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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

JEAN N. NOEL,

Plaintiff,
2 Case No.: PWG-13-1138
UNITED PARCEL SERVICE, INC,

Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION*

Plaintiff, a black man of Haitian ethnicityrings this claim against his employer for
discrimination, retaliation, and hostile woekivironment under 42 U.S.C. § 1981, alleging that
he was subjected to a patternimgulting and offensive languagé the hands of his supervisors
that culminated in his termination for falaecusations of misconducDefendant employer has
moved for summary judgment @il counts, arguing that Pldiff's termination neither was
discriminatory nor retaliatory, but was basedmipghe legitimate, good faithelief that he had
engaged in misconduct. Defendant also arguestthedperly responded tBlaintiff’'s claims of
on-the-job harassment and adegliaguarded agaihsuch conduct, antherefore cannot be
liable for Plaintiff's hostile work environmentlaim. Because | find that Plaintiff was
terminated based on the legitimate and nondiscriimipdoelief that he engaged in misconduct, |

grant Defendant’s motion with respect to the dismation and retaliation counts. But because

! This Memorandum Opinion disposes of Defenddnited Parcel Servig Inc.’s Motion for
Summary Judgment (“Def.’s Mot.”), ECNo. 23, and supporting Memorandum (“Def.’s
Mem.”), ECF No. 23-1, as well as Plaintiff Jeldoel's Opposition (“Pl.’'s Mem.”), ECF No. 26
and UPS’s Reply (“Def.’"®eply”), ECF No. 28.
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a reasonable jury could find thBefendant did not take adequateps to prevent or respond to

Plaintiff's complaint of a hostile work envirorent, | deny summary jugigent on that count.

BACKGROUND

In reviewing a motion for summary judgmetite Court considers the facts in the light
most favorable to the non-movaunirawing all justifiable infengces in that party’s favorRicci
v. DeStefanob57 U.S. 557, 585-86 (U.S. 200&eorge & Co., LLC v. Imagination Entm’t Lid.
575 F.3d 383, 391-92 (4th Cir. 200®)ean v. Martinez336 F. Supp. 2d 477, 480 (D. Md.
2004). Unless otherwise stated, this backgroisndomposed of undisputed facts. Where a
dispute exists, | consider the factghe light most favorable to PlaintiffSee Ricgi557 U.S. at

585-86;George & Co, 575 F.3d at 391-9Rean 336 F. Supp. 2d at 480.

Defendant United Parcel Service, Inc. (“UPE’a Delaware corporation with its primary
place of business in Georgia, Compl. T 4, BGF 1; Answer 4, ECF No. 4. UPS describes
itself as “the world’s largest package defiwvecompany and a leading global provider of
specialized transportation and logistics servicesRbout UPS$ UPS, http://www.ups.com/
content/us/en/about/index.html (fassited Aug. 29, 2014). Plaintiffean Noel is a black male
of Haitian background. See Compl. | 3; Def’s Mem. 3. Noel worked for UPS at its
Burtonsville, Maryland facilitybeginning in 1998 until his resigtan in 2011, Pl.’s Resps. to
Def.’s First Set of Discovery Requests (“Bllnterrog. Resps.”) 8-9, .RA Opp’'n Ex. A, ECF
No. 26-1, beginning as a part-time Sorter andy aé@eral raises, eventually working as a full-

time, “combo” employee performing the jobsaf “Irregs Sorterand an Air Driver. Id.; Noel



Dep. 99:20 — 104:4, Pl.’s Me Ex. 2, ECF No. 23-3. Noel was a member of, and represented
by, the International Brotherhood of Teaerst and his employment was governed by a

Collective Bargaining Agreement (“CBA”)d. at 105:6-14.

As a combo employee, Noel had several supers. At the times relevant to his
Complaint, Noel was supervised by John Zaner,ndgreodriguez, and others in his role as an
Air Driver, id. at 115:19 — 116:18, and he was supervisellibg Brock in his role as a Sorter,
id. at 116:19:22. Noel testified that he was sutgd to a pattern ohce- and national-origin-
based abuse from both Rodriguez and Zaner. Wowg to Noel, they “callled] me Haitian boy,
mimick[ed] my accent, mock[ed] me and cal] me Muhammad and ask[ed] me that, you
know, do we have cars in Haiti or do you juskerielephants, do you have McDonald’s in Haiti
or do you just eat whatever you can findyid similar questions about Haitld. at 225:20 —
226:4. Rodriguez acknowledges that he calle@l “The Haitian Sensation,” Rodriguez Dep.
34:13-16, Pl.’s Opp’n Ex. F, ECF No. 26-6, butigls that Noel never objected to that, at
34:19-25, and did not recall having ever madg other comments about his backgrouddat
35:2-14. Noel also testified thaaner frequently threatened to fire him, Noel Dep. 232:8-14,
called him “Haitian,” and gave him more onas work, telling him “I thought you guys worked
like that back in your countryjd. at 276:15 — 279:1. In addition, Zaner frequently would speak
to Noel in a mock Jamaican accent and, wNeel said he was Haitian and not Jamaican,
responded that “They’re the same thing.” Pl.®irog Resps. 4. Noel complained to some co-

workers and to Lisa Brock, as well as telling thenan resources department (“HR”) that he was

2 According to the record, a “combo employee is a specific type of employee under the
Collective Bargaining Agreement where they take two part-time jobs and combine them together
to make a full-time job.” Noel Dep. 103:21 — 104:4.
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being mistreated, but he did netl HR that he believed he waging discriminated against on

the basis of race, ethnicity, or national origid. at 232:5 — 233:13.

On one particularly hot day in August 20Ngel wrapped a towel around his head to
keep him from sweating on packages while he workketl.at 269:14-19. Zaner called Noel
“Muhammad” and threatened to firem if he did not remove éhtowel from his head. Pl.’s
Interrog. Resps. 3. Noel filed a grievance with his unshpnand, at Brock’s urging, reported the
incident to HR, Noel Dep. 283:16 — 284:12. Noel discussed tdeim with Wendy Russell in
the HR department, who spoke with Zaner's b&mer’'s boss indicatethat he would meet
with Zaner about the incident aget him to apologize to Noeld. 284:13 — 286:2. Zaner did
not apologize to Noel, but Noel noted that he ftgsng to be nice all of a sudden” for one day,
although Noel thought Zaner actually was mocking him and “the harassment didn’t stop,” as
Zaner continued to call him “boy” and to engage in similarly offensive conddcat 286:14 —
287:19. Noel reported the continued conduct soshiop steward, but did nport it to Russell

or anyone else in HRId. at 287:20 — 288:4.

On December 3, 2011, Noel was working a Burtonsville facility and observed two
bottles of juice on a table in UPS’s damaggads processing area, which is where damaged
packages are placed to mpackaged but, according to Noel, also is an area that also is used by
employees.Seeid. at 126:4-22; Pl.’s Interrog. Resps. 7.cAaling to Noel, the bottles were not
wrapped or in any packaging, and he took theamd moved them to Brock’s office so that
nobody would take them. Noel Dep. 142:2 — 2= did not immediatgltell anybody that he
had put the bottles therig. at 150:5-15, but eventually he did report the incident to Brock by

telephonejd. at 155:5-19, although Noel could memember any details of doing dd, at



157:1-21, and Brock denies any such communicattmarred, Brock Aff | 8, Def.’s Mem. Ex.

7, ECF No. 23-8.

On December 10, 2011, Noel's shop steward called him into a meeting with Crystal
Rogers and sevdrather people.ld. at 191:8 — 192:8. Rogers, an African—American wortan,
at 119:9-12, was a Security Supervisor for UP8at time and never had met Noel. Rogers
Aff. § 2, Def.’s Mem. Ex. 1, ECF No. 23-2. Rogaccused Noel of stealing the bottles of juice
that he had moved on December 3, and did notugeN®mel’'s claim that the bottles had not been
in a package or that he had moved them to IBsoaffice. Pl.’s Interog. Resps. 7. Rogers did

not contact Brock to confirm his storyd.

According to Rogers, the bottles had ganissing from a damaged package that had
been placed to the damaged goods area. Réder$] 9-11. Because of concerns about theft,
the damaged goods area is under video survedlamd Rogers, viewing the video, saw a black
male in a UPS uniform and a hoodie removing itéros what appeared to be the package of
juice bottles.d. 7 11-12 Although she could not identify the person removing the juice from
the video, a surveillance video of the guard shaickhe entrance to the Burtonsville facility
appeared to contain video ofettsame person on the same dag.  13. Rogers asked
Rodriguez for help identifying the person in the video, and Rodriguez identified Nbedt
14. In an attempt to cwmborate her suspicions of Noel, Rogestaged a “salt” operation, in

which bottles of Gatorade were left unattended in the damaged goods area; Noel did not take any

% Noel objects that it is “higll suspicious” that the video ttie damaged goods processing area

has “mysteriously disappeared.” Pl.’s Opp@. 2Although the missingideo raises potential
evidentiary issues under Fed. Bvid. 1002, Noel has not suggedtthat UPS has engaged in
spoliation and there is nothing the record as to why the video is not available, which leaves
open the possibility that secondayidence of its contents mae admissible under Fed. R. Civ.

P. 1004. In any event, because the only relevant issue, as discussed below, is whether Rogers
genuinely believed that Noel hadfered the juice bottles, it is naotear that the video directly is
relevant to her state of mind.



of the Gatorade bottlesld. § 16. According to a report ofdhinvestigation, at least one other
employee was believed to have removed juice d®ftiom the package at issue. Investigation

Detail Report 2, Pl.’'s Opp’n Ex. B, ECF No. 26-2.

At the December 10 meeting, Noel was gitle® option to resign and was informed that,
if he did not, he would go to jail and be firender circumstances that would preclude him from
finding work in the future. Noel Dep. 202:15-22. As a result, Noel resigitkedt 205:5-22.
On his Separation form, the reason for his teation was recorded as “Resign Personal

Reason.” Separation Form, Rogéff. Ex. G, ECF no. 23-2.

UPS has several policies ttatdress discriminatory or tessing employee conduct. The
UPS Policy Book includes sudteadings as “We Value Hum&ights,” “We Place Great Value
on Diversity,” “We Maintain an Environment Free of Discrimination and Harassment,” and “We
Provide Employees the Ability to Report Conmteto the Company.” UPS Policy Book 24-25,
Rogers Aff. Ex. A, ECF No. 23-2. The Policy Book states that “[&}yg®es may communicate
their concerns by speaking to thelirect manager or supervisgor] by using the Open Door
Policy to talk to someone else in managetnacluding their Human Resources managed.”
at 25. The UPS Code of Business Conduct pitshiiscriminatory harassment, UPS Code of
Business Conduct 19-20, Rogers Aff. Ex. BCF No. 23-2, and UPS has an additional

Professional Conduct and Anti-Harassment BpRogers Aff. Ex. C, ECF No. 23-2.

UPS also has an Honesty in Employment policy, which, among other things, states, “We
expect honesty from our people in their hargl of money, merchandise, and property with
which which they are entrusted.” HonestyEmployment, Rogers Aff. Ex. E, ECF No. 23-2.
Noel had signed this policy.ld. Noel also signed a document titled “Tampering with

Merchandise,” which stated,



Except for specifically assigned employees and in cases where merchandise has

spilled on the belt, no emplegs shall open for any reas or place his hand into

any opened or damaged parcels for anyaasi\ny such act stl be considered

tampering with merchandise and will geounds for termination of employment.
Tampering with Merchandise, RageAff. Ex. F, ECF No. 23-2.

Rogers has averred that thdiae taken with respect to Noel “was consistent with action
that UPS has taken in other cases where & w@ncluded that an employee had pilfered a
package, stolen merchandise, or engaged in siattar’ Rogers Aff. 12 Specifically, Rogers
recalled two instances in which white employees were believed to have committed similar
misconduct: one was terminated for accepting a ggelof fruit snacks stolen from a vending
machine, one was allowed to resign after iamestigation found tt he had pilfered
pharmaceuticals from a UPS packadg. 1 22—-23. Rogers is “natvare of any UPS employee
that engaged in the same or similar misconduttaed and received more favorable treatment.”

Id. T 25. Noel counters that hgas treated less favorabtpan employees who had not

committed misconduct. Pl.’s Opp’n 22.

Noel filed a union grievance following hisrmination, Noel Dep. 302:16 — 303:4, but the
grievance was resolved against hinidwing binding arbitration under the CBAd. at 303:5—

22.

On April 18, 2013, Noel filedhis three-count Complainin this Cout alleging
() discrimination on the basis of race or etligién violation of 42 U.S.C. § 1981, (II) hostile
work environment in violation of 42 U.S.C. § 19&d (lIl) retaliation inviolation of 42 U.S.C.
§ 1981. Compl. Discovery ended on Jangiy2014, Order, ECF No. 21, and Defendant filed
its Motion for Summary Judgment on Februafy 2014, ECF No. 23. Plaintiff has responded,
Pl’s Opp’'n, ECF No. 26, and Defendant replie€F No. 28. The motion now is before me.

Having reviewed the filings, | find aelaring is not required. Loc. R. 105.6.
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. STANDARD OF REVIEW

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tHe party seeking summary judgment
demonstrates that there is no evidence to stipp@nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Celotex v. Catretd77 U.S. 317 (1986). The existe of only a “sintilla of
evidence” is not enough to defeamotion for summary judgmenfAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts
from which the finder of fact reasonablgutd find for the party opposing summary judgment.
Id.

In reviewing the evidence related to a roatfor summary judgment, the Court considers
undisputed facts, as well as the disputed faie/ed in the light most favorable to the non-
moving party. Ricci v. DeStefand57 U.S. 557, 586 (2009%eorge & Co., LLC v. Imagination
Entm’t Ltd, 575 F.3d 383, 391-92 (4th Cir. 200Bkan v. Martinez336 F. Supp. 2d 477, 480

(D. Md. 2004).



1. DISCUSSION

A. Count |I: Racial Discrimination

UPS has moved for summary judgment widspect to Noel's § 1981 discrimination
claim on the grounds that Noel neither has presenpenina faciecase of discrimination nor has
shown that UPS’s justification for his termation was a mere pretext. Def.’s Mem. 10-11.

To survive summary judgment in an actialeging racial or ethnic discrimination in
violation of 42 U.S.C. § 1981, aahtiff must satisfy the burden shifting framework set forth in
McDonnell Douglas Corp. v. GreeAll U.S. 792 (1973)See Howard v. Lakeshore Equip. Co.
482 F. App’x. 809, 810 (4th Cir. 2012). To establigiriena faciecase, Noel must demonstrate:
“(1) membership in a protected class; (atisfactory job performance; (3) an adverse
employment action; and (4) letsvorable treatment than similarly situated employees outside
the protected clasé.”Linton v. Johns Hopkins Wn Applied Physics Lab., LLGNo. JKB-10-
276, 2011 WL 4549177, at *5 (D. Md. Sept. 28, 2011) (citivigite v. BFI Waste SeryK75
F.3d 288, 295 (4th Cir. 2004)). If Noel can establisiprama facie case, the burden of
production shifts to UPS to present a legitiepanon-discriminatory reason its actions, after
which “the plaintiff then has aopportunity to prove by a prepomdace of the evidence that the
neutral reasons offered by tlmployer ‘were not its trueeasons, but were a pretext for
discrimination.” Merritt v. Old Dominion Freight Line, Inc601 F.3d 289, 294 (4th Cir. 2010)
(quoting Tex. Dep’t of Cmty. Affairs v. Berdind50 U.S. 248, 253 (1981)). “The final pretext
inquiry ‘merges with the ultimate burden of perding the court that [the plaintiff] has been the
victim of intentional discrimination,” which at all times remains with the plaintiffl? (quoting

Burding 450 U.S. at 256) l@ration in original). Summary judgment in favor of UPS is proper

* The analysis conducted to establisprima faciecase under 42 U.S.C. § 1981 is the same as
the analysis a the violation of Title VIStovall v. Smith962 F. Supp. 692, 694 (D. Md. 1996).
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if Noel “fails either to make @rima faciecase or to rebut the enagkr’'s proffered explanation
of its actions.” Linton, 2011 WL 4549177, at *5.

Noel questions the applicability of tidcDonnell Douglasat the summary judgment
stage in light of recent case law “admonishing distourts to “resist the temptation to become
so entwined in the intricacies of thd¢Donnell Douglakproof scheme that they forget that the
scheme exists solely to facilitate determination of the ultimate question of discrimiaation
non™” Barrett v. Bio-Medical Aplications of Md., In¢g.No. ELH-11-2835, 2013 WL 1183363,
at *14 (D. Md. March 19, 2013) (quotingerritt, 450 F.3d at 295 (alteration in original¥ge
Pl.’s Opp’n 14. Noel also argsiehat other circuits “havexpressly done away with th@ima
facie case analysis for the purposes of sumnatdgment.” Pl.’s Opp’'n 14. However, these
courts have not adopted a functally different test, but simpligave eschewed rigid adherence
to the tennis-match burden-shifting &flcDonnell Douglasin favor of a more holistic
examination of whether a jugould find discrimination.See, e.gBrady v. Office of Sergeant at
Arms 520 F.3d 490, 494 (D.C. Cir. 2008). And in any event, the Fourth Circuit expressly has
declined to abandokicDonnell DouglasPepper v. Precision Valve Corb26 F. App’x 335,
336 n.* (4th Cir. 2013), and so, even if theurth Circuit occasionally may skip tpeima facie
case analysis where it is apparent that eanployer had a legitimate, nondiscriminatory
justification,see Mandengue v. ADT Sec. Sys., No. ELH-09-3103, 2012 WL 892621, at *16
(D. Md. March 12, 2012) (citing Fourth Circuit caseblpt is not because a plaintiff is relieved
from making out gorima facie case, but rather because the existence pfiraa facie case
becomes less important when an employee nevesthes fired for a nondiscriminatory reason.

Indeed, in this case, the plaintiffgrima facie case analysisna the defendant’s

legitimate, nondiscriminatory jusitation analysis appear closeblated. UPS argues that Noel

10



was not fulfilling its reasonable expectationscause he had pilfered juice bottles from a
package in violation of the company’s GHesty in Employment” and “Tampering with
Merchandise” policies. Def.’s Mem. 13. Becalsmel denies that he ewtook the bottles, he
maintains, at considerable length, that he weaseting UPS’s legitimatexpectations. Pl.’s
Opp’'n 15-22. Second, UPS argues that similaiyated employees were not treated more
favorably because white employees who had mitfeallso were dismisdeand, in fact, Crystal
Rogers “is not aware of any UPS employee #rajaged in the same or similar misconduct as
Noel and received more favorable treatment.”f.®évlem. 15. But based on his claim that he
did not pilfer any goods, Noel argues that heaswvireated [less] favorbthan his colleagues
who never committed any dishonest act or violatof UPS policy, and were not terminated.”
Pl.’s Opp'n 22

Assuming that Noel has raised a disputed isdifact as to whethehe actually pilfered
juice bottles (and thus, whether hetually was meeting his emplaigeexpectations), it still is
not clear that he has satisfied the fourth prong opiiisa faciecase. To do so, Noel must show
that he was treated des@tely because of his race or ethbackground in comparison to other
individuals who are “similar inlarelevant respects” to NoelSeeHaywood v. Locke387 F.
App’x 355, 359 (4th Cir. 2010), and insofar as Nwak accused of pilfering, it seems that he is
not similar in all respects to innocent goyees not believed to have committed any
wrongdoing. Noel has not identified any indivitlweho was treated differently after similar

accusations See Stovall v. SmitB62 F. Supp. 692, 694 (D. Md. 1996h contrast, Rogers has

> UPS also has asserted that Noel “voluntamélgigned from employment and therefore cannot
establish that he was subjected to an adverse employment action.” Def.’s Mem. 12 n.10. But
insofar as Noel testified that he resignedyobecause he was threatened with firing and
prosecution if he did not resigroluntarily, Noel Dep. 202:15-22, iieadily is apparent that a

jury could find that he was constructively discharged in any event.
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averred that she has investigated two white engasyor similar conduct with similar results.
In a fact pattern similar to this one, Rogeligigestigation of a whitemployee “which included

a review of surveillance footage, . . . comdd that [he] had tampered with UPS customer
merchandise by pilfering pharmaceuticals niroa UPS package. [Rogers] made the
recommendation that [the employee] be offettesl opportunity to resign or be terminated, and
[he] elected to resign ‘for pessal reasons.” Rogers Aff. 3. In another incident, an
employee was terminated after an investigation lcalec that he had stolen a single package of
fruit snacks that had been @nlfrom a UPS vending machintd. § 22. This pattern of dealing
harshly with suspected inciderdktheft and pilfering suggestsatsimilarly situated employees
were treated no more favorably than Nwelk, and that he has not satisfieddrisna faciecase.

But even had Noel done so—or were | to accept his view that he need not do so—his
discrimination claim still would fail théicDonnell Douglasourden shifting framework because
UPS has advanced a legitimate, nondiscriminatagon for terminating Noel’'s employment: its
belief that he pilfered the juice hlets. Def.’'s Mem. 13. On thissue, Noel’s insistence that he
did nothing wrong is of no consequence to wuketUPS’s actions were legitimate. Jackson v.
MedStar HealthJudge Bennett of this Court explained:

“[Wlhen an employer gives a legitate, non-discriminatory reason for

discharging the plaintiff, ‘it is not oysrovince to decide whether the reason was

wise, fair, or even correct, ultimately, so long as it truly was the reason for the

plaintiff's termination.”” A Court should not second-guess an employer’s

appraisal. Rather, the Court’'s solencern should be “whether the reason for

which the defendant discharged the plaintiff wasréisoatory.”

No. RDB-12-00077, 2012 WL 2923173, at *2 (D. Md. July 17, 2012) (qudtagkins v.
PepsiCo, InG.203 F.3d 274, 279-80 (4th Cir. 2000)) (internal citations omitted). Therefore, if

UPS had a good faith reason to believe that StEE the juice bottles, it has demonstrated a

legitimate non-discriminatory reason for thdvarse actions Noel suffered even if it was

12



incorrect. Id. Noel has not demonstrated thabgers, who made the ultimate decision to
terminate him, harbored any animus or did ndiele that he had pilfered; he merely disagrees
with her findings conclusionsSee Hawkins203 F.3d at 279.

Noel also has not rebutted UPS'’s justifioatby showing that it was a mere pretext and
that his termination actually wéssed on discriminatory animuSee Howard482 F. App’x at
810. A plaintiff may demonstratthat the employer's actiongere discriminatory “either
directly by persuading the Court that a discnatory reason more likeimotivated the employer
or indirectly by showing that the employer’'s fiesed explanation is unworthy of credence.”
Burding 450 U.S. 248, 256 (1981). Noaigues that Rogers’s detenation that he stole the
juice bottles is invalid becauseis based on contestedstenony. Pl.’s Opp’'n 23-24. But he
does not dispute that the alleged pilfering wagdts’s actual reasonrféiring him or introduce
any evidence that her explanation was falSee Price v. Thompso8380 F.3d 209, 214 (4th Cir.
2004). This does not demonstrate pretextigefitly to survive summary judgmentSee
Holland v. Wash. Homes, Inc487 F.3d 208 (4th Cir. 2007) (affirming summary judgment
where decisionmaker “honestly believed thataififff deserved to be discharged for
threatening” his supervisor because “ultimatée[ijf is the perceptionof the decisionmaker
which is relevant.” (quotingTinsley v. First Union Nat'l Bankl155 F.3d 435, 444 (4th Cir.

1998) (alteration in originalf). As in HawkinsandJackson it is not for me to decide if UPS

® Noel also argues that “Rogesss plainly acting as the cat'sypaf Plaintiff's supervisor, Mr.
Rodriguez” because Rodriguez helped Rogersdémtify Noel from the surveillance video
footage. Pl s Opp’n 36. dler the “cat’s paw” doctrine, amployer cannot rely on a lack of
animus on the part of a formal decisionmaker where she “acts merely as a cat's paw for or
rubber-stamps a decision, report, or recomminlaactually made by aubordinate” with a
discriminatory motivation. Hill v. Lockheed Martin Logistics Mgmt., Inc354 F.3d 277, 290

(4th Cir. 2004). However, the doctrine domot “allow a biased subordinate who has no
supervisory or disciplinary aubrity and who does not make theal or formal employment
decision to become a decisionmaker simpgcduse he had a substantial influence on the

13



correctly resolved its dispute with Noel, but onlydetermine if its actions were discriminatory.
See Hawkins203 F.3d at 279-8Jackson 2012 WL 2923173, at *2. Noel fails to show that
UPS'’s belief that he stole was pretext. Themef summary judgment in Defendant’s favor is
appropriate as to Count I.

B. Count Ill: Retaliation

UPS also seeks summary judgment on Noedgliation claim. To establish @ima
facie case for retaliation, Noel must be able tmw that “(1) he was engaged in protected
activity, (2) the defendant acted adversely agdiimst and (3) that there was a causal connection
between the first two elementsBanhi v. Papa John’s USA, IndNo. RWT-12-665, 2013 WL
3788573, at *7 (D. Md. July 18, 2013gesalso Bryant v. Aiken Reg’l Med. Ctrs. |33 F.3d
536, 543 (4th Cir. 2003) (holding that the regoients for proving reliation under Title VII
and 8 1981 are the same).

Noel argues that he has adduced sufficient evidence to suppdrha faciecase for
retaliation: he reportedaner’'s conduct to HR, Noel Dep83:16 — 284:12, and was terminated
from his employment at UPS approximately four months laderat 205:5-22. UPS disputes
that Noel can establish that he engagedriotected activity, Def’s Mem. 17, or a causal

connection between any activity and his terminatidrat 18.

Because protected activitincludes activity “in opposition not only to employment

actions actually unlawful under [§ 1981] bus@lemployment actions an employee reasonably

ultimate decision or because he has playedea.ro. in the adverse employment decisioid”
Here, Noel has not producedigence that Rogers’s independent investigation actually was
controlled by Rodriguez. The only role playkd Rodriguez was to help Rogers initially to
identify Noel from security footage, and Namtknowledges that he was correctly identified.
Noel Dep. 227:5-15. This falls far short of shagvthat Rodriguez wathe actual decision-
maker with respect to Noel'srtaination such that Rogers miravas acting as his cat’'s paw.
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believes to be unlawful E.E.O.C. v. Navy Fed. Credit Unip#24 F.3d 397, 406 (4th Cir. 2005),

it is possible that a reasonable jury could find that Noel engaged in protected activity when he
reported that Zaner called him “Muhammad,” evleough that did not dir¢ly relate to Noel's

actual race, ethnicity, or national origin. Evlough Noel did not use the exact phrase “racial
discrimination,” Pl’'s Opp’'n 34, the conduct msue clearly implicats race and ethnicity
sufficiently to protect him from retaliatory t@ns. And there can be no doubt that Noel's

termination constituted adverse employment action.

However, Noel has not established tbausation element, which requires him to
demonstrate not only a causal connection betweseapposition and his termination, but that his
opposition was the “but for” cause of that terminatidgniv. of Tex. Sw. Med. Ctr. v. Nasser,
133 S. Ct. 2517, 2534 (2013). Noel has not come farwéth any facts thaduggest that Rogers
even was aware that Noel had reported Zamersluct to HR, and so she could have acted on a
retaliatory motivation. Ratherdh try to do so, Noel falls back on his “cat’'s paw” argument that
Rodriguez was the true decisiamaker rather than Rogers. Def.’s Mem. 35-37. But for the
reasons discussed above, the “cat’'s paw” doctrine is not applicakiés toase, and cannot
support a causal connection betw@&arel’s reporting activity antis termination. Accordingly,
Defendant is entitled to summary judgnt on Count Il for retaliation.

C. Count I1: Hostile Work Environment

Defendant also seeks summary judgment on’Bldelstile work enwionment claim. To
prevail on a hostile work environment claim, élanust show that “[Jne was subjected to
harassment in h[is] workplace that was: (1) unwelcome; (2) based on race [or color or national
origin]; (3) severe or pervasivand (4) imputable to the employerLinton v. Johns Hopkins

Univ. Applied Physics Lab., LL®lo. JKB-10-276, 2011 WL 4549177,%dt1 (D. Md. Sept. 28,
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2011);see alscEEOC v. Xerxes Corp639 F.3d 658, 668—69 (4th Cir. 201Bganhi v. Papa
John’s USA, In¢g.No. RWT-12-665, 2013 WL 3788573, at *8 (D. Md. July 18, 2008)tdrow
v. Schmidt Baking Co., IncNo. WDQ-11-0519, 2012 WL 4838504, *11 (D. Md. Oct. 5,
2012) (requirements are the sameettier under Title VII or § 1981).

In bringing his hostile worlenvironment claim, Noel claims that Zaner “threatened to
fire me every time[] | c[a]Jme to work, mocig me and stuff like thdt Noel Dep. 232:8-14.
Noel also claims that the comments from Rgdez and Zaner were so humerous that he could
not remember them all, but recalled tHabdriguez and Zaner “Gped] me Haitian boy,
mimick[ed] my accent, mock[ed] me and cal] me Muhammad and ask[ed] me that, you
know, do we have cars in Haiti or do you juskerielephants, do you have McDonald’s in Haiti
or do you just eat whatever you can find.ld. at 225:20 — 226:4. Noel also claims that
Rodriguez “adopt[ed] a manner of speech that is stereotypically associated with Jamaicans.” Pl.’s
Mem. 27, and “[w]hen [Noel] tried to object amformed Mr. Rodriguezhat he was Haitian,
not Jamaican, Mr. Rodriguez daiThey're the same thing.”ld. Zaner also assigned Noel
more difficult work on a consistent basis on th&tification that “I hought you guys worked like
that back in your country.” Noel Dep. 276:15 — 279:1.

It is apparent that at least some of Z&eomments were unwelcome and based on race
or national origin. Rodriguez and Zaner’s repdajuestions about Haiti’'s level of development

and calling Noel “Haitian” clearly were commeritased on his nationaligim, and the use of

" Defendant argues that it is far from clear that calling Noel “Muhammad” was related to his race
or ethnicity, but rather was comment directed as Muslims, which Noel is rie¢eDef.’s Mem.
32;see also Gilliam v. S.C. Dep’t of Juvenile Justit&t F.3d 134, 142 (4th Cir. 2007) (plaintiff
must show that “but for” his race, he would matve been harassed). Noel does not appear to
argue to the contrary, Pl.’s Opp’n 30, but hessamy decision does not rest on whether that
particular comment was related to Noel's raweethnicity (or on a deliberate insensitivity
thereto), | need not selve that issue here.
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“boy” to address a black man has undeniableaftaciplications. And although UPS argues that
the use of a mocking Jamaican acasriunrelated to his race or national origin as Noel is from
Haiti, not Jamaica,” Def.’s Mem. 32, a reasonable jury could conclude that Rodriguez’s refusal
to differentiate between Haitian and Jamaican snimsults was, itself, an additional insult based
upon national origin. Moreover, Noel has claintkedt Zaner’s hostility led him to receive less
favorable, more onerous work assignments dbag®n Zaner’s view of Haitains. Noel Dep.
276:15 — 279:1. In short, Noel has shown thaher and Rodriguez engaged in a pattern of
unwelcome hostility based upon Noel’s ragtnicity, and national origin.

However, the harassment not only must be rigciased, it also must be so severe that
“the workplace [was] permeated with ‘discrimatory intimidation, ridicule, and insult’ that
[was] ‘sufficiently severe or pervasive to altthe conditions of the victim’s employment and
create an abusive working environmentHarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)
(quoting Meritor Savings Bank, FSB v. Vinsofir7 U.S. 57, 65, 67 (1986(internal citations
omitted). To meet this standard, a plaintiff msisbw both that his work environment is “severe
and pervasive enough to createohjectively hostile or abusive wioenvironment,” and that he
“subjectively perceive[s] the environment to be abusivdd. And it is plain that Noel
subjectively viewed this pattern as sufficiendipusive that he souglout counseling. Pl.’s
Interrog. Resps. 13.

To determine if conduct is sufficiently severe pervasive, a court must consider: “(1)
the frequency of the discriminatory conduct) (& severity; (3) whether it is physically
threatening or humiliating, or a mere offensiwgerance; and (4) whether it unreasonably
interferes with an empl@&ge’s work performance.”Smith v. First Union Nat'| Bank202 F.3d

234, 242 (4th Cir. 2000).“[C]ourts usually only allow hdfle work environment claims to
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proceed where the discriminatory abuse is neastant, oftentimes of a violent or threatening
nature, or has impacted the employee’s work performantawwaab v. Va. Linen Serv., Inc.

729 F. Supp. 2d 757, 777 (D. Md. 201@ut see Muldrow2012 WL 4838500, at *1¢holding

that an isolated incident where the defendant “exploded in a loud embarrassing tone,” and
repeatedly used the word “nigger,” sufficed).

Notwithstanding the “high bar” that a hostile work environment plaintiff must clear,
E.E.O.C. v. Sunbelt Rentals, In621 F.3d 306, 315 (4th Cir. 2008),s not readily apparent
that Rodriguez and Zaner’s contlean be characterized as “gil@ teasing, offnand comments,
and isolated incidentsParagher v. City of Boca Ratph24 U.S. 775, 788 (1998). The conduct
Noel describes was near comdtaand though not physically threatng, the constant suggestion
that Noel came from an uncivilized place coblel viewed as humiliating. Further, to refer
repeatedly to a black man as “boy” is a notablyese and humiliating slur that militates in favor
of a hostile work environmentCf. Mosby-Grant v. City of Hagerstow630 F.3d 326, 335 (4th
Cir. 2010) (finding references twomen as “bitches,” ‘crazy,’white trash,” ‘ghetto,” and

‘prostitutes,” combined with“use of racially charged terms like “honky,” ‘cracker,” and

m

‘fucking Mexicans™ reasonably could be found to fdficiently severe). And Noel has argued
that the harassment affected his work perforradrecause he was afraid of being fired and was
given more onerous work than other employees.

Crucially, “the question of whether “harassmeavas sufficiently severe or pervasive is
guintessentially a question of fact.”Mosbhy-Grant v. City of Hagerstow630 F.3d 326, 335
(4th Cir. 2010) (quotingdartsell v. Duplex Prods., Inc123 F.3d 766, 773 (4th Cir. 19973ge

Hoyle v. Freightliney 650 F.3d 321, 333 (4th Cir. 2011).cdordingly, a reasonable jury could
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find that Noel was subjected to severe and pergdsmrassment that alteréhe conditions of his
employment.

The final element is whether this conduch dze imputed to UPS. UPS relies on its
robust anti-harassment policy as “undisputedi@we of UPS’s reasonable care,” Def.’s Mem.
35, and the Fourth Circuit hasltighat “dissemination of ‘aeffective anti-harassment policy
provides compelling proof that an employershexercised reasonable care to prevent and
correct . . . harassment.Matvia v. Bald Head Isl. Mgmt., Inc259 F.3d 261, 268 (4th Cir.
2001). However, such a policy only insulateseamployer if it effectively was enforcing its
policy. Id. And although when Noel perted the “Muhammad” inciae to HR there appeared
to have been a swift respondiel Dep. 284:13 — 286:2, Noel alsstified that he had reported
the continuing pattern of harassment to Brock a@iérs and there does not appear to have been
any response at that timel. at 232:5 — 233:13, even though UPS’s Policy Book states that
concerns may be communicated to employees’ “direct manager or supervisor.” Policy Book 25.

Although “[tlhe law requires an employer tbe reasonable, not clairvoyant or
omnipotent,” Brown v. Perry 184 F.3d 388, 396 (4th Cir. 1999), “[o]nce the employer has
notice, then it must respond wittmedial action ‘reasonably calatéd to end the harassment.”
Sunbelt Renta)sb21 F.3d at 319 (quotin@cheltree v. Scollon Prods., In&35 F.3d 325, 334
(4th Cir. 2003)). The evidence shows that WieRussel in HR spoke with Zaner’s supervisor,
who told him to apologize to Noel, but thaaner never actually apmjized, and that “the
harassment didn’t stop” otherwise. Noel@D@84:13 — 287:19. Although it is far from clear
what level of fault, if any, lies with UPS, aasonable jury could comgle that, having received
notice of racial and ethnic harassment of N@glhis supervisor, UPS’s response was deficient

and therefore that UPS bears sonspoasibility for Noel's harassment.
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Accordingly, | find that UPS is not entitled summary judgment with respect to Count Il
for hostile work environment.
V. CONCLUSION

For the aforementioned reasons, Defertda motion for summary judgment is
GRANTED with respect to Countsahd 1ll, and otherwise is DENIED.

A telephone conference call SHALL BE BEDULED for Tuesday, September 23, 2014
at 9:30 a.m. to set this case in for a jury tri@bunsel for Plaintiff is to initiate the call.

A separate order shall issue.
Dated:_September 9, 2014 IS/

Paul W. Grimm
United States District Judge

jml
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