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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

GREGORY RANDOLPH, et al. *
Plaintiffs, *
V. * Case No.: GJH-13-1696
POWERCOMM CONSTRUCTION, *
INC., etal.
*
Defendants.
*
* * * * * * * * * * * * * *

MEMORANDUM OPINION

In this Fair Labor StandasdAct (“FLSA”) case Plaintiffsare formetraffic controllers
(commonly referred to as “flaggej)sivtho allege that Defendant PowerCor@onstruction, Inc.
and its owner, Defendant David Kwasnik, @ollectively “PowerComm?)failed to pay them
appropriateovertime wages. TegnCourtconditionally certifiedhis cases a collective action on
March 26, 2014, and the opt-@mddiscovery periods have now clos&wbth parties have filed
motions for summary judgmentSeeECF Na. 128 & 130. Additionally, PowerComm hided a
motion to decertify the collective actiamd Plaintiffs move to certifihe collective actionrSee
ECF Ncs. 129 & 131A hearingon these motions umecessarySeelLoc. R. 105.6 (Md.).For
the reasons that follow, both motions for summary judgment are granted, in part, addidenie
part PowerComm’snotion to decertify the collective action is deniadd Plaintiffs’ motion to

certify the collective action is granted.
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BACKGROUND

PowerComnis an electrical utility construction compar8eeECF No. 21at 22* David
Kwasnik, Sr. is the President and CEO of PowerCoBee.d. Plaintiffs are individuals who
work or have workeds “flaggersfor PowerCommSeeECF No. 136-1-136-6& flagger
directs vehiclesn traffic to ensure the safety of road workers and traffic while construistion
being performean the roadSeeECF No. 130-2 at 2.

PowerComm typically contractgith other companies to provide construction,
upgrading, and maintenance services for overhead and underground distribution 8eaters.
ECF No. 21 at 22. Specifically, PowerComm will erect utility poles and towepkaae poles,
conductors, insulators, and transformers; install fdyere and coaxiatable; cast in place
manholes; and remediate and demolish bridges, roads, sidewalks, and buldagEDuring
the relevant time perigdPowerComm hadne contracto provideflaggers tahe Potomac
Electric Power Company PEPCOQO). Seed. at 23;seealsoECF No. 130-3 at 23. The flaggers
typically reported to the PowerComm yard in the morrind remainedntil PowerComm
instructed them where to gBeeECF No. 130-3 at 55-56. PowerComm would teerd the
flaggers to thdéocationrequested by PEPCSeédd. at 24.

Plaintiffs filed their Complaint on June 12, 2013 alleging violations of the FLSA and the
Maryland Wage and Hour Law (“MWHLTor failure to pay overtimeSeeECF No. 1.0n
August 14, 2013 and September 27, 2013, PowerComm filed métiosismmary judgment
regarding the individual claims of Plaintiffs Gregory Randolph and Dana Brespectively,
arguing hat Plaintiffs were independent contractors not covered by the FR&ECF Ncs. 20

& 34. Judge Grimndenied PowerComm’s motioigr summary judgment and conditionally

L All pin cites to documents filed on ti@ourt’s electronic filing system (CM/ECF) refer to the
page numbers generated by that system.



certified the case as a collective action under the FISeAECF Nos. 50 & 51. Since then,
almostsixty Plaintiffs have omd-in to the collective action.

On July 2, 2014, PowerComm filed a third motiongartial sumnary judgment, arguing
that, if PowerComm did violate the FLSA, it had done so in good faith thus making liquidated
damages unavailabl8eeECF Nos. 82 & 83. The Court denied this motion as premdbases.
ECF No. 116. On August 5, 2014, Plaintiffs filed a Motion for Protective Order and for
Sanctions, arguing that PowerComm Ipagtl some of the opt-iRlaintiffs to opt-out of the
collective actionSeeECF No. 89. On August 29, 2014, the Court prohibitedd?@omm from
further contact with Plaintiffs regarding this lawsantd invalidated all opt-out formSeeECF
No. 104.

PowerComm filed the pending fourth Motion for Summary Judgment on January 23,
2015 along with a Motion to Decertify the Conditional l€clive Action.SeeECF Nos. 18 &
129. Plaintiffs fileda CrossMotion for PartialSummary Judgment ardViotion for
Nonconditional Certification on February 6, 2082eECF Nos. 130 & 131. Thearties raise
numerousssues witin their motions, which the Court will address in this Memorandum
Opinion.

Further relevant facts will be discussed below. All facts referred tosrOginion are
undisputed unless stated otherwise.

Il. STANDARD OF REVIEW

Summary judgment is proper when there is no genuine issue as to any mateauad fac
the movant is entitled to judgment as a matter of B@eMeson v. GATX Tech. Servs. Corp.
507 F.3d 803, 806 (4th Cir. 200(€jtations omitted)see alsd-ed. R. Civ. P. 56(ap genuine

issue of material fact exists when “the evidence is such that a reasonable jdmetaul a



verdict for the nonmoving party3eeAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
The moving party bears the burden of demonstrating that no genuine disputeriéxistgard
to material factsSeePulliam Inv. Co., Inc. v. Cameo Prop810 F.2d 1282, 1286 (4th Cir.
1987). Notably, the moving party can demonstrate that there is no genuine issueiaf faeter
by establishinghat “there is an absence of evidence in support of the nonmoving party’s case.”
SeeCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). If the party seeking summary judgment
demonstrates that there is no admissible evidence to support the nonmovirggaaety'the
burden shifts to the nonmoving party to identify specific facts showing thatisheeigenuine
issue for trialSeeLorraine v. Markel Am. Ins. Cp241 F.R.D. 534, 535 (D. Md. 2007).
However, the “mere existence smealleged factual dispatbetween the parties will not defeat
an otherwise properly supported motion for summary judgment SeeAnderson477 U.S. at
247-48 (emphasis in original). The evidentiary materials presented must showofactghich
the fact finder could reasonably find for the party opposing summary judgfesd. at 252.

1. MOTIONS FOR SUMMARY JUDGMENT

A. Employment datus

Both parties move for summary judgment on the issue of employment status, providing

competing theories on whether the flaggeese PowerComm employees, who would be

covered under the FLSA, or independent contractors, who would not be coO@se®chultz v

2 As indicated previouslyhts isPowerComm’secondrequest fosummary judgment on this
issue SeeECF No. 12-1 at 24. PowerConsprior requestas denied by Judge Grimr8ee

ECF No. 50. Thus, this motion is construed as a motion for reconsideration of that decision.
Under Loc. R. 105.10, a motion to reconsider shall be filed within fourteen daysraffeofe

the order the party wishes the court to reconsiBleeLoc. R. 105.10. PowerComm did not ask
for reconsideration of the Court’s March 26, 2014 Order and it has been over a yetresince
opinion was issued. Further, it is improper to use a motion to reconsider to “ask the Court to
rethink what the Court had already thought througighty or wrongly.” Potter v. Potter 199
F.R.D. 550, 552 (D. Md. 2001) (citimgoove the Belt, Inc. v. Bohannan Roofing, 186.F.R.D.

4



Capital Int'l Sec., InG.466 F.3d 298, 304 (4th Cir. 2006). Under the FLSAemployee is

defined as “any individual employed by an employer,” 29 U.S.C. § 203(e)(1), and an “erhployer
includes “any person acting directly or indirectly in the interest of an empioyelation to an
employeg’ id. at§ 203(d).The FLSA defines “employ” tinclude “to suffer or permit to work.”

Id. at § 203(g).Looking atthese definitions,[a] broader or more comprehensive coverage of
employees . . . would be difficult to framéJhited States v. Rosenwassg23 U.S. 360, 362

(1945). Indeed, these definitions broaden “the meaning of ‘employee’ to cover soma$jvorke
who might not qualify as such under a strict application of traditional agency [or cipidna
principles.”Nationwide Mut. Ins. Co. v. Dardef03 U.S. 318, 326 (1992). In contrast to
traditional agency law principles|i'n determining whether a workeras employee covered by
theFLSA, a court considers the ‘economealities’ of the relationship between the worker and

the putative employerShultz 466 F.3d at 30{itations omitted)Under the economic realities

test, “[t]he focal point is whether the worker is economically dependent on the business to which
he renders service or is, as a mattexaafnomiaeality, in business for himselfId. (citations

and internal quotationmarks and bracketamitted). The Supreme Cduhasdeveloped a multi-
factor test to aid in determining if the worker is an employee or in business faifransn
independent contractdee United States v. SiB1 U.S. 704, 716 (1947). These factors, often

called the Silk factors” after the ase from which they derivare (1) the degree of control that

99, 101 (E.D.Va.1983)ypically, reconsideration may be granted when there is an “energ
change of controlled law,” there is new evidence or an expanded fact record, os threed

to correct clear error or prevent manifest injustice.” 18B Wright, Mill&€dper, Fed. Prac. &
Proc. Juris. 8 4478 n. 42.5 (2d edH¥re,PowerComm desnot indicate that new evidence was
developed during discovery that should persuade the Court to reconsider Judge @rlimg’'s
Instead, PowerComsimply disagreg with Judge Grimm'’s decisioBeeECF No. 128-1 at 23—
33.PowerComm’snotion toreconsider the denial of summary judgment on the independent
contractor issue could lskeniedon that basis alone. Nonetheless, Plaintiffs have now moved for
summary judgment on this issue, requiring the Coupetéorm the same analysis at this

juncture.



the putative employer has over the manner in which th& isg@erformed; (2) the workes’
opportunities for profit or loss dependent ondrisiermanagerial skib; (3) the workes
investment in equipment or material, or brsheremployment of other workers; (4) the degree
of skill required for the work; (5) the permanence of the working relationahip(6) the degree
to which the services rendered are an inlguaet of the pitative employes businessSee
Herman v. Mid—Atlantic Installation Servs., Int84 F.Supp. 2d 667, 671 (D. Md. 2000)
(citations omitted)“Rather than looking at one particular factor or applying these factors
‘mechanically,” courts look at the totaliof the circumstances in applying therd” (citations
omitted).The ultimate conclusion as to whether a worker is an employee or independent
contractor under the FLSA is a legal issBeelcicle Seafoods, Inc. v. Worthingteti/5 U.S.
709, 713-14 (1986)Valton v. Greenbrier Ford, Inc370 F.3d 446, 450 (4th Cir. 2004
Analyzing theSilk factors below, the Court finds thike flaggers were PowerConmemployees
covered by the FLSA
I. Degree of Control

The firstSilk factor isthe degree of control that the alleged employer has over the manner
in which the work is performed. “Where putative employers provide specific dinefcti how
workers, particularly low-skilled workers, are to perform their jobs, cdate weighed the
control factor in favor of employee statudldontoya v. S.C.C.P. Painting Contractors, [rs89
F.Supp. 2d 569, 579 (D. Md. 2008). “[T]he control element may be satisfied where the putative
employer sets the workeischedules, directs them to particulasnw sites, requires them to fill
out time sheets, and can fire them at wili¢e id(citing Quinteros v. Sparkle Cleaning, Inc.,

532 F.Supp. 2d 762, 769 (D. Md. 2008)).



Here, PowerComm hired, fired, atrdiinedthe flaggersSeeECF No. 130-3 at 33-3&
92. PowerComm required the flaggersilicout time sheets, keptcords of the flaggerbours,
and paid the flaggers an hourly wa§eeECF No. 128-1 at 11-12 & 2Power@®mm directed
the flaggers to particular job sites aradirpdmore senior flaggs with less experiendeones.
SeeECF No. 130-3 at 32 & 55-57. Further, PowerComm controlled who worked at the sites.
Specifically, Mr. Kwasik testifiedthat the flaggers were not permittechice assistants or bring
anyonewith them to a sitbecauséowerComm had to vet the flagger before he or she could
work on the siteSee idat 43-44. In addition, PowerComm demonstrated its responsibility over
the flaggers wherhere wergroblemsat the sits, such as when the figers were not receiving
breakspy contacing PEPCO taliscuss the problenkeed. at 41 In contrast,lie flaggerdiad
little control over their work. Thetypically did not choose with whom they worked, when they
worked, or how they performed their job duti8ee e.g.ECF No. 136-2. Althagh PEPCO
could request to work with a specifiagger, the flagger still needed to let PowerComm know
where he or she was workirfgeeECF No. 1303 at 55

PowerComm does not appear to argue that the flaggers controlled their work schedules
Instead, PowerComimoints to the fact that ghifts control over the work to the contractor on
site.See id.at45. But “the issue is not the degree of control that an alleged employer has over
the manner in which the work is performed in comparison to thetather employeRather, it
is the degree of control that the alleged employer has in comparison to the cartesl by the
worker?” Schultz466 F.3d at 305 (emphasis in original). EfeREPCOsupervised the flaggers
on the worksite, the flaggersiere not in control and certainly had less control over their work
than PowerComm. In total, the degree of control exercised by PowerComm ovaggezd|

leads the Court to weigh this factor in Plaintiffs’ favor.



il. Opportunity for profit or loss

The second factor is the worker’s opportunities for profit or loss dependent anhieis
managerial skif. “Where the putative employsenork is, by its nature, time oriented, not
project oriented, courts have weighed the se@tdacta in favor of employee status.”
Montoya 589 F.Supp. 2d at 58Bere, while the flaggers may have been able to work additional
hours to increase their wages, they could not make business strategy decisioaslthat w
typically be associated withe ability b increase thprofits of an independent business such as
whatamount and typef equipment to usayhattypes of jobs to take, whether to hiessistants,
whether to invest in advertisements, or whether to adjust pricin@Role v. Snell875 F.2d 802,
809-10 (10th Cir. 1989) (“With respect to the things upon which the volume of cakes depended,
such as the number of retail outlets, and the quality and attractiveness détuog| the selection
and efficiency of the counter help, advertising for the business, the qualityingtbdients in
the cakes, and so forth, the decorators had absolutely no input. . . . Their earnings did not depend
upon their judgment or initiative, but on the [] need for their worl&dlis v. Cascom, Inc3:09-
cv-257, 2011 WL 10501391 at * 6 (S.D. Ohio Sept. 21, 2011) (“While the alleged employees
were free to work additional hours to increase their income, they had no decisiok&to ma
regarding routes, or acquisition of materials, or any facet normalbciased with th@peration
of an independent business.”). As such, the flaggers’ work was time oriented without the
opportunity to use their managerial skills to increase the profits of thegedlleusiness This
factor weighs in favor of finding that the flaggers weneployees.

iii. Investment in equipment or material
The third factor is the workes’'investment in equipment or material, ordrisher

employment of other workers. As for employing other workers, Mr. Kwasniki¢esthat the



flaggers could not hire an assistant or bring anyone along with them onSee@tCF No. 130-3
at 43-44. As for investment in equipment or materials, “[ijnvestment in this instance is
understood to be large expenditures, such as risk capital, or capital investments, and not
negligble items or labor itself.Donovan v. Gillmor535 F.Supp. 154, 161 (N.D. Ohio 1982)
(citations omitted)A flaggers job is to maintairsafe conditions on the road while construction
is performedSeeECF No. 130-2 at 2Mr. Kwasnik testified that Pow&omm supplied the
flaggers with the equipment necessary to perform that job: pickup trucks, paddles, mones, a
walkie-talkies;and the individual flaggers supplied their own protective gear: hard hats, glasses,
ear protection, vests, and steel-toed bda¢eECF No. 130-3 at 38—40. The investment in
clothing and protective gear is not a significant enough investment to turn theslagge
independent contractors. Indepdytective gear ianegligibleinvestment in comparison to
PowerComm’s investment in the equipment necessary to perform the flaggingivddleath v.
Perdue Farms, In¢c87 F.Supp. 2d 452, 458 (D. Md. 2000) (findthgtcrew leaders

investment in computers and personal protective equipment such as gloves andarczsksl
that crew leaders were employedsen compared to employer’s investmenthe heavy
equipment and machinergquired to catch chickepdeal v. Driscoll Strawberry Assocs., Inc.
603 F.2d 748, 755 (9th Cir. 1979) (“[T]he appellants’ investment in light equipment hoes,
shovels and picking carts is minimal in comparison with the total investment in lang, hea
machinery and supplies nesasy for growing the strawberries.”). Thutsis unlikely that the
flaggers weren the traffic control business for themselves when they only invested in protective
gear, could not hire any workers of their own, and received all the equipment to doltHiem

PowerComm. This factor weighs in favor of finding the flaggers were PowerCGampioyees.



Iv. Degree of skill

The fourth factor is the degree of skill required for the withk.Kwasnik testifiecthat
the flaggers were requirg¢d pass a test and atteadwaoto-four hour training at PowerComm.
SeeECF No. 130-3 at 92-9&ven if these requirements were considered to be a type of
certification, acertification requirement does not necessarily mean a highdeskill is
required to perform the jolsee Quinterqsb32 F.Supp. 2dt 770 (finding janitorial building
maintenance is not considered a labor that requires a high degree of skill even thooigh the |
requires certification on certain machinefifie training and tegor flaggers appear to be
requiredto ensure safety because jblke can be dangerous and not because the job requires
high degree of skillPlaintiff Gregory Randolpbktated that the hardest part of the job was
“standing in traffic all day whout getting hit by a car8eeECF No. 130-2 at 2. While not
minimizing the safety risk involved, directing traffic through a constructi@isinot labor that
requires a high degree of skill or technical exper@eMontoya 589 F.Supp. 2d at 581
(finding painting is not a high skilled job as “[e]very task, whether skilled or urgkibguires
some degree of knowledge as to how to perform it and an ability to follow directiblesith
87 F.Supp. 2d at 458 (finding that catching chickens was unskilled labor and that the ability to do
a job faster with experience is “true of most repetitive tasks, skilled orlledskilndeed,
neither party indicatethat Plaintiffs had experience in traffic contb@fore working for
PowerCommSee Solis2011 WL 10501391 at *6 (finding no special skills were needed where
several workers did not have prior experience and could learn the skill involved e
weeks on the job). The degree of skill required to work as a flagger does not shigigest

Plaintiffs were in business for themselves as independent contractors.
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V. Permanence of the working relationship

The fifth factor is the permanence of the working relationship. Addgermanence is
indicative of independent contrac&tatusvhen the lack of permanence is due to the wésker
own business initiativesee Brock/. Superior Care, Inc840 F.2d 1054, 1060-61 (2d Cir.
1988) see alsdReich vPriba Corp.,890 F.Supp. 586, 593-94 (N.D. Tx. 199%)dgesting that
permanence of thelationshipmust denote independence from phative employeto favor
independent contractor statudere, PowerComm indicated thahile some of the flaggers
worked there for many yeammany of theflaggersworked there for less than a yeSeeECF
No. 43-2 at 3. However, the flaggers did not have specific end dates, they were ndfirice to
other work, andheycould not come and go as they pleaszk, e.g. ECF No. 130-2Cf.
Quinteros 532 F.Supp. 2d at 770-71 (“. . . it seems that from the evidence put forward by
Plaintiffs, mainly in the form of their check payment stubs, that Plaintitisahaexclusive
relationship with Sparkle and there was continuity during the period with which th&gadvr
The evidencén this casealemonstratethda the short employment periods were due to a high
turnover rate and not due to thagdgers beig in business for themselv&eeECF No. 1303 at
32 (Mr. Kwasnik testifying that PowerComm “get[s] a lot of guys that come and gsome are
lazy . . . when they get out there they just don’t know and seem to getee"glso Brock840
F.2d at 1060-61 (*. . . even where work forces are transient, the workers have been deemed
employees where the lack of permanence is due to operational charactatrstigs to the
industry rather than to the workers’ own business initiative . . .”). This factohsveidavor of

employee status.
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Vi. Integral part of the employer’s business

The final and sixth factor is the degree to which the services renderetiategaal part
of the putative employer’s business. PowerComm “providms$truction services to utilities
and the private industry throughout the Eastern United St&eeEZCF No. 21 at 26.
Specifically, PowerComm indicates thapérformsutility line construction for other businesses.
SeeECF No. 130-3 at 19. ThuBpwerComm’scontract withPEPCOto providethe company
with flaggers to direct traffic during roadside utility projedtses not appear to be an integral
part of its businesseeECF No. 21 at 23 & ECF No. 130 at 49-50, #md onefactorout of six
weighsat least slightlyn favor of finding the flaggers were nBowerComm employeeBut
“one factor standing alone does not tip the balance towards a finding of [independent
contracto}.” Herman 164 F.Supp. 2dt677.

After analyzing the above factors, the Court finds that the Plaintiffs @zen@omically
dependent on PowerComm and not in business for themselves. Thus, the Court finds that
Plaintiffs were employees for FLSgurposes siamatter of law. Plaintiffs’ motion for summary
judgment on this issue is grantéd.

B. Motions Involving Individual Plaintiffs

PoweComm contends that many of the aptPlaintiffs should be dismissed from this

case for variousdividual reasonsThe Court will address each BowerComm’s arguments in

turn.

% Whether analyzed as a motion for summary judgment or motion for reconsideratigigef
Grimm’s earlier decision, PowerComm’s motion on this issue is denied

12



I. Statute of limitations

This case was filed on June 12, 2013, and the earliest that Plaintiffs begamtovapt-
April 28, 2014? SeeECF Nos. 1 & 57PowerComm asserts that seventegthe opt-in
Plaintiffs last worked for PowerComm outside of theeeyear statute of limitationSeeECF
No. 1284 at3—4.Specifically,PowerComm alleges that Plaintiff Fasil Alemayehu last worked
for PowerComm on February 1, 20Plaintiff Michael Allen last worked for PowerComm on
March 9, 2011, anBlaintiff Robin Melton last worked for PowerComm on February 22, 2011.
See idPowerComnalso asserts th&taintiffs Andre Adams, Dexter Anderson, Johnny Boykin,
Ezra Calloway, Van Baanks, Regina Freeman, Samuel Hedgewood, William Holland, and
Jacqueline Ridlelast worked for PowerComm in 2018ee idPowerComm contends that
Plaintiffs David Peterson, Leonard Pringle, and Raleigh Wall last worked for PowerGomm i
2009.See idFinaly, PowerComm asserts that Plainti§knzo Mudd andRobert Wall last
worked for PowerComm in 2006ee idTo support these assertions, PowerComm produced
timesheets and tax forms along with an affidavit indicating tloestetimesheets and tax forsn
represent the last recar@®owerComm has f@achrespective PlaintiffSeeECF Na. 1282 &
128-3. To dispute PowerComm'’s assertioith respect to seveof thesePlaintiffs, Plaintiffs
have produced interrogatory answers fielaintiffs Fasil AlemayehuDexter Anderson, Johnny
Boykin, Ezra Calloway, Samuel Hedgewood, Robin Melton, and Leonard Pringle ta&i@ot s
thatthey did work during the relevant time peri@bkeECF Nos. 136-3, 136-6, 136-13, 136-18,

136-30, 136-39 & 136-4%Vhile PowerComm claims itsix documents and time records

* The statute of limitations for an FLSA violation is generally two years, siflsntiffscan
show that PowerComm’s violation was willful in which case it is extended to thaes. $ee29
U.S.C. § 255(a). The statute of limitations continues to run on unnamedneagsers’ claims
until they optin to the collective actiorSee29 U.S.C. § 256(b).
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constitutesuperior evidence, the Court cannot ignore Plaintiffs’ interrogatory answers.

Moreover, there are reasons in the record to doubt the tjieress and accuracy of

PowerComm’secords At his depositionMr. Kwasik initially indicaiedthat PowerComm was

not required to keep records, thitatnay havepurgedrecords, andhat theywere searching

throughboxes to se# they had anydditionalrelevant materialSeeECF No. 130-3 at 138-39.

PowerComnultimately produ@dthousands of records over the course of discovery, which were

found in storage, and Mr. Kwasnik acknowledged in a subsequent deposition thiiahis

belief that they did not hawertainrecords was incorreceeECF Ncs. 1281 at 3& 130-16 at

24-25 & 36. As PowerComm’s records were sygtematically organizeand keptthe record

may not be complete. Indeed, PowerComm is continuously finding additional recorcs jnvhi

at leastwo case, brought @laintiff back into the statute of limitations peri®@eeECF No.

130-19. Further, PowerComm has not produced any termination letters or other internal

employmentecords that would conclusively establish the start and end dates of employment.

Instead, PowerComims simply relying onits failure to uncover any additional recoras

evidence that the records produced are the final redarttsese circumstances, Plaintiffs

verified interrogatory answers creatgenuine dispute over whether statute of limiations has

run for these Rintiffs. Thus, summary judgment is not appropriate for these seven Plaintiffs.
Of the remaining ten Plaintiffs for which PowerComm argues the statute of limgatio

has runpPlaintiffs Alonzo Mudd, Raleigh Wall, and Jacqueline Ridgistethat they last

worked at PowerComm in 2004, 2007, and 2009, respecfivittys, there is no dispute that

their claims are barred by the statute of limitations and they are dismissed frorwshi. la

> Alonzo Mudd indicates in his interrogatory answers that he last worked for PowerBomm
2004.SeeECF No. 130-12 at ®- Raleigh Wall indicates in his interrogatory answers that he
last worked for PowerComm in 2008eeECF No. 130-15 at 5-7. Jacqueline Ridley indicates in

14



The remaining seven Plaintiffave no evidence athen they worked for PowerComm
andare unable to refute PowerConsmvidencan any way.Indeed Plaintiffs Andre Adams,
MichaelAllen, Van Eubanks, Regina Freeman, William Holland, David Peterson, and Robert
Wall do not state when they worked for Powen@o in their answesto interrogatoriesSee
ECF Nos. 136-3, 136; 13623, 136-25, 1382, 13645, & 136-59. Without any evidence to
refute PowerComfs recordsas to when they worked for PowerComm, no reasonabldifiaetr
could find in favor of Plaintiffs anBowerComm igntitled to summary judgment with regard to
these seven PlaintiffSee Andersqmt77 U.S. at 252 (finding that to defeat summary judgment
the evidentiary materials presented must show facts from which the et dould reasonably
find for the party opposing summary judgmeipintiffs Andre Adams, MichaeAllen, Van
Eubanks, Regina Freeman, William Holland, David Peterson, and Robkkeré/dismissed
from this case.

il. Failure to opt-in timely

PowerComm argues that all Plaintiffs who did not opt-in by June 2, 2014 should be
barred from this litigation. This would include Cornelius Redfearn (opted-in on June 952614,
ECF No. 78, Darnell Maddox (opted-in on June 20, 208deECF No. 8), Ronald Young
(opted-in on July 1, 2014eeECF No. 81), and Calvin Gorham (opted-in on September 24,
2014,seeECF No. 114.

Optin deadlinesare set by the trial couandnot the FLSASee Regav. City of
Charleston, S.C2:13¢v-3046-PMD, 2015 WL 1299967 at * 2 (D.S.C. Mar. 23, 2015) (citing
29 U.S.C. 88 216(b), 255 & 25@dditional citation omitted)'[T]he FLSA does not set forth or

otherwise prescribe the standard under which a trial court should consider whethéalpotent

her interrogatory answers that she last worked for PowerComm in @889CF No. 13014 at
9.
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plaintiffs may join a collective action by filing the requisiigtin consent forms after the stated
deadlin€ Id. (citing Ruggles v. Walbint, Inc.,687 F.Supp. 2d 30, 37 (N.D.N.Y. 2009)).
Instead, “courts have generally decided the question by balancing various cambiothe
following factors: (1) whether ‘good cause’ exists for the late subomss{2) prejudice to the
defendant(3) how long after thdeadlinegpassed the consent forms were filed; (4) judicial
economy; and (5) the remedial purposes oRb8A.” Id. (citing Ruggles 687 F.Supp. 2d at 37)
(collecting case$)internal quotation marks omitted)

In this casePlaintiffs sentPowerComnthe interrogatoy answers for all opia Plaintiffs
at the same tim&SeeECF No. 136 at 7. Thus, PowerComeceivedtheinterrogatory answers
for the late optns atthe sameime they received answers frdphaintiffs whooptedin before
the deadline. Further, PowerComm hladinformation on these four Plaintiffs fgeveral
months before the end of discove®eeECF No. 124. Thus, the late opt-in notices did not
unduly prejudice PowerComm[The opt-in deadline was] chosen by the Court in its discretion
and w[as] not constrained by any considerations other than the practicalihescaté and
setting an appropriatdeadline so that discovery could procedRibbinson-Smith v. GaAvEmps
Ins. Co, 424 F.Supp. 2d 117, 123 (D.D.C. 2006). Furtteere is little economy in spawning
identicalFLSA lawsuits that themselves might be properly joined with this lawsuit in the future.”
Ruggles687 F.Supp. 2d at 38. Thus, the interests of judicial economy are best served by
accepting the late ojih notices. This approacdh alsoconsistent with th&LSA’sremedial
statutory scheme&ee Kelley v. Alam@®64 F.2d 747, 749-50 (8th Cir. 1992) (“THeSA should
be given a broad reading, in favor of coverage. It is a remedialesthait ‘has been construed

liberally to apply to the furthest reaches consistent with congressionalairéétigenerous

® The answers were provided on September 29, Z8eECF No. 136 at 7. The named
Plaintiffs’ interrogatoy answers were provided in 2015ke id.

16



reading, in favor of those whom [C]ongress intended to benefit from the law, is alepragipr
when considering issues of timenlts anddeadlines’) (quotingMitchell v. Lublin, McGaughy
& Assocs. 358 U.S. 207, 211 (1959)). For these reasons, Plaintiffs laie aptices are
accepted and PowerComm'’s request to dismisitbeptin Plaintiffsfrom the action is
denied.

iii. Failure to indicate compensable claim

PowerComm contends thRataintiffs Cornelius Redfearn and Ronald WaHdim no
damagesn their damage computation disclosures and should therefore be dismissed from the
litigation.” SeeECF No. 128t at 5& 18. Additionally, PowerComm complains thalaintiffs
Jeff Jordan an@alvin Gorham failed to filelamage computation disclosures and shalddbe
dismissedSee idat 5-6 & 18-19.Fed.R. Civ. P. 26(a)(1)(A)(iii)requires each party to
disclose, as part of its initial disclosures during discovery, a “computatiorctotategory of
damages” claimedt also requires each party to update its initial disclosures “in a timely manner
if the party learns that in someaterial respect the disclosure . . . is incomplete or incorrect, and
if the additional or corrective information has not otherwise been made known to the other
parties.” Fed.R.Civ.P. 26(e)(1)(A).

In Plaintiffs’ second amended damages computation disclosures, filed on September 5,
2014,the damages fdPlaintiffs Cornelius Redfearn and Ronald Wale$0.00.SeeECF No.
107.Plaintiffs Jeff Jordan and Calvin Gorham are not included in the discloSeesd.
However,Redfearn and Walprovided PowerComm witimterrogatory answers indicating that
they worked overtime and were not pa@eECF Nos. 136-49 & 136-60. Jordan aadrham

also provided PowerComm with their interrogatory answers during discovery) piocided

" PowerComm also includes Jacqueline Ridley and Raleigh Wall but they hawvty dleea
dismissed from this case because their claims areltared.
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damagegstimaes SeeECF No. 136-28 & 136-36. Thus, PowerComeneivednformation on
damagesor these Plaintiffithrough the interrogatory answers and summary judgment in their
favor is not the appropriate remedy for failure to provide a damages figure indlosuties’
See Malik v. Falcon Holdings, LL.&75 F.3d 646, 649-50 (7th Cir. 2012) (denying defendants’
motion for summary judgment based on failure to provide calculation of damages disclosure
because “if defendants thought that plaintiffs had failed to perform their igainder the
rules, they should have asked the district judge for a sanction before discovetyatbse
tha[n] waiting (as they did) until their motion for summary judgment . . . Defendargsioa
explained how the plaintiffs’ delay injured them, so a remedy would have been mild.”). Thus
while the fourPlaintiffs mentioned above should have updatesir initial disclosures, they will
not be dismissed from this case for failure to do so.
V. Failure to answer interrogatories

PowerComnstates thaPlaintiffs Rodney Brooks, Terrence Dove, Jeff Jordan, Edward
Robinson, Anthony Wills, Ronald Youngnd Terence Browhhave failed tgrovide signed or
verified interrogatory answefsand urges the Court twder thes@®laintiffs to show cause why
they should not be dismiss&dm this lawsuitfor their failure to do sdSeeECF No. 128t at

19-20.

8 Fed. R. Civ. P. 37(a)(3)(A) authorizesnationto compeldisclosure of matters geired under
Rule 26(a). Here, PowerComm never filed a motion to compel.

® PowerComm originally included Leslie Gross but that signature page oxddaxt. SeeECF
No. 132 at 9.

19 Ronald Young’s interrogatory answers are signed by Kalyn Young and T@&enwee's
interrogatory answers are signed by his mother.
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Under Fed. R. Civ. P. 33((®), interrogatoryanswersnust be signed, under oath, by the
person making them. Thus, the Court agrees that a show causefeal@e forms appropriate.
As Plaintiffs admithat somesignaturesave not been provided, the Court ordbeg Plaintifs
provide those signatures within 14 days of Me&morandum Opinion and accompanyinglér.
If the signatures verifying the interrogatory answams not provided, Plaintiffs Rodney Brooks,
Terrence Dove, Jeff Jordan, Edwé&dbinson Anthony Wills, Ronald Young, and Terence
Brownwill not be able to use those answersupport their claims. This will be appropriate
sanction given that PowerComm has HaesePlaintiffs’ interrogatory answers, albeit without
signaturessince September 2014.

C. Amount of Overtime

PowerComm contendhlatthey have produced the full and complete time records for
Plaintiffs and thereforehould be granted summary judgment as to the amount of overtime hours
Plaintiffs worked SeeECF No. 128-1 at 10. Plaintiff carries the burden of pmo@in FLSA
claim for overtime wagesSee Anderson v. Mt. Clemens Pottery @28 U.S. 680, 686-87
(1946);Anderson477 U.S. at 256-57. This burden is light, especially when the employer’'s
records are inaccurate or inadequ&tee Mt. Clemens Pottery C828 U.Sat686—87.The
employee must produce “sufficient evidence to show the amount and extent of [] veork as
matter of just and reasonable inferen@ee idat 687. If the employee does so, the employer
has the burden to “come forward with evidence of the precise amount of work performéd or wi
evidence to negate the reasonableness of the inference to be drawn from the&mploy

evidence.'See idat 687—-88.

19



Here, PowerComnassers that it has produced Plaintiffs’ signed timesheets that were
contemporaneolisrecorded and hakereforenegated Plaintiffs’ eviderc™ SeeECF No. 128-
1 at 10-13Thus, PowerComm argues that the Court should findRlaattiffs’ estimate®of
overtime worked included in their affidavits and answers to interrogatopgessent onlya
“scintilla of evidenc&that shouldbe disregarded See idat 14. For support dfs contention
that the produced timeshestsould control, PowerComuoites White v. Washington GaBKC-
2003-3816, 2005 WL 544733 (D. Md. Mar. 4, 2005). There, the plaintiff contended that he was
owed for breaks and lunch periods when he worked but was not compeSsatadiat * 5. He
admitted that he did not report the hoiBse idThe Court found that his signed tisieets also
did not include those hours and, as such, his affidavit stating that he worked the hours amounted
to only a scintilla of evidence and could not def@ahmary judgmentee id.

This case iseadilydistinguishable fronWhite Here,Plaintiffs question the authenticity
and thoroughness of PowerComrtimesheetand haven arguable baste do soSeeECF No.
135 at 1-2Specifically, Plaintiffsassers thatPowerComnoriginally claimed that imayhave

discarded the tingheetsand only latefound the alleged timesheetsstorageld. Thus, the

1 powerComm has also calculated the wages PowerComm owes based on its timesheets
records of overtime paid. Included in d@alculations arpayments PowerCommade to
Plaintiffs while this lawsuit was pending for the overtime hours worked and not prigvpaud.
See idat 11. These attempted settlememtsild unlikely be counted as overtime paiden
calculathg damages.

12 plaintiffs did not include their interrogagoanswers in their opposition to PowerComm’s
motion for summary judgment. However, they filed a “Motion for Leave to Supplemesudpuar

to Fed. R. Civ. P. 56(3)(1),” which provided the Court with their evidence as to Plaintiffs. hour
SeeECF No. 136. Although PowerComm opposes this motion, the Court finds the motion
helpful andPowerComm waable to fully respond to the motion. It is well settled that courts
prefer to decide cases on their meisse Colleton Preparatory Acad., Inc. v.d¥er Universal,
Inc.,616 F.3d 413, 417 & n. 3 (4th Cir.2010). Plaintiffs’ motion to supplement and
PowerComm’snmotion to file a surreply to Plaintiffs’ motion are granged the Court will
consider those filingSeeECF No. 136 & 139.
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timesheets do not appear to have been consistently and methodicalhaisepg the possibility
that they may be incomplete inaccuratePlaintiffs’ argument has support in the record. Indeed,
PowerComntortinuously supplemented its discovery with newly found docum&esECF
No. 130-19. ThusRowerComm isi0t in a position testablishthat therecordsproducedare
unequivocally the full andomplee time recordsandshould be relied on by the Court as a
matter of lawAgainst PowerComm’s timesheets, Plaintgfevide interrogatory answers with
overtime estimate$SeeECF Nos. 136-1-136-69 he discrepancidsetween PowerComm’s
summary of its timesheet records and Plaintiffs’ estimatesigméicant Plaintiffs maintain that
they regularly worked overtime amb Plaintiff has been confronted with the timesheets to
verify their signature or indicate whether they agree RitverComm’sime calculations?
Given the genuine factual disputes overhibars workedPowerComm’s motion for summary
judgment on this issue must be denied.
D. Willful Violation

PowerComm has also move summary judgment on the issue of willfulness, arguing
that Plaintiffshavefailed toput forth evdence that PowerComwmillful ly violatedthe FLSA and
that PowerComnhas affirmativelyefuted any such allegation throuigghreliance on the advice
of counsel. ECF No. 1284t 206-23. Plaintiffs have fileda crossmotion for summary judgment
on this issue, contending that their evidence undisputedly proves that PowerGatioms
were willful. SeeECF No. 130 at 36—37. When cross-motions for summary judgment are filed,

the same standards of review apfgyant v. Better Bus. Bureau of Greater Maryland, |83

13 According to BwerComm'’s timesheets summaBJaintiffs typically did not work over forty
hours a week, typically only worked two or three days a week, and sometimes did not albork a
for several weeks in a row or worked one day a w8ekECF No. 128-5.
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F.Supp. 720, 729 (D. Md. 1996). The Court must deny both motiongstigns of material fact
exist Id.

The FLSA statute of limitations is two years, but it is extended to three years if the
violation of the Act was willfulSee29 U.S.C. § 255(a). An employer is willful in its violation of
the FLSA ifthe employer knows, or shows reckless disregard as to whether, its conduct is
prohibited by the FLSASee McLaughlin v. Richland Shoe C86 U.S. 128, 133 (1998).
Negligent conduct is not enough to constitutélful ” conduct.See id “Although this is
ultimately a question of fact, a plaintiff must present sufficient evidence otilngi$sto survive
summary judgmerit.Hantz v. Prospect Mortg., LLA1 F.Supp. 3d 612, 617 (E.D. Va. 2014)
(citing Pignataro v. Port Authoritypf New York and New Jersé&®93 F.3d 265, 273 (3d Cir.
2010)). Typically, willfulness is found when the defendant was already investifpatan FLSA
violation or when there is evidence that the defendant tried to agvan FLSA violation.
Williams v. Maryland Office Relocatqrd85 F.Supp. 2d 616, 621 (D. Md. 2007) (cit®igao v.
Self Pride, Inc.RDB-03-3409, 2005 WL 1400740 at *10—(2. Md. 2005) (finding genuine
dispute of material fact as to whether defendants were given specific ggaragarding-LSA
violations that tey did not heedMartin v. Deiriggi, 985 F.2d 129, 136 (4th Cir. 1992) (finding
evidence that the employer destroyed and withheld records in order to block theri2aepaf
Labor’s investigation oFLSA violations supported finding afillfulness), andCubias v. Casa
Furniture and Bedding, LLC1:06¢cv286 (JCC), 2007 WL 15097B.D. Va. 2007) (granting
plaintiff s summary judgment motion as to the issu&itifulnesswhen defendant had split
employeeshours between its two companies so that it appeared on each individual g@mpan

books that the employees were working less than 40 hours a week, and defendant had élso signe
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an employment verification form stating that employees were being paid overtiemethey
were not).

Here,the evidence on the issue of willfulness is conflicting. On the one Réandiiffs
have produced evidence that suggests PowerCommtkieelaggersvere employeeand not
independent contractors and nonetheless categorized them as independent coRtractors.
example PowerComm had thigaggerssign an application for employmer8eeECF No. 130-3
at 126—27Additionally, & least one plaintiff produced evidence that PowerCantimes
provided hm with a W2 form typically used for employeeand atothertimes with al099
form, typically used for independent contract@eeECF No. 130-2. Notably, some of the
flaggers assert that they requested overtimeapdaysome, at timeseceived overtime payee
id. Finally, Plaintiffs assert that Pow€omm did not consulinattorneyuntil after classifying
flaggersas independent contractoB8eeECF No. 130 at 36.

On the other hand, Mr. Kwasnik testifidttht PowerComnbelieved thdlaggerswere
independent contractors because the company did not control the flaggeisdagyworkand
did not pay for the flaggers’ personal protective gear. ECF 1&8048-52. Specifically, Mr.
Kwasnik noted that another contractor had control over the flaggessl. Further, there is no
indication that PowerComm had on prior occasions been cited for related violation§bSthe
or otherwise had notice that it was not in compliance.

The Court finds there is enough conflictisgdence to creatagenuine dispute of fact
over the issuef PowerComm'’s alleged willfulnesBoth Plaintiffs’ and PowerComm’s motions
for summary judgment on this issue are denied.

E. Good Faith

23



Plaintiffs request summary judgment on the issue of whether PowerCommnagtexli
faith when classifying the flaggers as independent contra8eeECF No. 130 at 29-36.
Whereas a willful violation increases the amount of damages by lengthenstgttite of
limitations, a violation that was done in good faith may eliminate liquidated dantes28
U.S.C. § 260.

TheFLSA provides that an employer who violates the Act shall be liable to theeafffect
employee in the amount of their unpaid wages and “in an additional equal amount as tdquidate
damages.” 29 U.S.C. 8 2(1g. “Under the FLSA, there is a presumption in favor of liquidated
damages against employers who violate the statRtegérs v. Savings First Mortgage, LLC
362 F.Supp. 2d 624, 637 (D. Md. 2005). However, under 29 U.S.C. § 260 of thetG*Evatal
Pay Act, a countmay;, in its discretion, reduce or eliminate an award of liquidated damages if the
employer shows that the “act or omission giving rise to [the FLSA] actisnmgood faith and
that[the employer] had reasonable grounds for believing that [its] act or omissiarotvas
violation of the[FLSA].” The employer has the “plain and substdrburden” of persuading the
court that the “failure to obey the statute was both in good faith and predicated upon such
reasonable grounds that it would be unfair to impose upon him more than a compensatory
verdict.” Mayhew v. Wells125 F.3d 216, 220 (4th Cir. 1997) (citations and internal quotation
marks omitted)see als®9 C.F.R. § 790.22)«(b). “This burden is a difficult one to meet. ..
and [d]ouble damages are the norm, single damages the excelRtigers 362 F.Supp. 2d at
638 (citation and internal quotation marks omitted). Further, deciding to preclude liguidate
damages is within theourt’s complete discretionhé decision to reduce or eliminateamard

of liquidated damages is a judge, not a jury, determingfee29 U.S.C. § 26().
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Here, PowerComm argues good faith baseiisoeliance on the advice of counsél.
Some courts have found reliance on the advice of counsel sufficient to show good faith and
reasonable grounds. For exampleParez v. Mountaire Farms, In6G50 F.3d 350, 375-76 (4th
Cir. 2011), the Fourth Circuit found that the district court did not abuse its discretion inglenyi
liguidated damages where the employer produced evidence of reliance on the advice of
counsel—namely, fourteen letters from an attorney advising how the compadyatteulbr
maintain its practices to remain compliant with the FLS@e also VanDyke v. Bluefield Gas
Co, 210 F.2d 620, 622 (4th Cir. 1954) (finding that trial judge exercised sound discretion in
awarding no liquidated damages upon determining that employer’s failure toyowitipthe
FLSA was in good faith and based upeasonable grounds where the employer was advised by
an attorney, an officer, and stockholder in the employer company that the empésyret
covered by the FLSA). However, Rogers 362 F.Supp. 2d at 638-39, the district court rejected
the employer'sadviceof-counsel defense with regard to FLSA liquidated damages because,
although the employer spoke with counsel, the employer did not have any specifisabons
related to wage and hour matters with counsel and could not remember with whom he spoke.
Under the evidencBowerComm has produced in this case, the Court is not convinced
thatPowerCommhasmet its“plain and substantial burden” thig “failure to obey the statute
was both in good faith and predicated upon such reasonable grounds that it would be unfair to
impose . . . more than a compensatory verdiayhew 125 F.3cdat 220 (citation and internal

guotation marks omitted). Mr. Kwasnik testified that he classified the flaggerslependent

“The Court previously declined #mldress this issuehenraised inPowerComm’'sarlier

mation for summary judgment as, that time, liability had not been determined and the motion
was prematuré&SeeECF No. 116Now, PowerComm haprovidedits own timesheets and
essentially conceded that, if the flaggers were employedig, fiot pay them proper overtime.
Given the current status of the case, Plaintiffs’ motion for summary judgment issubeof

good faith is properly before the Court.
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contractordoth before and after receiviaglvice fromcounsel anthe could not remember when
he received the advicBeeECF No. 130-3 at 48—48lis cownsel, Mr. Bohntestified that
PowerComm discussed the flaggers’ classification as indeperwi@nacors with itsaccountant
in April 2013 in the context of the preparation of tax retuBeeECF No. 1365 at 14. Mr. Bohn
alsotestified that he did not believe he ever spalteut the flaggers’ classificatiao anyone at
PowerComm prior to 2013, and he did not believe PowerCaugived any legal advice
regarding the classification of the flaggers before 28&8.idat 16-17.He furtherindicated
that henever performed waritten analysis on the classification for PowerColtveforedoing so
for the purpose of litigation in thisase.See idat 20.Both Mr. Kwasniks and Mr. Bohns
recollectiors of when and what was discussed are vague and gehleeghossible discussions
occurred years aftétowerComnclassified the flaggers as independent contracyeis's after
most of the @dims in this case ripengdnd only a few months before this case was filbe. T
discussions presented aienply insufficient to persuade the Cotwtexercise its discretion to
eliminate liquidatedlamagesThus,Plaintiffs’ motion for summary judgment on this issue is
granted, andiquidated damages will not be reduced or eliminated in thislmzsed on
PowerComm’s good faith.
F. Motion to Disqualify Defense Counsel

Plaintiffs have moved to disqualify Geoffrey Bohn, Esq. and Robert Battey, Esq. as
counsel because Plaintiffs wish to call Mr. Bohn and Mr. Battey as wastessefute
PowerComm’s advice of counsel deferSeeECF No. 130 at 46As the Court has already
found that good faith is not applicable in thase, he only remaining issue to which this
testimony may be relevant is the issue of willfulnebgreinPowerComnmmaintairs that it did

not willfully violatethe FLSA because tonsulted an attorney abatlassifying the flaggers as
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independent contractors. Thus, it is possible that PowerComm'’s attorneys, Mr. Bohn and Mr
Battey, will be called to testifabout advice they provided regarding FLSA compliance.

It has been recognized that]isqualificationis a drastic remedy since it deprives
litigants of their right to freely choose their own couns@ldss v. SES Americom, In8Q7
F.Supp. 2d 719, 722 (D. Md. 2004) (citations omitted). Ttdisgualificationat the urging of
opposing counsel is permitted only ‘where the conflict is such as clearly to gakstion the
fair and efficent administration of justicé.ld. at 723(citations omitted) The Court mustalso
be mindful of the possibility that a disqualification motion mayabused for tactical purposes.
See Shaffer v. Farm Fresh, In@66 F.2d 142, 146 (4th Cir.1992) (citatiomitted).
Accordingly,it is typically the movant who must satisfy a high standard of proof that
disqualification is warrantecee Buckley v. Airshield Cor@08 F.Supp. 299, 304 (D. Md.
1995).But “[w]hen theattorneyin question is so clearly aware before the fact of the potential
conflict between his roles as advocate aitdess then the scrutiny usuglapplied to an
opposing party’s motion fatisqualificationis unnecessary, and the burden shifts to the attorney
in question. Klupt v. Krongard,728 A.2d 727, 741 (Md. Ct. Spec. App. 1999).

The Maryland Rules of Professional Conduct address the issue of serving as both an
advocate and a witness. “A lawyer shall not act as advocate at a trial in whichybeitalkely
to be a necessawitnessunless(1) the testimony relates to an uncontested issue; (2) the
testimony relates to the nature and value of legal services rendered in ther ¢3se;
disqualificationof the lawyer would work substantial hardship on the client.” Md. Rule 16-812,
Rules of Pr& Conduct, Rule 3.7(a). “Combining the roles of advocate and witness can prejudice
the tribunal and the opposing party and can also involve a conflict of interest betwksmytre

and client.”ld. cmt. 1.
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In determining whether the potential for dual roles should be permitted based on
substantial hardship to the client under Rule 3.7(a)(3), the court bathedateres of the
client against the interest$ the opposing side and the trier of f&&¢eEEOC v. Bardon, Ing¢.
RTW-09-cv-1883, 2010 WL 323067 at *2 (D. Md. Jan. 19, 201©determining the interests
the opposingide and the trier of fact, th@uart considers whether the lack of the attorney’s
testimony may mislead the trier of fact, whether the lack of the attornstiimoay would hurt
the opposing party’s case, and whether the attorney’s testimony would conflicitiher
witnesses’ testimaas. See idAs discussed above, Mr. Kwasnik could not recall when he talked
with counsel while Mr. Bohn clarified that the conversations took place in 2013.ifThlrs,

Bohn does not testify, the trier of fact may be misled into believing that the asaceed

before the relevant time periathd was extensivés such, Riintiffs would suffer prejudice by
the lack of Mr. Bohn’s testimony. Given the need for his testimony, the Court thedersrtbe
potential confusion to the jury of seeing Mr. Bohn act as both advocate and witnessréalring t
However, PowerComm wouklffer asignificanthardship if the testimony of Mr. Bohn led to
his disqualificationas an attorney in this case after two years of litigatv@t the Court is also
mindful thatMr. Bohn's testimow is onlyrelevant becauseowerComnraisal the advice of
counsel as a defense against Plaintiffs’ aliega of willfulness.

The most, and perhaps ontglevant potential testimorfyom Mr. Bohn isthat any
consultatiorregarding classi¢ationdid not take place until 2013. Mr. Bohn has been question
by Plaintiffs on this issue at his deposition. Thus, a stipulation as to what Mr. Bohn waid tes
to if calledsufficiently balances the competing intesegtesented by this issuethe parties
agreed tsuchastipulation there would be no need to disqualify PowerComm'’s cowarsthe

relevant evidence would be placed before the jlimg Court will give the parties fourteen days

28



from the date of this Memorandum Opinion and accompanying Order to determine their course
of actionbefore ruling on Plaintiffs’ motioto disqualify™ In this regard, the Court notes that if

Mr. Bohnweredisqualified, the Court would be inclined to provide PowerComm’s new counsel
with ample time to get sufficiently djp-speed with this case. As this would delay resolution of
Plaintiffs’ claims, both sides should make equal efforts to resolve this issuaybyf stipulation

if possible.

V. CROSSMOTION STO DECERTIFY AND CERTIFY COLLECTIVE
ACTION

The FLSA permits a plaintiff to bring an action on behalf of himself and otheogegd
that are “similarly situated” to the plaintifee29 U.S.C. 8 216(b). When the plaintiff brings the
action on behalf of other employees, who opt-in to the action, the action is known as a
“collective action.” A collective action under the FLSA differs from a ci®on under Fed. R.
Civ. P. 23.Gionfriddo v. Jason Zink, LLZZ69 F.Supp. 2d 880, 886 (D. Md. 2011) (citing 7B
Charles A. Wright, Arthur R. Miller & Mary K. Kanéederal Practice and Procedu&1807
(3d ed. 2005)). Unlike in class actions under Fed. R. Civ. P. 23, in Eblktive actions,
“plaintiffs must affirmatively ‘opt in’ to the suit in order to be consideredeanber of the
class”; Rule 23's requirements of numerosity, typicality, commonality, argladg do not
apply; and plaintiffsieedonly show that they and potential class menslare “similarly
situated” for the Court to certify the collective actitbancia v. MayfloweiT extile Servs. Cop.

No. CCB-08-273, 2008 WL 4735344 at *2 (D. Md. Oct. 14, 2008).

15 The Court will not disqualify Mr. BatteySeeRule 3.7b) of theMarylandRules of

Professional Condu¢tA lawyer may act as advocate in a trial in whanother lawyer in the
lawyer’'sfirm is likely to be called as a witneasless precluded from doing so by Rule 1.7 or
Rule 1.9.). While Plaintiffs contend Mr. Battey may have also discussed the issue with
PowerComm, based on the standards outlined above, this is not sufficient to disqualify him as
counsel at this time.
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When deciding whether to certify a collective action pursuant to the FLSA, courts
generally follow a twestage proces&eeSyrja v. Westat, Inc756 F.Supp2d 682, 686 (D. Md.
2010). In the first stage, commonly retirto as the notice stage, tloeit makes a “threshold
determination of ‘whether the plaintiffs have demonstrated that potentiahotasbers are
‘similarly situated,’ such that coufacilitated notice to the putative class members would be
appropriate.” Id. (quotingCamper v. Home Qui&y Mgmt., Inc, 200 F.R.D. 516, 519 (D. Md.
2000)). In the second stage, following the close of discoveryptiné conducts a “more
stringent inquiry” to determine whether the plaintiffs are in fact “similarly sgtaas required
by Section 216(b)SeeRawls v. Augustine Home Health Care, Ji22l4 F.R.D. 298, 300 (D. Md.
2007). At this later stage, referred totlas decertification stage, the court makes a final decision
about the propriety of proceeding as a collective acBee. Syrja756 F.Supp.2d at 686. This
case was conditionally certified on March 26, 208deECF No. 51. Since theaJmost sixty
Plaintiffs have opted-in to this actioNow, PowerComm has prompted the Court to engage in
the more stringent inquiry by filing a motido decertify the collective action after discovery.
SeeECF No. 129.

The Court has broad discretion in determining whether the case should continue as a
collective action after discover$ee Gionfriddp769 F.Supp. 2dt 886 (citations omitted}.he
FLSA does not define similarly sitwet but ‘{i] n making this determination, courts have
consideedthree factors: (1) the disparate factual and employment settings of the uiadlivid
plaintiffs; (2) the various defenses available to defendant which appear to\beuatlio each
plaintiff; and (3) fairness and procedural consideratios€ id(quotingRawls,244 F.R.Dat
300 (quotingThiessen v. Gen. Elec. Capital Cor@96 F.Supp. 1071, 1081 (Ran. 1998)).

Essentially, collectivaction members are similarly situated when there are “issues common to
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the proposed class that are central to the disposition of the FLSA claims andtthedmmon

issues can be substantially adjudicated without consideration of facts uniquecoitgraréd as
to each class membefSee LeFleur v. Dollar Tree Stores, IN80 F.Supp. 3d 463, 468 (E.D.

Va. 2014) (citation and internal quotation marks omitted).

The Court first looks at the employment setsinBowerComnasses that Plaintiffshad
different employment settings because tiveyked undedifferent contractors for different
hours at different location§eeECF No. 1291. Plaintiffs allege that they all worked for
PowerComnas flaggersperforming the same job functions, and PowerComm failed to pay
them overtimeSeeECF Nos. 136-1-136-6& line with Plaintiffs’ argumentivir. Kwasnik has
acknowledgedhatall flaggers essentially have the same fodeECF No. 130-3 at 37. Indeed,
Mr. Kwasnik testified thathe flaggersll worked with PEPCCHe hasalsoindicated that
flaggesaresubject to a single sef standardsand hasepeatedlydiscussed the policies and
standardgor flaggersin general termssee, e.g.ECF No. 43-at 1 523, without any
indication that thenature of a flagger's work ggayment conditions differed amongrk sites
Specifically, Mr. Kwasnik testified that the job of a “flagger” or “traffic tatler” is regulated
and that PowerComm follows those state and federal regulaedSCF No0.130-3 at 28—-29.
Additionally, Plaintiffs allchallengePowerComm’s practice of failing to pay overtini® that
end Plaintiffs have provided evidence to show that Mr. Kwasnik’s son, speaking on behalf of
PowerComm, stated that “PowerComm doesn’t pay oreftas a matter of policyseeECF
No. 42-3 at 2. Thus, Plaintiffs have provided sufficient evidencé'afrmpanywide policy
which may violate the FLSA[.]See Rawls244 F.R.D. at 300. Even if Plaintiffs worked
different hours at different work sites, Plaintiffsrformed the same job dutjegereall

classified as independent contractors by PowerCoamchyereall paid hourly.SeeECF No.
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136-1-136-68. Thus, the assessment iffffs’ job duties, geographic location, supervision,
and salary” leaslto a finding that there was little factualfeifence between the individual

Plaintiffs and their employment settingsee Rawl244 F.R.D. at 300//hile there may be
differences in hours worked, those differences are inevitable and do not preclude a finding of a
similarly situated collective actiosee, e.gl.eFleur, 30 F.Supp. 3dt468;Romero v.

Mountaire Farms, Inc.796 F.Supp.2d 700, 705 (E.D.N.C. 20{dation omitted)

The Court next looks at PowerComndisfenses:The individualized defenses factor
assesses whether potential defenses pertain to the plaintiff class centhetpotential defenses
require proof of individualized facts at triaRawls 244 F.R.D. at 300 (citinghiessen996
F.Supp. at 1085PowerComm contendbat itsdefenses are individual to each Plaintdée
ECF No. 129-1 at 8t asse that some Plaintiffs are tirAgarred, some did not opt-in during the
deadline, some did not provide verified interrogatories, and some did not provide damages
calculationsSeeECF No. 129-1 at 8These procedural defendemve largely beeresolvedoy
this Memorandum Opinion. PowerComm has not shown thataantydldefenses would require
“substantial individualized determinationstich that a collective actiamould not lead to
efficient adjudicabn. SeeGionfriddo, 769 F.Supp.2d at 887-88 (citation and internal quotation
marks omitted)Indeed, for the most part, the only remaining fdagsaes ar@laintiffs’ hours
and whether PowerComatted willfully in violation of the FLSAAs towillfulness,the
defense to PowerComm’failure to pay overtime will span across all Plaintiffs. As for
Plaintiffs’ hours, a collective action does not “prohibit individualized inquiry ‘in cotioe with
fashioning the specific relief or damages to be awarded to each class mebhdiéelir, 30
F.Supp. 3d at 474 (citingouston et al. v. URS Corp. et @91 F.Supp.2d 827, 832 (E.Wa.

2008)). “Testimony regarding dates, hours and pay rate does notceffiotationof the
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collectiveactionor impact the determination of whether [PowerComm’s] practices violate the
FLSA and were imposed upon dptplaintiffs similarly.” See LaFleur30 F.Supp. 3d at 475.

As to the fairness and procedural considerations, the Court considers thg primar
objectives of aollectiveactionunder § 216(b), namely “(1) to lower costs to the plaintiffs
through the pooling of resources; and (2) to limit the controversy to one proceeding which
efficiently resolves common issues of law and fact that arose from the sageel ativity.”

Moss v. Crawford & Co201 F.R.D. 398, 410 (W.?a.2000). The Court mustiso“determine
whether it can coherently manage the class in a manner that will not prejudmaren’ Id.

(citing Thiessen996 F.Supp. at 103MHere,PowerComm contendhat if this action is not
decertified, it will need to preparsini-trials foreachPaintiff. As explained above, this is not

the case. The members of the collecaegon share the common issue of whether PowerComm
typically did not pay them overtime wages.

Given that some Plaintiffs did not work a significant amount of overtifaach
individual plaintiff would be unlikely to pursue his or her claim alone due to the costs involved
relative to the damages sougt$ee LaFleur30 F.Supp. 2dt 475 (citingRussell v. lllinois Bell
Tel. Co., Inc.,721 F.Supp.2d 804, 823 (N.O. 2010) (“Because of the modest amounts likely
involved, many of the plaintiffs would be unable to afford the costs of pursuing theisclaim
individually.™). Thus, “[c]ertificationwould significantly reduce the costs of litigation to
members of the classSeeid. As such, these considerations weigh in favor of certification,
especially becausi is an extreme step to dismiss a suit simply by decertifying a clagseveh
‘potentially proper classxists and can be easily creatdd.”(citing Woe v. CuomoZ29 F.2d
96, 107 (2d Cir. 1984)For all the reasons discussdustcasas certified and will continue aa

collective action.
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V. CONCLUSION

For the reasons explained above, both parties’ motions for summary judgment are
granted, in part, and denied,part. The Court grants Plaintiffs’ motion for summary judgment
on the issue of employment status and finds that Plaintiffs are PowerComm easptoyered
by the FLSA. The Court also grants Plaintiffs’ motion for summary judgmerteoissue of
good faith and finds that liquidated damages will be apjfiegdigment for the Plaintiffs is
renderedThe Court denies PowerComm'’s motion for summary judgment on the issue of failure
to timely optin and failure to indicate a compensable claim. PowerComm’s mimiGsummary
judgment on the issue of statute of limitations is granted with respect to PlaAtdifzzo Mudd,
Raleigh Wall, Jacqueline Ridgley, Andre Adams, Michael Allen, Van Eubanksy&Egeeman,
William Holland, David Peterson, and Robert Wall @mose Plaintiffs are dismissed.
PowerComrts motion for summary judgment on the issue of statute of limitations is denied with
respect tdPlaintiffs Fasil Alemayehu, Dexter Anderson, Johnny Boykin, Ezra Calloway, Samuel
Hedgewood, Robin Melton, and Leonard Pringle. PowerComm’s motion for summary judgment
with regard to the amount of estime is denied. The parties’ cras®tions for summary
judgment on the issue of willful violationebothdenied. Plaintiffs’ motion talisqualify
counsel will be held in abeyance and, withinrfean days of the date of thipiion, the parties
will provide the Court with a status update on whether a stipulation is agreed to withteegar
Mr. Bohn's testimony. Further, Plaintiffs shall provide PowerComm with verifieairogatory
answerdor Plaintiffs Rodney Brooks, Terrence Dove, Jeff Jordan, Edward Robinson, Anthony
Wills, Ronald Young, and Terence Browuithin fourteen days of this Opinion or those

Plaintiffs will be unable to use those interrogatory answers as evidena#ly HPowerComm’s
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motion to decertify the collective action is denied and Plaintiffs’ motion to certifgahective
action is granted.

A separate Order shall issue.

Dated:August 21 2015 1S/
GEORGE J. HAZEL
United States District Judge
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