Southard v. Wicomico County Board of Education Doc. 34

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
MELODY SOUTHARD, *
*
Plaintiff, *
*
V. * Civil Case No. SAG15-61

*
WICOMICO COUNTY BOARD OF *
EDUCATION, *
*
Defendant. *
*

* * * * * * * * * * * * * *

MEMORANDUM OPINION

In January, 2015Plaintiff Melody Southard(“Plaintiff”) brought this actioragainst
Defendant Wicomico County Board of Education (“the Board”) following her tetian from
her teachingposition inNovembey 2014. [ECF No. 1].In her Amended Complaint, Plaintiff
asserts five claimg1) retaliationfor Plaintiff's advocacy for her child’s rights under Section 504
of the Rehabilitation Act of 197@Rehabilitation Act”); (2) interference witRlaintiff's rights
under the Family Medical Leave ActHMLA”); (3) retaliationfor Plaintiff’'s exercise of her
FMLA rights; (4) negligent misrepresentation; and (5) intentional misrepresentd&@F No.
25]. Presently pending before the Court is RIHia Motion for Partial Summary Judgment on
Count 1l (FMLA interference). [ECF No. 8]. The Court has also reviewedBibard's
Opposition and Plaintiff's Reply thereto. [ECF Nos. 15, 18]. Also pending before thei€ourt
the Board’s Motion to Dismiss, oim the Alternative, for Summary Judgment, on all claims,
[ECF No. 28], which effectively creates crasstions for summary judgment on Count Mhe
Court has also reviewed Plaintiff's Opposition and the Board’s Reply thereto. NIBEF32,

33]. For the reasons set forth below, Plaintiff's Motion for Partial Summary Jundigmile be
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denied and the Board’s Motion to Dismiss, or,the Alternative, for Summary Judgment will be
granted in part and denied in part.
. THE BOARD’S MOTION TO DISMISS COUNTS |, Ill, IV, AND V

The Board seeks dismissail this lawsuitpursuant to Federal Rule of Civil Procedure
12(b)(6) or, in the alternative, summary judgment pursuant to Federal Rule of CivedBrec
56. A motion styled in this alternative “implicates the court’s discretion unaerfEeCiv. P.
12(d) to consider matters outside of the pleadings and, in doing so, to treat the motion as one for
summaryjudgment.” Wright v. Kent CtyDep’t of Social Servs.No. ELH-12-3593, 2014 WL
301026, at *5 (D. Md. Jan. 24, 2014ge5C Wright & Miller, Federal Practice & Procedurg
1366 (3d ed.) (“[F]ederal courts have complete discretion to determine whetirtoraccept
the submission of any material beyond the pleadings that is offered in conjunction with a R
12(b)6) motion and rely on it, thereby converting the motion, or to reject it or simply not
consider it.”). Because the Court will not consideterials beyond the pleadings to Counts I,
I, 1V, and V, it will review the Board’s Motiorunder a motiorto dismiss standard for these
claims.

A. Factual Background

Plaintiff began teachingt Wicomico CountyPublic Schoolsn January,2008 Am.
Compl. 3. For the 2012013 and 2012014 school years, Plaintiff workeat Beaver Run
Elementaryas a kindergarten teachdd. § 60. During this time, e was “subjected to constant
verbal and written reprimands addressing a variety of complains allegedly insufficient
lesson plans to having difficyltstaying awake during a meeting to how the classroom is

organized.” Id. None of the other kindergarten teachers were subjected to this type of treatment



or heightened scrutinyld. In June, 2013, Plaintiff received her final evaluation for the school
year, which was overall satisfactowyith some subcategories rated unsatisfactaayy 73.

In late September of the 202814 school year, Plaintiff began requesting sick leave due
to the stess she was experiencing at wol#l.  125. On October 21, 2013, Plaintiff was placed
ona 90day Performance Improvemerlan (“PIP’), scheduled to end on February 28, 200d1.

11 77-78 147 Def. Opp. to Pl. Mot. for Partial Summ. (hereinafter Def. Opp.”), Exh. 2*

Her first due date under the PIP was October 30, 2013, where she was to provide the school
administration withher lesson plans for the following weekd. Plaintiff called out sick on
October 30, 2013, but when she returned the next day, she did not provide the lesson plans, and
admitted that she did not have any for the wddk.Exh 3.

On November 7, 201Frincipal MelissaEiler scheduled a meetingith Plaintiff and
Susan Jones, lauman esourcs representativefor November 11, 20130 discussPlaintiff's
failure to turnin lesson plans pursuant to her PIP, among other thidg€Exh. 5. The next day,
Kelly Stephensona Wicomico Countyteachemriting on behalf of Plaintiff requestd that the
November 11, 2013neeting be postponed, as Plaintiff was in the process of gagheri
informationto support an applicaticior FMLA leave. Am. Compl{ 130, Exh. 3see alsdef.

Opp, Exh. 7 Plaintiffs November 8, 2013 request for FMLA leave Moreover, Ms.
Stephensomequested, “Due to the fabtelody may be out for an extended period of time, | am
proposing that we look at the option of extending the time frame for the implementahian of
improvement plan until Melody returns to work.” Am. Compl., Exh. Bince Pavic, the
Director of Human Resources and Employee Relations, responded that, basedeah curr

information, Plaintiff was expected to return to work on November 11, 2013, asdvwh@o

! In its Motion, the Board notes that it refers to the exhibits attached to its OppdsitRiaintiff s Motion for
Partial Summary Judgment (ECF No. 15). The Court will do the same.
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reason why the meeting should be postporidd{ 131, Exh. 4. Mr. Pavic also noted tH§Dr.
Southard’s] potential FMLA situation is separate and apart from her Impemdhan (PIP) as
well as this scheduled meeting/discussiohd. In addition, Mr. Pavic stated| alsowant to
make sure to poirdut that bringing FMLA into the fold after the fact will not serve to shield Dr.
Southard of any potential consequences for her as a result of her actions surroangiatg h
expectations.”ld.

The November 11, 2013 meeting was not held, as Plaintiff had called out Befk.
Opp., Exh. 9. Mr. Pavic rescheduled the meeting for December 16, 2013, this time including the
school superintendent, Dr. Fredericksen (“the Superintendent”). Am. C§nid9, Exh. 6.
However, by letter dated December 4, 2013, Plaintiff was approved for FMLA, leave
retroactively effectiveas of November 4, 2013 Am. Compl. 1 126,140, Exh. 7; Def. Opp.
Exh. 7. In a letter dated January 10, 2014, Mr. PadeisedPlaintiff to let him know when she
was able to return to workand “[a} the time we will reschedule the meeting with the
Superintendent, which wilheed to take place prior t@turning to yourclassroom at Beaver
Run.” Am. Compl. § 142, Exh. 8.

On January 28, 2014, Plaintiffmailed Mr. Pavic “In response to your letter, | would
like to beginplanning for my return to work.Please let me know the date and time for the
meeting that is to take plageior to my return.” Am. Compl., Exh. @ef. Opp, Exh. 19. A
meeting waghen sbeduled for February 10, 2014d. Mr. Pavic explained to Plaintiff;The
purpose of this meeting is to give you an opportunity to explain your actions prior to going out
on FMLA Leave to the Superintendent. The rmgptvill determine what, if any, disciplinary

action should be taken as a result of your behavior(s) prior to going out on lé&hve.”



The February 10, 2014neeting with the Superintendeatcurred as scheduledAm.
Compl. 1145. Following thatmeeting,Mr. Pavic notified Plaintiff by letter dated February 11,
2014, that she was beinigmporarily placed on administrative leave with pagffective
immediately. Id. § 146, Exh. 10. Plaintiff's FMLA leave ended on February 13, 2Ee&eDef.
Opp., Exh. 22. After another meeting on March 20, 2014, the Superintemol&ired Plaintiff,
by letter dated April 3, 2014, that he was recommending to the Board that Emmimated for
“misconduct, insubordination, incompetency, and willful neglectudy.d Am. Compl.J 153,
Exh. 11. The Superintendent noted specific areas of concern with Plaintiff's jobparta:

[L]ack of responsiveness to assigned tasks, duties and responsibilities, including,

but not limited to not making parent contacts, retteringbenchmark datan a

timely manner, and not entering report cards into thepX@ram. In addition,

you failed to follow through on youPerformance ImprovemeRtian,you failed

to leave lesson plans for substitutes when you were absent, anfdilgouto

adequately and appropriately communicatéhwhe school administration. You

had also received a letter of reprimand in February, 2013. You were provided an

opportunity to discuss and respond to these concerns and problems.

Id. After a twoday evidentiary hearing in September and October of 2014, a hearing examiner
recommended that Plaintiff be terminatedjich the Board adopted, effective November 15,
2014.Id. 1 155, Exh. 2, 12-13.

B. Legal Standard

A complaint may bedismissedfor “failure to state a claim wm which relief may be
granted. Fed. R. Civ. P. 12(b)(6)A Rule 12(b)(6) motiorio dismiss‘tes{s] the sufficiency of
a complainf’ and does not “resolve contests surrounding the facts, the merits of aaridira,
applicability of defenses.’Presley v. City of Charlottesvill&@64 F.3d 480, 483 (4th Cir. 2006)
(internal quotation marks omitted)For a complaihto survive a Rule 12(b)(6) motipithe

factual allegationscontained thereifmust be enough to raise a right to relief above the

speculative level.”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). It is not sufficient that



the facts suggest “the mere possibility of miscondudshcroft v. Igbal 556 U.S. 662, 679
(2009). Rather, “a complaint must contain sufficient factual matter, accepted as trigteta s
claim to relief that is plausible on its face,” such that the court ctirllv the reasonable
inference that the defendant is liable for the misconduct allegédl.”at 678 (citations and
internal quotation marks omitted). A complaint need not prodélailed factuaallegations, but
it must“provide the grounds of [the plaintiff's] entitlement to relief” with “more tharelatand
conclusions” or “a formulaic recitation of the elements of a cause of acfiamombly 550 U.S.
at 555 (citations and internal quotation marks omitted).

When considering a motion to dismiss, the court rfatept the welpled allegations of
the complaint as truednd “construe the facts and reasonable inferences derived thenefitoen
light most favorable to the plaintiff.1barra v. United Statesl20 F.3d 472, 474 (4th Cir. 1997).
The court need not, however, accept as true “unwarranted inferences, unreasonablemsnclus
or arguments.”Kloth v. Microsoft Corp.444 F.3d 312, 319 (4th Cir. 2006) (internal quotation
marks omitted). The court is not confined to the four corners of the complaint; rather, it may
consider any documents attached to the complsegFed. R. Civ. P. 10(c), and documents
attached to a motion to dismjdsut“only when the document is integral to and explicitly relied
on in the complaintand when the plaintiffs do not challenge the document’s authenticigk’

v. Chelsea Therapéics Int’'l, Ltd, 780 F.3d 597, 66®7 (4th Cir.2015) (internal quotation
marks omitted)

C. Analysis

TheBoard argueghat Count | in Plaintif's Amended Complairtetaliation in violation

of the Rehabilitation Aetis duplicative ofa claim Plaintiff assertecagainst the Boardn



another pending lawsuiin this Court, SAGL4-323, or Southard J* and thus should be
dismissed. The Board furtherarguesthat Plaintiff’'s FMLA retaliation claim (Count Ill) is
implausible Lastly, the Boardarguesthat Plaintiff’'s negligent misrepresentation claim (Count
IV) and intentional misrepresentation claim (Count st fail because the Boamhade no
misrepresentation to PlaintifEach claim is addressed in sequence below.

1. Count | - Rehabilitation Act Retaliation

The Board argues thaPlaintiff's allegation of retaliatory terminationunder the
Rehabilitation Act is merely an additional aspeftor “update”to, her claimin Southard Ithat
she was retaliated against,the form of adverse employment actions taken against her, for her
advocacy of her child’s rights under the Rehabilitation Act. Def. Mot. 28eSAG-14-323,
ECF No. 1. In factmany of the facts allegeid the Amended Complairdre taken verbatim
from Southard I Def. Mot. 21. Thus, the Board contends, Count | nbg dismissed as
duplicative. Plaintiff argues thaCount lis not duplicative oher claim inSouthard I“simply
because it recites introductory facts that relate @éactise’s background.” Pl. Opp. She notes
that her termination “didn’t even take place until November 13, 2014, well after the firs
complaint was filed.”Id.

Duplicative litigation, or claim splitting, “prohibits a plaintiff from prosecuting its case
piecemeal, and requires that all claims arising out of a single wrong be pdeiseoite action.”
Sensormatic Se€orp. v. Sensormatic Elecs. Car29 F. Supp. 2d 574, 579 (D. Md. 2004).
Thus, ‘When a suit is pending in federal court, a plaintiff has no right to assert anotbar‘awti

the same subject in the same court, against the same defendant at the samédtirfrriting

? Judge Blake, who presided ov@outhard Ibefore the parties consented to proceed before a U.S. Magistrate Judge,
granted in part and denied in part the Board's motmmismiss SeeSAG-14-323, ECF No. 19. Plaintiff's
remaining claim irSouthard lis for retaliation, in the form of adverse employment actions takensidagr, under

the Rehabilitation Act![The Board’s motion to dismiss] will be denied as to Southard’s rengiRehabilitation

Act claims, which are premised on retaliatory conduct directed at Sdisticandition of employment.ld. at17.
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Curtis v. Citibank, N.A.226 F.3d 133, 139 (2d. Cir. 2000)When determiningwhether the
second suit duplicates the first, the court considers (1) whether the secdradise# out of the
same operative fagtsand (2) whether the “interests of judicial economy and avoidingticais
litigation outweigh the plaintiff's interest in bringing the second sulehkins v. Gaylord Entm’t
Co, 840 F. Supp2d 873, 883 (D. Md. 2012). If so, the court “may stay the second suit, dismiss
it without prejudice, or consolidate the two aas.” Hare v. Opryland HospLLC, No. DKG
11-1439, 2011 WL 6153128, at *2, n.2 (D. Md. Dec. 9, 2011) (c@ingis, 226 F.3d at 139

Here, while it is true that Plaintiff's termination did not occur until close to a year after
Plaintiff filed Southard ] nothing precluded Plaintiff from seeking leave to amend her complaint
in Southard Ito reflect this new event, which clearly related to her pending Rehabilitatib
retaliationclaim. SeeFed. R. Civ. P. 15(a)(2) (“The court should freely give lealen justice
so requires.”). However, rather than dismissing Count | in this case asativpli and directing
Plaintiff to seek leave to file an amended complairBauthard ] the Cour sees no reason why
the two caseshould not be consolidatedbes, e.g. Mason v. Montgmery Cty, Nos.PWG-13-
1077,PWG-14-3718,2015 WL 3891808, at *5% (D. Md. June 23, 2015) (consolidating cases
where plaintiff's termination,the basis for the second case, was the final act in a series of
allegedly discriminatory acts that pi&ff alleged in the first cage

The Court recognizes that theo complaintshereare not identical, singen the instant
case or Southard 1] Plaintiff addsclaims for FMLA interference, FMLA retaliationand
misrepresentationFor purposes of judicial economy, however, sincetthe cases involve the
same partiestemfrom a history of the sam@perativefacts, and involveverlapping discovery,

it makessense fom singlejury to hear all claims asserted by Plaintiff against thar&d Thus,

% The Court notes thain both casesPlaintiff timely demanded a jury trial.



the Court will consolidat&Southard land Southard 1) and he Board’s Motion to Dismiss is
denied as to Plaintiff's Rehabilitation Act retaliation cldim
2. Count Il - FMLA Retaliation

Next, the Board argues that Plaintiff's retaliatory termination clander the FMLA is
implausible ad must be dismissed. Although the FMLAtata itself does not contain an
explicit prohibition against retaliation, the FMLA regulations provide thatglegers cannot use
the taking of FMLA leave as a negative factor in employment actions, such as fpiangptions
or disciplinary actions.” 29 C.F.R. § 825.220(d)o establish grima faciecase ofretaliaion,
Plaintiff must prove that(1) sheengagd in a protected activityi2) the Boardtook adverse
action against hegnd 3) that the adverse action was causally connected to Plaintiff's protected
activity. See Green v. YRC, In@87 F. Supp. 2d 654, 655 (D. Md. 2013).

Here, the parties do not dispute tiRdaintiff engaged in a protected activityaking
FMLA leave—and thathe Board took adverse action against-htrmination. As to the third
element, Plaintiff alleges thaft]'he termination was causally connectedht® Plaintiff's activity
because Vinag Pavic held the fact th&laintiff took FMLA against het. Am. Compl. Y161
Namely Plaintiff refers to Mr. Pavie suggestiornthat Plaintiff was using FMLA to “shield
herself’from her employment obligationshweh, according to Plaintiff, impacted his decision to
include the Superintendent in the rescheduled meeting on December 16,1@01L3.36; see
Def. Mot., Exh. 2 (Hearing Transcript), pp. 36®. Plaintiff also argues that the temporal
proximity betwea the end of her FMLA leavand the Superintendent's recommendatidén

dismissakreates an inference of causation.

* Such consolidéion does not preclude thearties from later seeking summary judgment on Plainsff
Rehabilitation Act retaliation claim, since summary judgnaEgtiments have not been briefed.



Plaintiff's allegationsare sufficient to withstand a motion to dismiss. While the Board
argues that, even in situat®where temporaproximity is presentan inference of retaliation
does not arise if adverse job actions beggaiorethe plaintiff engaged in any protected activity,
Def. Mot. 35-36,this rule only applies where timing is tbaly basis for a retaliation claimSee
Francis v. Booz, Allen & Hamilton, Inc452 F.3d 299, 309 (4th Cir. 2006Here, Plaintiff
focuses mainlhyon Mr. Pavics statement$o establish alleged retaliation. Those statements
addition to the temporal proximity between the meeting held on February 10, @14,
placement oradministrative leave on February 11, 2014, the enBMIEA leave on February
13, 2014, and the Superintendent’s recommendatiatisofissalon April 3, 2014, while far
from conclusively establishing a causal connection eetwPlaintifs FMLA leave and her
termination,collectively at least precludgismissal of PlaintiffSFMLA retaliation claim at this
stage. Accordinglythe Board’s Motionis denied as t@laintiff's FMLA retaliation claim.

3. Counts IV and V - Negligentand Intentional Misrepresentation

Finally, the Board argues th&laintiff's negligent and intentional misrepresentation
claims should be dismissdzecause they fail to allege sufficient facts to support a plausible
claim for relief> The Court agrees.

To state a claim for negligent misrepresentation, Plaintiff must allege that

(2) the defendant, owing a duty of care to the plaintiff, geglily asserted a false

statement; (2) the defendant intended that his statement would be aatelblyupo

the plaintiff; (3) the defendant had knowledge that the plaintiff would probably

rely on the statement, which, if erroneous, would cause loss or irffrihe

plaintiff, justifiably, took action in reliance on the statement; and (5) the plaintiff

sufered damage proximately caused by the defendant’s negligence.

Spaulding v. Wells Fargo Bank, N.A&14 F.3d 769, 781 (4th Cir. 2013) (citations omitted).

To state a claim of intentional laudulent misrepresentation, Plaintifilust allege that:

® The Boardcontendsthat Plaintiff presentghese claims as conditional. ottever Plaintiff’s Amended Complaint
removed this language&seeAm. Compl. 1Y 163, 183.
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(1) the defendant made a false statement of material fact to the plaintiff; (2) its
falsity was either known to the defendant or the representation of fact was made
with reckless indifference as to its truth; (3) the misrepresentation of fact wa
made for thegurpose of defrauding the plaintiff; (4) the plaintiff relied upon the
misrepresentation and had the right to rely on it; and (5) the plaintiff suffered
compensable injury from the misrepresentation.

Carroll Co. v. SherwinA/illiams Co, 848 F. Supp. 2d 557, 566 (D. Md. 2012).

Plaintiff allegesthat the Board negligenthassertedto her the false statementhat
“Plaintiff had FMLA rights.” Am. Compl. 11165-66. Plaintiff claimsthat the Board'led
Plaintiff to believe that she was covered under the RNML never nformed Plaintiff that
Defendantvas immune from the FMLA,and"“never informed Plaintiff that she was not in fact
protected by the FMLA.”Id. 1167-69. In addition, Plaintiff alleges that the Board “purposely
tells its employeethat they have [FMLA] rights knowing that they don’t,” and thiaé Board
“wants employees to believe they have FMLA rights” when it “knollvalang that it's immune
from the FMLA.” Id. 11 183-85. Plaintiff claims thathad she been told the truth about her
rights under the FMLA, she would not have taken leave while on a PIPbecalise Plaintiff
relied on the Board’s false statement, she lost herlphtff 18788.

Plaintiff's allegations are without merifThe statement thdPlaintiff had FMLA righs’
is not made false by the fact that the Board may have Elepenéimdment immunity to certain
claims asserted against it fan FMLA violation. A state employer'sEleventh Amendment
immunity does not take awan employee’sightsunder the FMLA. Rther immunity limits
the potential remedies the employeayseekfor theemployer'sFMLA violation (i.e. injunctive
relief as opposed tmonetary relief), which is separaad distinct from any rights thamployee
may enjoy pursuant to tHeMLA statute See Coleman v. Court of Appealdvid., 132 S. Ct.

1327, 1338, 135@2012). In other words, whether the Board can assert that it has Eleventh

Amendment immunity for @FMLA violation claim brought against does not affect whether
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Plaintiff is “protected by” or “covered under’” the FMLA. Thus, Plaintiff cannot mailtea
claim for negligenbr intentionalmisrepresentatigrsince there was no false statement made to
Plaintiff.

Moreover, as to Plaintiff's intentional misrepresentation claim, specificakyBthard is
correct that Plaintiff failed tostate with particularityhe circumstances constituting fratidFed.
R. Civ. P. 9(b)sseeHarrison v. Westinghouse Savannah River, @@6 F.3d 776, 784 (4th Cir.
1999) (noting that the “circumstances required to be pled with particularity undeOflare
the time place, and contents of the false representations, as well as the identiéy pErson
making the misrepresentati and what he obtained theré&bfcitations omittejl Thus, even if
Plaintiff had sufficiently allegeda “false statementf material fact her claim would still fal.
For these reasons, the Board’s Motisngranted as td°laintiff's negligent and interdgnal
misrepresentation claims.
[I. CROSSMOTIONS FOR SUMMARY JUDGMENT ON COUNT II

The Court incorporates by reference the facts set forth in Section I.LA. Anyoaddi
relevant facts ardiscussed ithe Analysis,infra.

A. Legal Standard

“The court shall grant summaiydgmentif the movant shows that there is no genuine
dispute as to any material fact and the movant is entitlgelgpment as a matter of law.Fed.
R. Civ. P. 56(a). A material fact is one “that might affect the outcome of the suit unde
governing law. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A disput
regarding a material fact genuineif “the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.ld. A party seeking summary judgment bears the burden of

showing that there is no evidence to support the non-moving party’s case, and musbwrdy s
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absence of material factSeeCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). In response,
the non-moving party must show that there is a genuine issue fordrial.

Whenconsideringa motion for summary judgmerthe court'must view the evidence in
the light most favorable to the nonmoving party, and draw all reasonable infererfegor of
the nonmovant.”McLean v. Ray488 F. App’'x 677, 682 (4th Cir. 2012) (citateoand internal
guotation marks omitted). The court’s role is to determine whether thergeisuane issue for
trial, not “to weigh the evidence and determine the truth of the matferderson 477 U.S. at
249. “When faced with crosmotions for summar judgment, the court must review each
motion separately on its own merits to determine whether either of the partinsedgsdgment
as a matter of law.” Rossignol v. Voorhaar316 F.3d 516, 523 (4th Cir. 2003) (internal
guotations marks omitted).

B. Analysis

Both parties move for summary judgment on Plaintiff's claim that the Board irgerfe
with her exercise of her rights under the FMLApecifically, Plaintiff argues that the Board
scheduled meetings that required her attendance when sloeitwas FMLA leave, and failed to
restore heto the position she held before taking FMLA leave. The FMLA makes it unlawful for
an employer to “interfere with, restrain, or deny the exercise of or the atterapércise, any
right providedunder [the FMLA.” 29 U.S.C. § 2615(a)(1). To establish unlawful interference,
Plaintiff must prove that:

(1) she was an eligible employee; (2) her employer was covered by the ¢8tute;

she was entitled to leave under the FMLA; (4) she gave her employer adequate

notice of her intention to take leave; and (5) the employer denied her FMLA

benefits to which she was entitled.

Green,987 F. Supp. 2d at 649ere, the Board does not dispute that Plaintiff meets the first

four elements. In addition, Plaintiff must prove “not only the fact of interferencegldwitthat
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the violation prejudiced her in some wayRanade v. BT Americas, In&81 F. App’x 182, 184
(4th Cir. 2014).
1. Scheduling of Meetings

Plaintiff claimsthat the Board interfered with her exercigener FMLA rights when it
scheduleddisciplinary meetings with Plaintiffwhen she was out on FMLA leave, “thus
interfering with her ability to fully exercise her leavePl. Opp. 8. Plaintiff claimsthat such
scheduling prejudiced her because it caused rescheduling effontsfibetednegatively on her
performance.ld. at 78.

Plaintiff's FMLA leave retroactively began on November 4, 2013, and ended on February
13, 2014. As of November 20, 2013, however, Plaintiffs FMLA request had not been approved
because she had not submitted all the required papengmdDef. Opp, Exhs. 12, 16. Thus,
the meetings that were scheduled on November 7, 2013 for November 11, 2013, and on
November 15, 2013 for December 16, 2013, were not scheduled when Plaintiff was out on
FMLA leave, but rather when the Board was working from the information provided in
Plaintiff's doctor's notes about when Plaintiff could return to worllthough it appears that
Mr. Pavic scheded a meeting for December 16, 2013 a few days after Plaintiff provided a
doctor’s note advising that she could not return to work until seen by a specialisteghirsgm
never actually occurredThere is also no evideachat the cancellation of thosarlier meetings

reflected negatively on the Board’s evaluation of Plaintiff's performance.

® In a note dated November 4, 2013, Plaintiff's doctor advised that Plaimaiffnot return to work until November
11, 2013. Def. Opp., Exh. 4. In a note dated November 10, 2018tifPtadoctor advised that Plaintiff may not
return to work until November 12, 2018d., Exh. 8. In a note dated November 13, 2013, Plaintiff's doctor advised
that Plaintiff may not return to work until seen by a specialit. Exh. 11.
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However, it is unclear whether Mr. Pavic's requirement that Plaintiff meet with the
Superintendent prior to returning to work effectivedguiredPlaintiff to schedule and atteral
meeting while still on FMLA leaveespeciallysince there wasnitial confusion as to when
Plaintiffs FMLA leave ended.SeeDef. Opp., Exh. 22 While Plaintiff initiated the scheduling,
and did not object when Mr. Pavicheduled a meeting for February 10, 2014, she may have
been providedvith a no-win situation—eithercome in for a meeting when she was FMLA
leave, or do not come back to wakall. SeeDef. Opp., Exh. 17 (December 13, 2013 doctor’s
note stating that “[Ms. Southard] has the insight to understand that the meetingaésds
place in the near future and feels, as | do, that she should be able to attend such ailmmeeting
early January 2014”). Thus, there is a genuine dispute as to whether schaddliagending
the February 10, 2014 meeting interfered with Plaintiffs FMLA rights, hoth parties’
summary judgment motiongill be denied orthisissue.

2. Termination and Restoration of Rights

Plaintiff alsoclaims that the Board’s decision to terminate her interfered with her right to
be restored to the position she held before she took FMLA leave. PIl. MotAn employee
who takes FMLA leave has the right “to be restored by the employer to the position of
employment held by the employee whthe leave commenced,” or to “an equivalent position
with equivalent employment benefits, pay, and other terms and conditions of emaptdy 29
U.S.C. 8§ 2614(a)(1)(AfB). This right is not, however, absolute. Rather, “an employer may
deny restoratiorwhen it can show that it would have discharged the employee in any event
regardless of the leaveYashenko v. Harrah’s NC Casino Co., L1426 F.3d 541, 548 (4th Cir.
2006); see 29 C.F.R. 8§ 825.216(a). For example, Yrashenkp the employee’s FMLA

interference claim failed when hesnployer established that, while the employee was on FMLA
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leave, it made an independent business decision to reorganize its finance depahntmsent, t
eliminating the employee’s positiof¥ashenkp446 F.3d at 550.

The Bard argues thabecause Plaintifélid not appeal her termination to the Maryland
Board of Education, she has not exhausted her administrative remedies, and thus sbg may
directly or indirectly, challenge the basis for her terminatibnany event,ite Board contends,
Plaintiff was terminated for legitimate reasons, unrelated to her FMLA le&aeh of these
arguments isddressed in turn.

i. Exhaustion of Administrative Remedies

The Board argues th&{aintiff is estopped from challenging the basis for her termination
in this Courtbecauseshe did not appeal her termination to the Maryland State Board of
Education(“the State Board’)as providedfor by Maryland Education Article §-802(a)(4)
(“The individual may appeal from the decision of the county board to the State Boardf!). D
Opp. 1#18. Moreover, the Board argues, the hearing examiner explicitly found that the
Superintendent’s recommendation for Plaintiff’'s termination was not based onfldMLA
leave requestsSee id. Exh. 1 (Hearing Examiner Reportp. 39 (“I find that Dr. Southard’s
recommendation for dismissal is not based on her medical leave or famity leqwests.
Principal Eilertestified that the recommendation for termination was not at all based on Dr.
Southard’s taking her sick leave.”); p. 41 (“I do not find that Dr. Southard’s request fdy Fami
Medical Leave Act leave was the cause of the Superintendent’'s recommendation of
termination.”). The Board contends thabecause the hearing examiner made this explicit
finding, and the Board adopted the hearing examiner’s report, and Plaintiff did nat dppe
Board’s decision, Plaintiff is bound by the hearing examiner's detetrons. Def. Opp.18.

While the Board concedes that the FMLA itself does not contain an exhaustion mesojré
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argues that, because Plaintiff elected to insert her FMLA claims into the teamihaaring, the
hearing examiner’s findings regardirtgpse claims acquired a preclusive effebef. Reply 11.
The Board’s arguments are unpersuasive.

First, Plaintiff is not challenginghe Board’sbasis forher termination in this lawsuit.
Rather,at issuehereis whetherthe Board interfered with Rl#iff's right to restoration under the
FMLA when it terminated her for, in part, not following through on her PIP, sincee#is®n she
could not follow through on her PIP was because she was on FMLA leave. Plaintiff does not
contest that she did not follow through on her PIP, weitéctively would be challenging the
basis for hetermination. Thus, the Board’s contention that Plaintiff cannot challenge tige basi
for her termination, either directly or indirectly, without first exhausting ddministative
remediesmisses the mark.

Even so, Plaintiff had no obligation éxhaust her administige remediesegarding her
termination before bringing FMLA claims before this Couithe Board relies onArroyo v.
Board of Education of Howard Count81 Md. 646, 851 A.2d 576 (2004), whereire th
Maryland Court of Appeals discussed htive administrative remedies provided for by-802
of the Education Articleare primarybut not exclusiveard thus“a claimant must invoke and
exhaust the administrative medy, and seek judicial review of an adverse administrative
decision, before a court can properly adjudicate the merits of the alternativmlj remedy.”

Id. at 662, 586.The Court of Appealsioted that th&ducation Article implicitly grantprimary
jurisdiction to a county board of education, and thereafter the State Board, “itiogsies
involving controversies and disputes arising underBHacation Article’. Id. at 663, 587;see,

e.g, Bd. of Educfor Dorchester Ctyv. Hubbard 305 Md. 774, 506\.2d 625 (1986)where

" The Court notes that the hearing examiner’s figdimat the Superintendent’s recommendation Rtaintiff's
terminationwas not based on PlaintiffEMLA leave requestgelates more toetaliation, not interference. Because
the Court finds the Board’s exhaustion arguments unpersuasive, tiisspaielevant.
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there were issues involving grievances about teacher certificationsassdsidesexhaustion of
administrative remedies before the State Board was required beforataleijudicial remedy
could be adjudicated in a judicial ton).

However, exhaustion of administrative remedies is not required when the judisal ca
of action—here, FMLA interference-is wholly independent of the statutory scheme that
contains the administrative remedfaere, Maryland Education Article 8Z)2—and does not
rely upon the expede of the administrative ageneyere, the State BoardSee Zappone v.
Liberty Life Ins. Cq.349 Md. 45, 6566, 706 A.2d 1060, 1070 (199&). Arthurv. Ticor Title
Ins. Co. of Fla. 569 F.3d 154, 161 (4th Cir. 2009) (requiring exhaustion of administrative
remedies where plaintiffs’ claim was dependent on the Maryland Insurancea@ddenplicated
the expertise of the Maryland Insurance Commissjoné@thile the State Boards charged with
the “last word on any matteoncerning educational policy or the administration of the system of
public education,Clinton v. Bd. of Educ. of Howard Cty315 Md. 666, 676, 556 A.2d 273[2
(1989), such expertise is nalermaneto Plaintiff's FMLA claim, nor may the StateBoard
“decide finally purely legal questionsBd. of Educ. of Talbot Cty. Heister, 392 Md. 140, 154,
896 A.2d 342, 351 (2006%f. Arthur, 569 F.3d at 161 (“The Commissioner would be in a better
position than a federal court to determine, for example, whatlaentiffs are correctly
interpreting the rate structure that Ticor filed with the Commissioner.”

Thus, Plaintiff was not required t@xhaust her administrative remedies regarding her
termination pursuant to 82802, and thisCourtcan properly adjudate the merits of her FMLA

claims.
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ii. Reasons for Termination

The Boardargues that Plaintiff waterminatedfor legitimate reasons, unrelated to her
FMLA leave; namely, for “misconduct in office, insubordination, incompetence, alfidlwi
neglect of duty.” Def. Opp. 17. The Board stresses that Plaintiff's terminatiobasad on her
actions prior to her taking FMLA leave, dating as far back as September, RDH2.19; Def.
Reply9. For example, in Plaintiff’s first formal teaching observation at Beaver Remdntary
on October 1, 2012, Plaintiff received satisfactory ratings, but was advised ®tlateaceded
improvement. Def. Opp., Exh. 1, 1 1Zhe Board claims thahese concernsontinued and
heightened over the course of the 2@043 school year. Def. Reply 1€eeDef. Opp., Exh. 1,

19 13-34. For example, Plaintiff continuously failed to prepare lesson plans, she mmded fa
meetings, and she failed to complete benchmark assessments of her sinddnts in other
required reports. Id. When Plaintiff returned for the 202914 school year, the previous
concerns raised in the 202P13 school year were still apparent, in particular, Plaintiff's failure
to prepare lesson planSee idf{ 38-40.

Plaintiff argues that, while the Board maintains that all of her performanaesiss
predated her FMLA leave, the school administration still opted to placen a 90day PIP in
October, 2013. PIl. Reply-3. If the Board felt that her performance was so egregious, Plaintiff
argues, the administration would have terminated her, laceg her on a PIPPI. Opp. 12.
Plaintiff contends that the sole reason she could not follow through on her PIP was bleeause s
was on FMLA leave.ld. at 10. Indeed, Plaintiff's PIP began on October 21, 2013, and while
she missed her first deadline armdate she called out sick, she was absent for most of November

onwards, until her eventual termination. Because she was not given a sufficientimppto
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adhere to her PIP, Plaintiff argues, the Board cannot show that it would have tedntieat
regardless of her taking FMLA leavéd. at 12.

While the Board underscores that it was not required to place Plaintiff on a PIRoprior
her termination, in this case it did, and the Superintendent recommended Pldertiffisation,
in part, because Rfdiff failed to follow through on her PIP.SeeDef. Opp., Exh. 25.In
addition, several of the talking points for the initial meeting scheduled with Flakimcipal
Eiler, and Ms. Jones for November 11, 284Rat was eventually held on February 2014
with the Superintendent and Mr. Pavic, among othénsolved Plaintiff's PIP: “1. Plans for
PIP due date of 10/30;” “4. Anecdotal Records due 11/4 as per PIP;” “6. Plans for PIP due 11/6.”
Id., Exh. 5. Mr. Pavic also noted in amail to the Superintendent on November 13, 2013 that
“Melody has not done any work on her Improvement Plan,” yet also tizéédMelodyhas not
been atwork for 8 of the first 9 worldays this month.”1d., Exh. 10. Immediately after the
February 10, 2014 meeting, Plaintiff was placed on administrative leave, and afteeranot
meeting, the Superintendent recommended Plaintiff's termination. Withoutrfdetielopment
of the record, it is not yet clear how much of a role Plaintiff's lack of follow thrargher PIP
conributed to her termination, or whether she would have been discharged regafdlass
factor, and thus regardless ludr taking FMLA leave Thus,a genuine dispute of material fact
exists, and both partiesummary judgmennotions on thisssue willbe denied.
[l . CONCLUSION

For the reasonstatedherein,Plaintiff's Motion for Partial Summaryugigment [ECF No.
8] is DENIED. TheBoard’s Motion to Dismissor, in the Alternative, for Summary Judgment
[ECF No. 28]is DENIED as to Counts I, Il, and Ill, and GRANTED as to Counts IV and he

Court will consolidatéSouthard lwith this case. A separate Order follows.
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Dated: August 20, 2015
/sl

Stephanie A. Gallagher
UnitedStates Magistrate Judge
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