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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
DARREN KEVIN JONES,
Plaintiff,

V. Civil Action No. PX-15-1173

GARY ALLEN et al, *

Defendants.

*kkkkk

MEMORANDUM OPINION

Plaintiff, Kevin Jones, brings this 42S.C. § 1983 action against Prince George’s
County Police Officers Gary Allen, Gregory Pdlyand Joseph Bunce, claiming that he was
unjustifiably shot by Officers Allen and Powellagll as wrongfully arrested and detained.
Pending before this Court is a Motion ffummary Judgement by 2adants Gary Allen,
Joseph Bunce, Gregory Powell (collectively, “Bredants”). ECF No. 40he issues are fully
briefed and the Court now rules pursuant tedldRule 105.6 because no hearing is necessary.
For the reasons stated below, Defendantst joiotion is DENIED IN PART and GRANTED IN
PART.

. BACKGROUND *

On April 5, 2014, Plaintiff Darren Jones (“Plaffi or “Jones”) aske an acquaintance of
his, Carlos Barksdale (“Barksda)eif he could borrow his ditbike. Deposition of Darren Jones,
ECF No. 42-1 at 60. Barksdale oldyand the two agreed to meet at Plaintiff's shop. From the

shop, Barksdale and the Plaihtrove in separate cars ém M&T Bank branch close to

1 Unless otherwise noted, the facts here are consimube light most favorable to the Plaintiff, the
nonmoving party.

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2015cv01173/314382/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2015cv01173/314382/53/
https://dockets.justia.com/

Barksdale’s old residence, then occupied by Baale’s ex-girlfriend, Andra Battle (“Battle”).
Barksdale had left his dirt bike in the Battlgarage. ECF No. 42-1 at 63. The Plaintiff jumped
into Barksdale’s car at the M&T Bank branch and the two proceeded to Battle’s house. On the
way, Barksdale told Plaintiff that the dirt bikeould need gas so they arrived Battle’s home,
retrieved the gas can from the garage, anddditl up the can at a mal gas station. ECF No.

42-1 at 64-66, 68—70.

The two immediately returned to Battle’s heno refuel and retrieve the dirt bike.
Barksdale backed into the driveway at an asgléhat the front of the car was pointed more
towards the right side of the deway if facing the street. Plaifitand Barksdale got out of the
car and walked into the garage. ECF No. 42-40a{78. Barksdale picked up some of his clothes
lying on the floor of the garage and placed thertine trunk of his car. ECF No. 42-1 at 71. At
the same time, Plaintiff finished putting gas in dir¢ bike and tried tstart it, but the battery
was dead. ECF No. 42-1 at 74. He then hearéddlale arguing with a woman in front of the
house who turned out to be Battle. ECF No. 4#-11-75. Plaintiff was still in the garage with
his back facing outside when he heard Barksdale say “come on, Kevin. Let’s go,” indicating it
was time to leave. ECF No. 42-1 at 76.

At this time, Battle called Prince George’s County’s emergency number and reported that
her ex-boyfriend Barksdale was kicking in tjgrage door and his Honda was parked in her
driveway. Deposition of Andrea Battle, ECF NM@-3 at 5; Deposition of Gary Allen, ECF No.
50-1 at 14; Certified Audio Reoding: Public Safety Communidahs Call Initiated by Andrea
Battle (April 5, 2014), ECF No. 40-1 [hereinaft@ublic Safety Recording”]. Officer Gary
Allen (“Allen™) and Officer Gregory Powell (“Pwell”) (collectively, “the Officers”) responded

to Battle’s residence in Allen’s marked polioeiiser. ECF No. 42-1 at 77; ECF No. 50-1 at 14-



15. While the dispatcher toldalOfficers that Barksdale hadsstory of carrying a handgun and
prior assault charges, ECF No. 50-1 at 14, the Cotetord is unclear @s the source of this
information.

At this juncture, the eye-witneascounts of events diverge significanfigcording to
the Plaintiff, when he left the garage, he =di Barksdale was already in the car. ECF No. 42-1
at 77. While walking to the passenger sidéhefHonda, Plaintiff noticed a Prince George’s
County police cruiser, still moving, and “passimgthe driveway” of Battle’s residence and
where Plaintiff was located. ECF No. 42-178t79, 83. The police cruiser came to a stop past
the house, ECF No. 42-1 at 78; ECF No. 50-11atits lights and sirens turned on. ECF No. 50-1
at 13. As Plaintiff approached the passengeraidiee Honda, he sailen exiting the police
cruiser on the passenger sfadath his weapon drawn.” ECRo. 42-1 at 78; ECF No. 50-1
(Allen was a passenger in the police cruisegirf@ff opened the Honda passenger door and as
he was getting in the car, saw Allen at the @ddris police vehicle. ECF No. 42-1 at 78. Powell
stood to the left of Allen, further ay from the Honda. ECF No. 42-3 at 6.

Allen then “pointed his weapon” at the Pitff and said “freeze . . . if you move I'll
shoot.” ECF No. 42-1 at 79. Tl@fficers were attempting to tlen both men because the
officers regardethoth as suspected burglars. TranscripMairyland v. Barksdalel4-0716A,

ECF No. 42-2 at 45 [hereinafter, Barksdale Gmah Trial]; ECF No. 562 at 37; ECF No. 50-1

at 17 (Allen was giving instruains to both Barksdale and Jonesfteeze, stop” and “stop, stay
right there.”). Allen did not know which suspecas Barksdale. ECF No. 50-1 at 19 (“At the
time | didn’t know who it was, but | did see a black male in the driver's seat . . . [and Powell]
was also saying stop. He was basically tellirggritio freeze, don’t move.”). Plaintiff responded

to Allen, “if  move my hand you're going tdneot me.” ECF No. 42-1 at 110. Allen also said



“don’t move the vehicle.” ECF No. 42-1 at 89. Plaintiff initially froze with the passenger door
open, but Barksdale kept telling him to gethe car. ECF No. 42-1 at 80. The Honda started to
drift “not very fast” down the driveway to thigght (ECF No. 42-1 a2, 86); so, the Plaintiff
continuously moved with the Honda so tha hody would not be squeezed between a box or
mailbox “on the side of the street in thass” and the door. EONo. 42-1 at 81.

According to Plaintiff and other witness@&gfendants Allen anBowell began shooting
at the Honda as it drove away from the offecdtCF No. 42-3 at 9; ECF No. 50-1 at 24; ECF
No. 50-2 at 19. The Plaintiff heard a gunshot befergot into the Horad ECF No. 42-1 at 110,
but he did not recall whether he was struck whéewas standing outside of the vehicle. ECF
No. 42-1 at 81-82. Before the shetere fired, the Plaintiff dinot hear the car’s engine
revving. ECF No. 42-1 at 87.

Barksdale testified that he drove to the tigihere the passengedsitires went “through
the grass and over a curb” in his attemptavoid being shot. ECF No. 42-1 at 9@cordECF
No. 42-1 at 95, 104. Plaintiff similgrkecalls that the Honda droae&vay from the Officers, with
shots continuing as the Honddlpd on to Temple Hills Roadha “way away from the police
cruiser.” ECF No. 42-1 at 92, 95-96. Plaintiff notbdt the shots continued from a “police
officer still standing in the stes firing.” ECF No. 42-1 at 96—-9The Plaintiff could not identify
which officer he saw, but according to the Plaintiff, the officer firddadt one shot, shattering
the back window. ECF No. 42-1 at 98.

Powell admitted that he shot at the Hond#hasvehicle was leaving and he was likely
the only officer shooting from behind the carri&aale Criminal Trial, ECF No. 42-2 at 37-38.
Physical evidence also corroborates that sontkeeo$hots were fired while the officers were

directly behind the Honda as it drove away. [iooal Jeremy Webb testified as an expert at



Barksdale’s criminal trial regarding the trajectontlod four bullets that sick the vehicle, noted
that although one bullet enteree ttiriver’s side of the vehicl@arksdale Criminal Trial, ECF
No. 42-2 at 69), at least two otseentered from behind the vehicle. Barksdale Criminal Trial,
ECF No. 42-2 at 60-69. One of the two bulletadt the open trunk and shattered the back
windowpane. The other struck the driver’s sida neent window. Barksdale Criminal Trial, ECF
No. 42-2 at 62, 65, 65B8.

According to the Plaintiff, Barksdale, andt®a, the Honda at atimes drove away from
the officers and never made contact with arceffior any other object. ECF No. 42-1 at 93, 100;
ECF No. 42-3 at 17; Barksdale Criminal Trial, ECF No. 42-2 at 102. In fact, the Plaintiff
testified that neither officer was ever aroune Honda. ECF No. 42-1 400, and that Plaintiff
had jumped in the passenger seat of the Honliler; Avas to the left of the Honda close to the
rear of his cruiser. ECF No. 42at 100. Battle also testified toviag seen the officers in front
of the Honda about five to ten feet away whenghooting occurred and that while Allen fell at
some point, Battle did not see the Honda hit him. ECF No. 42-3 at 21.

Defendant Officers recount treesvents differently. They testified that as the Honda
drove out of the driveway, the vehicle struck Allen, Deposition of Gregory Powell, ECF No. 50-
2 at 17; ECF No. 50-1 at 91. According to Allée, fired after the vehicle hit him “when the
vehicle was directly beside”mi, ECF No. 50-1 at 26, because Allen feared he “could have got
[sic] ran over by the rear of the vehicle.” EQB. 50-1 at 49. At Barksdale’s criminal trial
(Maryland v. Barksdalel4-0716A), Powell also testified tHa¢ was about ten feet away from
the vehicle when he saw the dri\geside front of the vehicle hillen (Barksdale Criminal Trial,

ECF No. 42-2 at 18), prompting him to shootte vehicle. Barksdale Criminal Trial, ECF No.



42-2 at 34see alsBarksdale Criminal Trial, ECF Nd2-2 at 28 (“My reason for firing is
because he [Allen] got hit by the car. Barksdale] used the car as a weapon.”).

Notably, however, Powell now doubles bawkhis own rationale for shooting at the
vehicle. Powell confirmed that he shot at the gkhas he stood directhehind it and as the car
droveaway. ECF No. 50-2 at 20. But Powell testifiedBarksdale’s criminal trial that Allen
possibly being dragged by the car wast‘the reason why | shot.” Barksdale Criminal Trial,
ECF No. 42-2 at 34. Rather, Powell confirmed thatreason why héet at the vehicle was
because it had already hit Alldd. But cf.ECF No. 50-2 at 19 (Pall deposition testimony
where he claimed to have shot at cacduse he believed Allen was being dragged).

The Defendants do not disputathrlaintiff was shot in #leg, left hand, and abdomen,
with one bullet piercing his liver. He also saisted broken ribs. ECF No. 42-1 at 116. Plaintiff
first realized that he had been shot whilenaes still in the car because he was having trouble
breathing. ECF No. 42-1 at 104. Immediately aftenpeihot, Plaintiff told Barksdale to get to
the hospital. ECF No. 42-1 at 104. Barksdalesiadtdrove the Plaintiff to the M&T Bank where
Barksdale fled the scene on foot. ECF No. 42-1 at 104, 109.

Plaintiff, by contrast, could not even wdlkcause of the gunshot wound to his leg. ECF
No. 42-1 at 108. Plaintiff “alrety couldn’t breathe” and “didnknow how much time [he] had”
so he implored a friend to drive him directlythee hospital instead of waiting on an ambulance.
ECF No. 42-1 at 109. The Officers followed tHenda as it departed Battle’s house (Public
Safety Recording, CD 1, Track 4, 3:40, EC&. M0-1). The Officers we advised of the
location of Plaintiff and Barksdale #ite M&T Bank where the two split ufal. Police officers,
knowing that Plaintiff was shot, proceedecdedity to the Southern Maryland Hospital and

radioed ahead, ensuring hospital secutétained Plaintiff upon his arrivdt. There, Plaintiff



arrived at the hospital, andpalice officer went directly tohe Plaintiff’'s operating roontd.
And the Plaintiff was placed under arrest. ECF No. 42-1 at 109.

Defendants Allen and Powell spoke witleithsupervisor, Sergeant Mark Jensen
(“Sergeant Jensen”), shortly afthe incident. Deposition of Mia Jensen, ECF No. 42-6 at 9—
10, 23. Both officers told Sergeant Jensen thenAthad been struck by Barksdale’s vehicle.
ECF No. 42-6 at 9-10. Based on that informat®ergeant Jensen drafted an incident report
stating that Barksdale drove ditly at the officers (ECF No. 42-at 27—31) “in an effort to
assault them” and struck an officer. ECF No.&4& 34—35. Sergeant Jensen testified that he did
not recall whether the officers communicated to that they had been in fear for their life or
whether he just used the istiard “jargon” for officer-involvedghootings. ECF No. 42-6 at 35—
36.

Defendant Sergeant Joseph Bunce (“Buncedgtactive in the Criminal Investigation
Division, Homicide Section, was assigned to stigate the breaking and entering of Battle’'s
garage. Deposition of Joseph Bunce, ECF No. 4248. Bunce spoke only with Powell at the
scene of the incident about how the incidemfolded up until the timéhe shots were fired.”
ECF No. 42-7 at 27-28; 30—3ee alsd&ECF No. 42-7 at 21, 34, 47. Powell told Bunce that
Barksdale “accelerated very quickly towards dffecers,” striking Allen. ECF No. 42-7 at 34.
Powell also told Bunce that both the officersete in fear for their lives” as a result of
Barksdale’s misconduct. ECF No. 42-7 at 35. &ualso spoke to other police officers who had
interviewed Battle. ECF No. 42-7 at 38—41, 44-gbkEStatement of Battle, ECF No. 40-7.

Based upon the information Bunce received from Battle, his own on-scene investigation,
his interview of Defendant Powelind conversations with othefficers who interviewed Battle

(ECF No. 42-7 at 33, 36, 38—39), Bunce submittedgplication for Statement of Charges for



two counts of burglary to be lodged against Pifiickpplication for Statement of Charges, ECF
No. 40-8; ECF No. 42-7 at 48. Bumaccurately noted in the Apgédition that Barksdale was the
driver, and thus implicitly madeear that only Barksdale calibe responsible for allegedly
accelerating towards the officers and striking thiecpamfficer. ECF No. 40-8 at 2. By contrast,
Bunce requested only burglaciiarges against Plaintiff.

The Prince George’s County District Co@mmissioner, however, unilaterally added
first and second degree assault chargasagPlaintiff . ECF No. 42-7 at 48-51, S%mpare
Statement of Charges, ECF No. 424th Application for Statement of Charges, ECF No. 40-8.
Statement of Charges, ECF No. 42-4.When Bugaézed that Jones was also charged with
assaulting the officers, he contied the state’s attorney withdays to urge dismissal of the
additional charges. ECF No. 40-8 at 48-55.1diiely, all charges against Plaintiff weralle
prossed ECF No. 42-8.

Based on the foregoing events, the Plaifitéd his Complaint alleging (1) malicious
prosecution under 42 U.S.C. § 1983 against all iats; (2) excessive force under 42 U.S.C.
§ 1983 against Powell and Allen; (3) battery unidaryland law against Allen and Powell; (4)
wanton negligence under Maryland law againstidad Powell; and (5) malicious prosecution
and excessive force in violation of Arti@d and 26 of the Maryland Declaration of Rights
against all DefendanfsECF No. 1 at 4—7.

Defendants have moved for summarggment on all claims. ECF No. 40.

Il. STANDARD OF REVIEW
A court may enter summary judgment only if there is no genuine issue as to any material

fact and the moving party is entitled to judgment as a matter oBesred. R. Civ. P. 56(a);

2 Article 24 provides substantive dpeocess rights, while Article 26 qtects the right to be free from
unreasonable searches and seizures. Md. Const., Dec. of Rights arts. 24, 26.
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Celotex Corp. v. Catretd77 U.S. 317, 322 (198@mmett v. Johnso®32 F.3d 291, 297 (4th
Cir. 2008). However, summary judgment is inappiaterif any materialact at issue “may
reasonably be resolvedfavor of either party./Anderson v. Liberty Lobby, Ine&t77 U.S. 242,
250 (1986);JKC Holding Co. LLC v. Washington Sports Ventures, BR&4 F.3d 459, 465 (4th
Cir. 2001).

“A party opposing a properly supported tioo for summary judgment ‘may not rest
upon the mere allegations or denials of [his] plegsli’ but rather must & forth specific facts
showing that there is a genuine issue for triduchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (quoting forfRed. R. Civ. P. 56(e)). “A mere scintilla
of proof . . . will not suffice to prevent summary judgmemeters v. Jenney27 F.3d 307, 314
(4th Cir. 2003). “Where the determination ofatlactually happened depends exclusively on an
assessment of the credibility of the respective egises, this assessment is a disputed issue of
fact and, therefore, cannot be resolved on summary judgnSmiis’v. Prince George's Cty.

153 F. Supp. 2d 793, 801 (D. Md. 2001) (quoftagney v. Conerly973 F.2d 321, 324 (4th
Cir.1992));accord Solis153 F. Supp. 2d at 799 (“The court masaw all justifiable inferences
in favor of the nonmoving party, including questiairedibility and of the weight to be
accorded particular evidence.™) (quotiMasson v. New Yorker Magazjrs®1 U.S. 496, 520
(1991) (citations omitted)).

“If the evidence is merely colorable, omst significantly probative, summary judgment
may be grantedLiberty Lobby 477 U.S. at 249-50 (citations omitted). At the same time, the
court must construe the facts presentedénitiht most favorabléo the party opposing the

motion.See Scott v. Harrj$50 U.S. 372, 378 (200 mmett 532 F.3d at 297.



. ANALYSIS

To state a claim under 42 U.S.C. 8§ 1983, rRifiimust establish (1) that he was
“deprived of a right secured by the Constitution or laws of the United States” and (2) that “the
alleged deprivation was committed under color of state |aw. Mfrs. Mut. Ins. Co. v. Sullivan
526 U.S. 40, 49-50 (199%¢cord Andrew v. Clarkb61 F.3d 261, 269 (4th Cir. 2009). No party
disputes the existence of the second elementBedéindants are “state actors” for purposes of 8
1983. Thus, the Court will focus on the alldgkeprivation of Riintiff's rights.

A. Plaintiff's Claims of Excessive Force (Counts Il and V)

Officers Allen and Powell assdttat Plaintiff's § 1983 excesas force claims must be
dismissed because the Plaintiff was not sewiain the meaning othe Fourth Amendment
because Officers Allen and Powell did not intémadhoot Plaintiff. Alternatively, Defendants
maintain that even if Plaintiff was seized, ibefendants’ shooting atehvehicle was objectively
reasonable. Finally even if the officers’ actiamsre unreasonable, thaye qualifiedly immune
because the law was not clearly established fihag into an occupied car to stop a fleeing
person was unreasonable.” ECF No. 40 at 15. Ffiaibyi contrast, contends that he was the
intended target of the Officers’ force and tlee of gunfire was unreasonable because there was
no threat to the Officers’ safety.

1. Seizure

“We have long understood that the Fourtheékmdment’s protection against unreasonable
seizures includes seizure of the pers@alifornia v. Hodari D, 499 U.S. 621, 624 (1991)

(citing Henry v. United State861 U.S. 98, 100 (1959)) (quotation marks omitted). This Court
must first analyze whether the Plaintiff weeized within the meaning of the Fourth

Amendment.

10



Defendants Allen and Powell argue that beeaRlaintiff was an innocent bystander
struck by errant bullets that were meant to 8agksdale, Plaintiff was never seized for Fourth
Amendment purposes. ECF No. 40 at 2, 6-11 (cRagker v. Harford County346 F.2d 278,
281 (4th Cir.1991) (explaining thBrower v. Cty. of Inyo489 U.S. 593 (1989)does not mean .
.. that a seizure occurs justleag as the act of resint itself is intended . . . though it restrains
one not intended to be restrained”)). This Court is not persuaded.

The Fourth Amendment proteatgizens from unreasonable searches and seizures. U.S.
Const. amend. IV. Accordingly, tiaintiff must first establish that he has been seized within
the meaning of the Fourth Amendment by means of excessive $atvaltz v. Braga455 F.3d
470, 480 (4th Cir. 2006 Although not every citizen police eounter constitutes a seizure,
where “there is governmental termination @ddom of movement through means intentionally
applied,” the contact constitutes a seizldeat 481 (quotindgrower, 489 U.S. at 597). Thus,
where sufficient evidence demonstrates thath@)Officers intended to detain Plaintiff and (b)
the Plaintiff was “stopped by the very instrumeityadet in motion or put in place in order to
achieve that result,” Plaintiff lssbeen seized sufficient to tgigr Fourth Amendment protections.
Id. (quotingBrower, 489 U.S. at 599).

Here, Plaintiff has satisfied this burdentsEj the evidence is plain that the Officers
intended to stop Plaintiff. The Officers testifithat Plaintiff was not merely an innocent
bystander but rather a suspected burglar when®tificers were dispatched to investigate.
Barksdale Criminal Trial, ECF No. 42-2 at;45CF No. 50-1 at 17, 19. Further underscoring the
Officers’ intent to stop Plairffiwere their commands to him he was getting into the Honda.
Defendant Allen yelled to him “stop!” andréfeze!” while drawing down his weapon. ECF No.

42-1 at 79; ECF No. 50-1 at 17, B&e alsd&CF No. 50-2 at 37.
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Additionally, both Officers shadt the moving vehicle witthe purpose of stopping it. As
a matter of law, the detentiaf the vehicle renderall persons in the vehicle detaintahited
States v. Soriano-Jarquid92 F.3d 495, 499-500 (4th Cir. 20@7A] passenger in a vehicle
stopped by the police is seizlby the stop within the meanirmd the Fourth Amendment.”)

(citing Brendlin v. California 551 U.S. 249 (2007)); 1 W. Ring8earches & Seizures, Arrests
and Confession§ 11:20 (2d ed. 2016) (“[A] law enfoement officer’s stop of an automobile
results in a seizure of bothetldriver and the passenger”).

That the Officers claimed to have aimed onlyhatdriver does not gate their intent to
stop Plaintiff too. Indeed, the only way the @éis could have stopped Plaintiff as a passenger
in the moving vehicle was to disable the onlysea in control of the car—the driver. Thus, a
reasonable jury could find that Defend@fficers intended tstop Plaintiff.

With respect to the second prong, Plaintif§ lggnerated sufficient evidence that he was
stopped by the very force intended to detain him in the first inst&eeSchultz 455 F.3d at
482 (seizure occurs where pitiff is “a desired targetnd each was in fact stopped or seized by
the bullet intentionally fired bthe officer.”) (quoting favorablyvaughan. v. Cgx343 F.3d
1323, 1329 (11th Cir. 2003)). In this regavughan v. Cols particularly instructive. There,
the plaintiff was a passengerarvehicle fleeing the police. Sufficient evidence demonstrated
that the defendant officers shottlag vehicle as it was getting aw with several bullets striking
the plaintiff passenger and physigadebilitating him. The vehicle only came to a stop when it
encountered a roadblockaughan 343 F.3d at 1326. As in this eéashe defendants argued that
no seizure occurred because defEnts were not shooting at thassenger, and thus plaintiff
could not demonstrate he was seized by “ma#nstionallyapplied.”Vaughan 343 F.3d at

1328. The District Court iaughanagreed and granted summary judgment on this gradnd.
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On appeal, aen bancCourt reversed, noting thath& Supreme Court has cautioned
against a too finely drawn readinf‘means intentionally applied.Td. at 1328-29 (citing and
qguotingBrower, 489 U.S. at 598). The Court reasoned thas not necessary for the means by
which a suspect is seized to conform exactly to the means intended by the officer; otherwise
courts could be compelled to conclude tlte is not seized who has been stopped by the
accidental discharge of a gun with which heswaant only to be bludgeoned, or by a bullet in
the heart that was meant only for the ledd”(quotingBrower, 489 U.S. at 598-99). Because
Vaughan, the passenger, was sirat debilitated by a bullet thatas meant to stop him (by
stopping the driver and thus tlehicle), “he was subjected #oFourth Amendment seizurdd.

The facts here compel the same resultifaiwas a suspect whom Defendant Officers
intended to detain. To effectuate that detamtDefendant Officers shat the fleeing Honda,
with the lion’s share of the bullets hitting Plaintiff. Likaughan the Plaintiff here was
incapacitated from the shots; he was unable to amtkimplored others to get him to the nearest
hospital. Defendant Officers followed the Hondatasft the house, andther officers knowing
that Plaintiff was headed to the hospital, radiakdad to secure Plaiffits detention and arrest.
Public Safety Recording, CD 1, Track 4, 34800, ECF No. 40-1. Théte Officers may have
intended the bullets to hit only the driver idlittfe significance because sufficient evidence
exists for a reasonable jury ¢onclude that the Officerstended to stop Plaintiff, and
intentionally applied fore—shooting at the car—to effectuatattdetention. The Court will thus
turn to the merits of Plaintiff’'s Fourthmendment claim and the Defendants’ qualified

immunity defense.
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2. Qualified Immunity

Having concluded Plaiift was seized, the Court must nmenduct a two-part inquiry to
determine whether summary judgment shouldtaated because the facts in the light most
favorable to the Plaintiff nonetheless supportdeiense of qualified imomity. First, the Court
considers whether the officer’'s conduct violasecbnstitutional rightif so, then secondly
“whether the right asserted was clearly essaleld at the time of the events at isshilfer v.
Prince George’s Cnty., Md475 F.3d 621, 626-27 (4th Cir. 2007) (quotBaucier v. Katz533
U.S. 194, 201-02 (2001)qccord Graham v. GagnoiNo. 15-1521, 2016 WL 4011156, at *4
(4th Cir. July 27, 2016). The “answer to both [ ] diues must be in the affirmative in order for
a plaintiff to defeat a . . . motion for summaudgment on qualified immunity groundgdenry
v. Purnell 501 F.3d 374, 377-78 (4th Cir. 2007) (citiBgtten v. GomeB24 F.3d 288, 293-94
(4th Cir. 2003)) (ellipses in original). Thsbecause qualified immunity “shields government
officials from liability for civil damages, wided that their conducloes not violate clearly
established statutory or constitutional rigiithin the knowledge of a reasonable person.”
Meyers v. Baltimore Cty713 F.3d 723, 731 (4th Cir.2013) (citinigrlow v. Fitzgerald 457
U.S. 800, 818 (1982)see Saucieb33 U.S. at 201Vilson v. Layngb26 U.S. 603, 609 (1999).
Importantly, disputes of material fact ynpreclude a finding by the Court about whether
gualified immunity applies, andstead convert the inquiry intocaestion for the trier of fact.
Alexia Burno-Whalen \&tate of MarylandNo. GJH-15-564, 2016 WL 1259556, at *5 (D. Md.
Mar. 28, 2016])citing Shoemaker v. SmjtiA25 A.2d 549, 561 (Md. 1999)).

As to the first inquiry, the Court concludesitlyenuine issues afaterial fact preclude
summary judgment as to whethl2efendant Officers acted reasbhain firing at the fleeing

vehicle. InTennessee v. Garnet71 U.S. 1 (1985), the Supreme Court made clear that an officer

14



may use deadly force to prevent the escaeflgeing non-violent felony suspect only where
the officer has probable cause to believe the sugosets an immediate tlateof serious harm to
police officers or otherssarner, 471 U.S. at 3see alsdVaterman v. Battqr893 F.3d 471, 478
(4th Cir. 2005) (officer may use deadly force omlyen has “probable cause to believe that . . .
[an] oncoming vehicle posed an immeditteeat of serious physical harm.”).

Objective reasonablenesgh® touchstone of a Fourfmendment excessive force
analysis, namely, whether the officer knewsbould have known that particular seizure
qualified as excessive without regaochis underlying intent or motivatiosee Henry v.

Purnell, 652 F.3d 524, 531 (4th Cir. 2011) (en baM3dlladares v. Corderos552 F.3d 384, 388-
89 (4th Cir. 2009)see also Graham v. Connet90 U.S. 386, 396 (1989). Importantly, where
“force [is] justified at the beginning of an encoant that same force may not be justified “even
seconds later if the jusithtion for the initial foce has been eliminatedVaterman 393 F.3d

471 at 481.

Whether the officer reasonably should hamewn that his conduatiolated plaintiff’s
rights must be based on the information reabbnavailable to himand considering “any
exigencies of time and circumstance that reasonably may have affected the officer’s
perceptions.Pritchett v. Alford 973 F.2d 307, 312 (4th Cir. 1992)tation omitted).

Additionally, inasmuch as “police officers aretef forced to make split-second judgments—in
circumstances that are tense, uncertain, andlyagvolving,” the facts must be evaluated from
the perspective of a reasonable officer angbene, and the use of hindsight must be

avoided.”Waterman 393 F.3d at 476-77 (quotirgraham 490 U.S. at 397) (internal citation

omitted).
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Where “an officer attempts to justify his usiedeadly force against the driver of an
oncoming vehicle by claiming that he was trytogorevent the vehicle from running someone
over, the position of the pers relative to the path of the vehicle is importadtdterman 393
F.3d at 479 (but finding that theaklessness or aggressivenessd provide the officers reason
to believe the driver could turn towaodficers not yet in his direct patfgiting Hernandez v.
Jarman 340 F.3d 617, 620-21, 623-24 (8th Cir. 2008Qraham v. Rasdl 83 F.3d 279, 293-94
(3d Cir.1999)Acosta v. City & ©unty of San Francis¢@3 F.3d 1143, 1146-47 (9th Cir.1996);
Fraire v. City of Arlington957 F.2d 1268, 1274-76 (5th Cir. 1992)).

Viewing the facts in the light most favotalio the Plaintiff Jones and from the
perspective of a reasonable officer, the Courhoairay that Officers A¢n and Powell’s use of
force was objectively reasonable as a matter of Veith regards to the initial shots fired at the
vehicle as it pulled out of the driveway, the e&rnde implicates multiple material disputed facts.
Although the Defendant Officers hatestified that thédonda hit Allen, and was for some of the
time headed in their direction, other withesaed Plaintiff testify tahe contrary. If the
testimony of Plaintiff and other eywitnesses are credited ovee thfficers, a reasonable jury
could find that Allen was never struck by the Honithat when the initial shots were fired Allen
was standing near the trunk o§huolice car; and that the Honddftedd out of the driveway and
away from the officers at all times.

Additionally, a reasonable juigould view Powell’s own words as an admission to firing
as the car drove away out of retribution, andbeatause he feared for his own safety or the
safety of others. Barksdale Criminal TriBICF No. 42-2 at 34 (Allebeing dragged by the car
was ‘not the reason why | [Powellh®t”; and answering “Yes” tthe question “The reason you

shot is because he [Barksdale] hit AllenZcardingly, a reasonabladtfinder could find that
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the moving vehicle never posed agidit of death or serious injuand this factuadispute must
be reserved for triallvalters v. Prince George’s CfyNo. CIV.A. AW-08-711, 2010 WL
2858442, at *9 (D. Md. July 19, 2010) (“If there @gi& genuine questn of material fact
regarding whether the conduct gkelly violative of the righ&actually occurred,’ the factual
dispute must be reserved for trial.”) (quotMgllingham v. Crooke412 F.3d 553, 559 (4th Cir.
2003)); e also Solisl53 F. Supp. 2d at 801 (D. Md. 2001) (“Where the determination of what
actually happened depends exclusively on aesmsnent of the credibility of the respective
witnesses, this assessment disputed issue of fact andetiefore, cannot be resolved on
summary judgment.”) (quotinBainey v. Conerly973 F.2d 321, 324 (4th Cir. 1992)).
Furthermore, during the rapidly evolving sersg®vents, it is undputed that at least
some of the shots were fired as the Hond&eaway from the scene. ECF No. 42-1 at 92, 95—
96; ECF No. 50-1 at 24-27, 49; ECF No. 50-2htDefendant Powell testified that he
continued to shoot at the vele as it was driving away nbecause the cle posed an
ongoing threat, but because it had hit his parthertly before. Barksdale Criminal Trial, ECF
No. 42-2 at 28, 34. Finally neithparty points to any evidenceatithe Honda drove away in a
manner such that it posed a danger to anya@®e €hus, taking the facts in the light most
favorable to the Plaintiff, a reasonable jeould find that Defendar®fficers lacked probable
cause to believe that Barksdale and Plaintifiegosny threat as they drove away from the
officers. Undoubtedly, the Courtlisathe to second guess polidéaers’ split second decisions
made in the line of dutyWaterman393 F.3d at 476. Nonethele&ss constrained to deny
summary judgment where the facts viewed inlitji most favorable t®laintiff demonstrate

the officers’ use of excessiverce to detain Plaintiff.
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The remaining question, then, is whether tfie@rs violation of Plantiff's right to be
free from excessive force in this manner wasudy established, “mearg that ‘a reasonable
official would understand that what leedoing violates theght in question.””Waterman 393
F.3d at 476 (quotin§aucier 533 U.S. at 201). In proving thatlafendant official has violated a
clearly established constitutionadit, mere generalizations abak right allegedly violated are
not enough. A clearly established right is one thasufficiently clearthat every reasonable
official would have understood that whs is doing violates that rightReichle v. Howards
132 S. Ct. 2088, 2093 (2012) (internal quotation markd alteration omitted). In the end, the
lodestar for whether a right wakearly established is whether the law “gave the officials ‘fair
warning’ that their conduct was unconstitution&itipath v. Bd. of Governors Marshall
Univ., 447 F.3d 292, 313 (4th Cir. 2006) (quotidgpe v. Pelzer536 U.S. 730, 741 (2002)).

Cases from the United States Supreme CowetFthurth Circuit, othe highest court of
the state in which the incident took place shdaddtonsulted in deciding whether a right was
clearly established at thiene the incident took plackefemine v. Widemal672 F.3d 292, 299-
300 (4th Cir. 2012). However, the “nonexistenta@ case holding the defendant’s identical
conduct to be unlawful does not prevent deofajualified immunity [because] ‘qualified
immunity was never intended telieve government officials frortne responsibility of applying
familiar legal principles to new situationsWilson v. Kittoe 337 F.3d 392, 403 (4th Cir. 2003)
(quotingTrulock v. Freeh275 F.3d 391, 405 (4th Cir. 200Michael, J. concurring)see also
Hope 536 U.S. at 741) (“[O]fficials can still be ontiae that their conduct violates established
law even in novel factual circumstances.”). A deti@ation that a righis clearly established

may be based on controlling authority in thegdittion in question or on a “consensus of cases
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of persuasive authority such that a reasonatbieer could not have Itieved that his actions
were lawful.”Waterman 393 F.3d at 476 (quotingilson v. Layng526 U.S. at 617).

The defense of qualified immunity coverasenable errors so that officials are not
compelled to always err on the side of caution for fear of being SeedDavis v. Scheret68
U.S. 183, 196 (1984). Animated by the desirevimidinhibiting officialsin their exercise of
discretionary authority, qualifiesidnmunity has been extendedpmtect “all but the plainly
incompetent or those who knowingly violate the laMélley v. Briggs475 U.S. 335, 343
(1986). The concerns behind quadiimmunity are especially significant in the context of law
enforcement, which often requires quick andisige action in the face of unpredictable and
volatile circumstance®owland v. Perry4l F.3d 167, 172 (4th Cir. 1994). Thus, qualified
immunity “protects law enforcement officers frdrad guesses in gray areas and ensures that
they are liable only for &imsgressing bright linesTrulock v. Freeh275 F.3d 391, 399 (4th Cir.
2001) (quotation omitted).

Here, the law is clearly established tlsta minimum, after the vehicle passed the
officers and no one was in danger, any furtherssbohstituted excessiferce in violation of
Plaintiff's Fourth Amendment rights. Waterman v. Battqr893 F.3d 471 (4th Cir. 2005),
decided over a decade ago, the Fourth Circuit resolved unquestionably that any officer may not
legally employ deadly force in response to adhad serious harm moments after he should have
known that the threat had been eliminated. Speadly, the Fourth Circuit held that continued
firing of shots at a fleeing Wécle while it was moving away from the officers and no longer
posed a threat constitutes excessive foMaterman 393 F.3d at 481-82 ((citirgbraham v.
Rasq 183 F.3d 279, 294 (3d Cir. 199®ickerson v. McClellan101 F.3d 1151, 1162 n.9 (6th

Cir. 1996); ancEllis v. Wynalda999 F.2d 243, 247 (7th Cir. 19933xcord Brockington v.
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Boykins 637 F.3d 503, 508 (4th Cir. 2011) (applyM@gtermarto find the continued use of

lethal force unjustified where the unarmed st$fhad been subdued by initial gunshots and was
immobilized). As suchwatermans “controlling authority in th jurisdiction in question,” such
that “a reasonable officer could noteabelieved his aains were lawful.1d. at 476 (quoting
Wilson v. Layne526 U.S. at 617).

With regard to the initial shots fired, and wheewed most favorably to the Plaintiff, a
reasonable fact finder could determine at trial thatOfficers’ initial shots constituted excessive
force. If Plaintiff, Barksdale and Battle avelieved, the Officers were never near the Honda,
Barksdale never drove the Honda in Defendatitgction, and Allen was not hit by the vehicle
or was placed at any risk of dangéf. Waterman393 F.3d at 480 (defendant officers entitled to
qualified immunity where a vetle was accelerating in the aféirs’ general direction and,
according to the best information available to thdra suspect had used his vehicle as a weapon
against another officer just minutes before). Further u@dener, the Supreme Court held that
an officer’s use of deadly force is warrantady where fleeing suspects pose a risk of death or
serious bodily injury to them or others. Thtis use of such force here, where Barksdale and
Battle’s testimony is credited over the Defendargsders the defense of qualified immunity
unavailable to Allen and PoweHlenry v. Purnell 652 F.3d at 532 (“Whelthe suspect poses no
immediate threat to the officer and no thrgadthers, the harm resulting from failing to
apprehend him does not justify the u$eleadly force to do so0.”) (quotingennessee v. Garner
471 U.S. 1, 11 (1985)Brockington 637 F.3d at 5085ray-Hopkins v. Prince George’s Cty.
Maryland, 309 F.3d 224, 231 (4th Cir. 2002)em v. Corbea284 F.3d 543, 554 (4th Cir.

2002) (collecting cases3ee also Henry v. Purneb52 F.3d at 531 (deputy sheriff who shot

fleeing suspected misdemeanant with gun, ratteer taser, was not entitled to qualified
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immunity). Cf. Cooper v. Sheehai35 F.3d 153, 159 (4th Cir. 2013)T]he mere possession of
a deadly weapon by a suspect is not enough to perenitse of deadly force . . . Instead, deadly
force may only be used by a police officer whessed on a reasonable assessment, the officer or
another person threatenedvith the weapon.”) (citation omittedyyaterman 393 F.3d at 482
(qualified immunity unavailable for second s¢ gunshots where the vehicle passed police
officers and reasonable factfinder couldfithe threat of grave danger ended).

B. Malicious Prosecution (Counts | and V)

Plaintiff also raises malicious proseauticlaims under 42 U.S.C. § 1983, and Articles 24
and 26 of Maryland Declaration &ights against all Defendantsthreir official and individual
capacities. Specifically, the Plaiffitclaims that the “Defendants lacked probable cause to charge
Plaintiff with various degrees of Assaulids” ECF No. 1 at 4. The Defendants move for
summary judgment as to both of Plaintiff's madies prosecution claimsrguing that they had
not supplied any information theaused Plaintiff to be chargedth assault, and instead the
commissioner’s independent decision to level assault charges on Jones constituted an
independent intervening act. Irethlternative, the Defendants assert that qualified immunity and
government immunity applies to eaclspective malicious prosecution claim.

A “malicious prosecution claim under § 1983yroperly understood as a Fourth
Amendment claim for unreasonable seizure whichriporates certain@nents of the common
law tort.” Evans v. Chalmer§03 F.3d 636, 647 (4th Cir. 2012) (citations omitted). To establish
the tort of malicious prosecutioa,plaintiff must show that theefendant caused a seizure of the
plaintiff pursuant to legal process unsuppotiggrobable cause, and criminal proceedings
terminated in plaintiff's favorBretemps v. Town of Brentwood, Ma.F. Supp. 3d 571, 581 (D.

Md. 2014) (quotinddurham v. Horner690 F.3d 183, 188 (4th Cir. 2012)). Probable cause exists
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where “the facts and circumstaes within the [the officer's] knowledge and of which they had
reasonably trustworthy informatiavere sufficient to warrant aydent man in believing that the
[suspect] had committed or was committing an offengdaited States v. McCraw20 F.2d

224, 227 (4th Cir. 1990) (quotirigeck v. Ohip379 U.S. 89, 91 (1964)).

The Defendants have not contested that taafff was seized pursuant to legal process
or that the criminal proceedings terminated mfavor. Thus, this Couvtill turn to the element
of causation with regards the assault charges.

Successful constitutional tort claims “require a demonstration of both but-for and
proximate causationEvans 703 F.3d at 647 (citations omitted). As with common law torts,
the “subsequent acts of independent decision-makeysrosecutors, grand juries, and judges)
may constitute intervening superseding causastiteak the causal chain between a defendant-
officer's misconduct and a plaiff's unlawful seizure.ld. While intervening acts of other
participants in the criminal justice system, sashan exercise of @secutorial discretion,
generally insulate a police officer from liabilitgolice officers may remain the cause of the
unreasonable seizure “when they have lied tmigted the prosecutofailed to disclose
exculpatory evidence to thegsecutor, or unduly pressuréte prosecutor to seek the
indictment.”ld. at 647-48 (citations omittedyjassey v. Ojanijt759 F.3d 343, 357 (4th Cir.
2014).

“False statements alone do not, howewan,afoul of the Fourth AmendmeniMassey
759 F.3d at 357. To contravene the Constitution, fatee statements or omissions must be
‘material,’ that is, ‘necessary the finding of probable causeMiller, 475 F.3d at 628

(alteration omitted) (quotingranks v. Delawarg438 U.S. 154, 156 (1978)).
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Defendants maintain that they escape liability for the alleged illegal seizures because they
did notcausethe criminal proceedings against the RiffinPlaintiff, on the other hand, contends
that the “information provided by Allen and PowtellJensen and Buncepresented the singular
basis for the charges ultimately brought agditaintiff.” ECF No. 42 at 14. The Court agrees
with Defendants.

The Application for a Statemeaf Charges, incorporatirigowell and Allen’s version of
events, clearly identifies Basklale and not the Plaintiff #se driver of the vehicl2Even if
Powell and Allen misled the prosecution, they stidonly with regards to the driver Barksdale
and his alleged assault of the officers. NeitheghefDefendants ever ajje that Plaintiff Jones
assaulted the officers. Thus their statementgwet material to a finding of probable cause
regarding JonesSee Humbert v. O’MalleWNo. CIV. WDQ-11-0440, 2014 WL 1266673, at *11
(D. Md. Mar. 25, 2014) (dismissing claims agaitgb officers when plaintiff failed to show
they “participated in any violation of higgstitutional rights relateto the probable cause
determination”)accord Massey759 F.3d at 357 (finding the ajjed fabricated statements of
the officers were not necessaoya finding of probable cause).

Rather, the undisputed facts demonsttiaéé Commissioner unilaterally added the
assault charges against the PlainBi#e Evans/03 F.3d at 648 (citingand v. Gary 838 F.2d
1420, 1428 (5th Cir. 1988) (“An independent intediary breaks the chain of causation unless it
can be shown that the deliberations of thatrmesliary were in someay tainted by the actions

of the defendant.”)). What is more, no evidensaggests that the Commissioner was influenced

® Plaintiff does not directly allege and it is uncledrether Bunce or the staseattorney used Jensen’s
Incident Report to draft the narrative in the Appgiica for Statement of Charges or the Statement of
Charges)SeeECF No. 42 at 8, 13-14; ECF No. 42-7 at 58. Regardless, Plaintiff also confusingly
undercuts his own rationale regarding causation as to Defendant Powell and Allen’s roles in crafting the
incident report, highlighting that “[w]hile Jensen tdstifthat he spoke to both officers after the incident
there is no official report or writing documanmgi this conversation.” ECF No. 42 at 8 n.1.
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at all by Defendants or anyone acting at theinest. To the coning once Bunce saw the
Statement of Charges issued by the Commissitieeuyged the state’s attorney to drop the
assault charges against Jonescakdingly, even if the Defendant®citations of events were
false, the falsities are not the proximate caafdbe additional ass#icharges brought against
the Plaintiff. Thus, taking the facts in the lighost favorable to the non-moving party, Plaintiff
cannot sustain a claim afalicious prosecution.

Articles 24 and 26 of the Marylandeblaration of Rights “are read pari materialwith
the Fourteenth and Fourth AmendmentghtoUnited States Constitution, respectively/arren
v. Montgomery CtyNo. CIV. PJM 09-2510, 2012 WL 37%65, at *5 (D. Md. Aug. 30, 2012)
(citing Davis v. DiPing 121 Md. App. 28, 708 A.2d 357, 367 (Md. Ct. Spec. App. 1998)). Thus,
the Court’s findings with respect to the § 1983iamaus prosecution claimill also apply to
the claims under Articles 24 and 26 of theriand Declaration of Rights. Because both
malicious prosecution claims cannot be sustaitiesl,Court need na@ddress the issue of
gualified and governmental immunity.

C. State Law Tort Claims (Counts Il and 1V)

Lastly, this Court turns to Defendant’s asseriof official immunityas to the state-law
claims of battery and wanton negligence. The Maryland Code, Gisd&roc. § 5-507(a)(1)
(2014) provides that a municipafficial, “while acting in adiscretionary capacity, without
malice, and within the scope of the officiadmployment or authorityis immune from civil
liability that arisefrom those actions.

Here, the Plaintiff's version of events, aa&lcorroborated by physical evidence, reflects
the Defendants firing into the back of the \aias it was driving away from the officers.

Indeed, Powell unequivocally testified that whenfired, he was “directly behind the car,” and
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shot at through the back window as it was legthe scene. ECF No. 50-2 at 21, 23. Further, if
Powell’s testimony is believed that he fired a tlehicle in Because a reasonable jury may find
that Officers Allen and Powell acted malicibuer with wanton negligence—they are not
entitled to public official immunityTown of Port Deposit v. Petetit13 Md. App. 401, 414, 688
A.2d 54, 61 (1997)Cooper v. Rodriguez43 Md. 680, 708—-09 (2015) (“Whether or not gross
negligence exists necessarily dege on the facts and circumstangesach case, and is usually
a question for the jury and is a question of tanly when reasonable people could not differ as
to the rational conclusioto be reached.”) (quotingomanesk v. Ros248 Md. 420, 423 (1968)
(citations omitted)). The reasoning that led thaurt to deny qualified immunity as to Plaintiff's
8 1983 claim of excessive force lead this Coudeay official immunity as to the state law
claims.
[ll.  CONCLUSION

In sum, the evidence pointing to materiadplited facts regardirte reasonableness of
Officers Allen and Powell’s actions preclude sumynjadgment as to atilaims of excessive
force, battery and wanton negligence. However fétts even when viewed most favorably to
Plaintiff, demonstrate that Dafdants are not liable for maliciopsosecution because they did
not causethe criminal proceedings against the Pl#finDefendants’ joint motion, therefore is

denied in part and granted inrpaA separate order will follow.

9/15/2016 IS/
Date Raula Xinis
UnitedState<District Judge
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