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MEMORANDUM OPINION

Defendants Mahboob Ashraf, Nancy Bealer dasbn Clem filed a Motion to Dismiss or
for Summary Judgment (ECF No. 17) which wasrlancorporated by refence into Defendant
Diana Baker's Motion to Dismiss or for Surarg Judgment (ECF No. 29). Plaintiff opposes
both motions (ECF Nos. 27 and 31). Defendadtsteonally move to seal medical records filed
as an exhibit (ECF No. 18). The Motion to Ssladll be granted in paand the Clerk will be
directed to restrict access to the parties is ttase. Also pending Plaintiff's Motion for
Service of Complaint (ECF No. 26) seeking sax\of the amended complaint on Defendants Lt.
Murphy and Kathleen Green. The motion shiad granted in the separate Order that
accompanies this Memorandum Opinion. No hearing is currently reqse&eldocal Rule 105.6
(D. Md. 2016)). For the reasostated below, Defendants’ Motis to Dismiss or for Summary

Judgment, construed as Motions 8armmary Judgment, shall be denied.
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Background

The original complaint wasléd in the Circuit Court fo6omerset County, Maryland and
Defendant Nancy Bealer removed the case tocthust. Plaintiff Michael Romero (“Romero”)
is a prisoner who is currently confined atskan Correctional Institution (ECI), a Maryland
Division of Correction facility. In the original complaint, Rome stated that on April 16, 2014,
he was transferred from Maryland Correctiohatitution Jessup (“MCIJ to ECI and upon
arriving advised the medical staff that a setdat agreement requires his assignment to a
bottom bunk. ECF No. 2 at p. 1, citiRpmero v. Barnett et alCivil No. DKC-09-2371 (D.
Md.) see alsoECF No. 2-1 (Settlement AgreementRomero characterized the settlement
agreement as a “Federal Court Order” and furdieges that he advidehat he has had two
right knee operations recently. ECF No. 2 at}. 1.

Romero was advised by security stafatthmedical staff isresponsible for making
medical housing assignments. Despite bdmfigrmed about his need for a bottom bunk
assignment, Romero claims the intake nurse (“RN Ellen”) refused to look at the order and
refused to read any documents Rometenapted to present to her for revie®eeECF No. 2-2
at p. 1 (permanent medical assignment to botboink due to right knee damage dated January
13, 2012). Rather, Ellen advised tliRaimero would have to be seen by a provider to receive an
assignment for a bottom bunk because she did notthaeuthority to do so. ECF No. 2 at p. 2.

When Romero arrived to the Housing Uriie was assigned to a top bunk. Romero
informed security staff that he could not &&signed to a top bunk due to medical reasons. He
states that he was then threatened that iflidenot use the top bunk he would be issued an

infraction and put into disciplinary segreigat for refusing housing. ECF No. 2 at p. 2.

! Plaintiff filed an Amended Complaint on January 6, 2016, ECF No. 16. There do not appear to be any
material changes in the allegations against the medical defendants whose motions refer exclusively to the original
complaint.



Romero wrote letters to Defendants JasanCand Nancy Bealer expressing his urgent
need to see the provider #wt he could be assigned to a bottom bunk and submitted sick call
slips seeking an appointment waltprovider. Romero claimsahDefendants took no corrective
action upon receipt of histters and sick dbslips. ECF No. 2 at p. 2.

Romero explains that his cell had a plastiaicin it to assist irreaching the top bunk
and that the floor of the cell eement. He states that on May 12, 2014 he was attempting to lift
himself to the top bunk when the bed moved asdidft shoulder buckledIn order to prevent
his shoulder from dislocating, he had tolhet body drop. When hedliso, Romero landed on
the plastic chair which slid out from underrfedim and caused him to twist his right knee,
tearing the repaired ligament irshinee. Romero states thathaal just received a medical pass
to see a provider, so he did maill security for emergency atitgon because he knew they would
be there soon to escort him to be seen for the medical pass. ECF No. 2 at p. 2.

Romero states that he limped intee tmedical unit and was seen by Defendant Dr.
Ashraf. He claims that Ashraf ordered a canadsist him with walkig, but refused to order a
bottom bunk assignment because it was not neces&uownero claims that Ashraf told him to
tell the chronic care nurse to issue him a camkthat Ashraf would gn the order. Romero
followed the directive, but claims that when he told the nurse, who he now identifies as Diana
Baker 6eeECF No. 16 at p. 5), she jumped upméegan yelling, “you’re not getting a cane”
and “you’re not giving that man a cane.” Romelams that Baker walkeito the office where
Ashraf was located and began yelling that Asktaduld not be giving Romero a cane. Romero
states that this was when Ashraf rescindedoiftler to issue a cane. ECF No. 2 at p. 2.

Romero claims that Baker refused to pdaviher name and that correctional officers

ordered him to leave the area. Romero protemteldexplained that he had not yet completed his



chronic care visit, but the officers simply statgayu’re done.” Romero states that he was then
forced out of medical with a to ligament on which he could barevalk, without medical care

or accommodation of a cane or bottom bunk assighmienan attempt to remedy the situation,
Romero wrote an emergency grievance, butdat was not processed as an emergency. ECF
No. 2 at pp. 2 - 3.

One week later, on May 19, 2014, Romerswammoned to sick call by RN Richbark
regarding his grievance. Romero states i advised that if he would “sign off” on the
grievance he would receive a cane and treatmemiganjured knee. Romero states that he was
placed on bed-rest for 30 days that day because of the May 12, 2014 injury. ECF No. 2 at p. 3.

In his amended complaint, Romero allegesstimae claims asserted in the complaint, but
adds that he also contacted Defendant Wardehléen Green about the failure to assign him to
a bottom bunk despite the existing settlement agreement, but Green also took no corrective
action. ECF No. 16 at p. 5.

He further adds that following his fall dvlay 12, 2014, he was forced to walk to receive
his meals and obtain medicatiokl. at p. 6.

Romero alleges that Defendant Lt. Murpligs ordered to assign him to a bottom bunk
by Chief of Security Maycock on May 19, 2014Romero claims that Murphy could have
assigned him to a bottom bunk prior toewing this order, but refusedd.

Romero states that he had earlier hag@nd surgery on the AGn his right knee on
May 5, 2013, and that following @l surgery he was walking normally and was able to stop
using the cane he had been using for almost theaes\prior to the surgery. He claims that, as a

result of the May 12, 2014 fall,eéHigaments were torn agaiid.



Romero maintains that Defendants Clerealgr, Ashraf, Baker, Wexford Medical Co.,
Murphy and Green violated his Eighth Amendmeght to remain free from cruel and unusual
punishment by violating the settlement egmnent and denying him emergency medical
treatment. He asserts that Murphy and Greiletated the Eighth Amendment when he was
forced to use a bunk that was not bolted to the wall for stability and failing to provide a ladder to
access the top bunk rather than a plastic chairhiécdescribes as “like stepping on ice.” ECF
16 at p. 6.

Romero also raises a Fourteenth Amendnotsim against all Defendants stating that
failure to honor the settlement agreement, degnymergency medical treatment, and failing to
provide a stable bunk with a safe way to acdessnstitutes a denial of due proce$s. at p. 7.

As relief Romero seeks unspecified monetary damagdest p. 4.

Defendants provide medical records essaiohg that Romero received arthroscopic
surgery on May 30, 2013 at Bore&urs Hospital (“BSH”) for padl ACL and meniscal tears
related to a then recent re-injury to the right kheECF No. 18 at Ex. 1, pp. 87 — 88. The
surgery was performed by Dr. Ashok Krishnaswawho noted that Romero tolerated the
procedure well and left the opérey room in good conditionld.

On April 11, 2014, Romero returned to BSH for a follow-up appointment with Dr.
Krishnaswamy. At that time it was noted tkeee was slightly tender, but that Romero
demonstrated a full range of motion. EGB. 18 at Ex. 1, pp. 89 95. Dr. Krishnaswamy

recommended Romero wear a patellar stabdilbrace and noted Romero could sleep with a

2 Defendants report the originaljiny occurred in 1992 and required arthroscopic surgery for the repair.

ECF No. 17-2 at p. 2.
¥ Romero disputes being seen by Dr. Krishnaswamy on April 11, 2014, and claims that Dr. Clem prevented

him from being sent to BSH for evaluation because it ddwdve confirmed he sustaid an injury on May 12,

2014. ECF No. 27-1 atpp. 2-3.



pillow between his legs while sleeping. He et recommended that Romero return in three
months for another follow-ufut did not recommend assignment to a bottom bunk or the use of
a cane.ld.

On April 21, 2014, when Romero was transfetie&CI, Defendants claim that he raised
no medical concerns, that his medical recormt$ @urrent medications were reviewed, and that
he was due for a follow-up appointment at BSH in July, 2014. ECF No. 18 at Ex. 1, p. 1. At that
time, Romero was prescribed Etodolac, Rdime, Ultram, Neurontin, and Naphcon-Ad. Dr.
Ashraf was informed of Romero’s prescripticsrsd the plan was for Dr. Clem to review the
prescriptions on April 22, 2014d.

On April 24, 2014, Romero submitted a sl slip requesting t@ee a physician to
modify his medications. ECF No. 18 at Ex.p1,144. Defendants allege that Romero did not
show up for his medical appointment two days latdr.at p. 2.

On April 28, 2014, Romero was seen by Rtige’'s Assistant (P.A.”) Terri Davis
regarding his medicatic. ECF No. 18 at Ex. 1, pp. 3 -4. Davis noted that the x-rays of
Romero’s right knee did not shgaint space narrowingr osteophytes. Davfsrther noted that
Dr. Krishnaswamy had recommended Naprosyn agQawice per day initially, but Ultram was
later added when Romero complained of continued p#in. Neurontin had been added on
December 3, 2013, after Romero complained of k. The dosage of Neurontin had been
increased over a few months dtee Romero’s continued complaints of back pain, however,
Davis noted there was no objective indicatioattRomero was experiencing back paild.
Davis also noted that Rometwad reported on February 21, 2014at he could not take
Naprosyn or Motrin, but that Romero is neittadlergic to those nuications, nor could he

provide a reason why he couldt take those medication&d. Based on this information, Davis



continued Romero’s current prescriptions @re month until he could be re-evaluated by a
physician.Id. In addition, Davis ordered an x-ray for Romero’s lumbar splie.

On May 5, 2014, Dr. Yonas Sisay issued a aufiront order for Romero because he had
received a copy of the settlement agreenbettveen Romero and the State dated May 3, 2012,
which required such an order. ECF No. 1&xat1, p. 8. The relevapbortion of the agreement
states:

In consideration of the redses set forth in this Agreement, that State . . .

[e]nsure that any and all medical waiig currently in place, including the

handcuff-in-front order requiring alprison personnel tacuff Michael R.

Romero in the front of his person apposed to behind his back, be carried

forward and fully implemented at anyroectional facilitythat houses Michael

R. Romero.
ECF No. 2-1 at pp. 1 -2. The agreememanates from Civil Action DKC-09-2371 and
concerned Romero’s allegation against thoeerectional officers who forcibly handcuffed
Romero behind his back despite the existenca 6€uff-in-front” order. As a result of the
disregard for the medical order, Romero’s left shoulder became disloc&ee. Romero v.
Barnett, et al. Civil Action DKC-09-2371 (D. Md.) at ECF No. 1. At the time Romero entered
into the settlement agreement, a medical oedésted requiring his permanent assignment to a
bottom bunkSeeECF No. 2-2 at p. 1. Defendants correctbte that none of them were parties
to the agreement, nor was it signed by anyratmedical provider. ECF No. 17-2 at p. 4, n. 3.

Romero was also seen by RegisteredsNEllen Moyer on May 5, 2014, to address his
complaints of chronic pain. ECF No. 18 Bk. 1, pp. 9 — 10. Rwvero expressed his
dissatisfaction with the fact that his medicatichad been decreased and requested a medical
pillow, a stability pillow, and an order for bottom-bunk status. Moyer noted that Romero was

very aggressive about havingefe issues addressed and emailed the chronic care nurse to

determine when Romero’s issues could be addredded.



On May 12, 2014, Romero was seen for a chronic care appointment; nothing is
mentioned in the record of that date regagdRomero’s fall. ECF No. 18 at Ex. 1, p. 12. Dr.
Ashraf renewed Romero’s pammedications but noted Romeronted a bottom bunk and a cane.
Id. Ashraf notes that neitherowld be ordered as Romero did mated either. Ashraf further
noted that Romero walked withlimping gait due to his recestirgery and that Romero’s foot
was mildly swollen and painful during flexion and extensituh.

In a sick call slip dated May 16, 2014, Romeeports that it is his second request and
that he fell trying to climb into his bunk. EQ¥o. 18 at Ex. 1, p. 73. Heported that he had
twisted his shoulder and fetkinjuring his right kneeld.

On May 19, 2014, Romero was seen by MelRgdbark, R.N. regarding his complaint
about falling. ECF No. 18 at Ex. 1, pp. 20 — Romero requested cuffi-front status, a knee
brace, bottom-bunk status, a cane, antdaee his pain medications reneweld. In addition,
Romero asked about his follow-up appointmenB&H. Richbark spoke with a provider about
Romero’s injury and his request for a cane and advised to treat Romero’s injury as a new
injury so that a cane could be temporarily provided with restrictitchs.After being advised of
the restrictions on the cane, Romaigned for and received a cankl. Dr. Ashraf issued an
order for Romero to be placed on bedrest with feed-in status for thirty dayAshraf extended
Romero’s bedrest order for anothieirty days on June 19, 2014d. at p. 26.

On June 2, 2014, Defendant Ngrigealer sent a teer to Romero regarding his requests
for medical assignments. ECF No. 18 at Ex. 123. In the letter, Bealer stated that she
reviewed Dr. Krishnaswamy’s recommendations aed thid not include a knee brace or pillow.
She recognized that Dr. Krishnaswamy’s recandation that Romero receive Neurontin and

Ultram was being observed, but that the reo@endation for Naproxen wanot because Romero



claimed he could not take itld. Bealer further advised that the medication substituted for
Naproxen, Etodolac, is contraindied for long term use in patients like Romero who have
Hepatitis C ("HCV”) and also noted that it is an NSAID like Naproxkh.

On June 22, 2014, Romero was seen by Richfearkis complaints of right knee pain.
ECF No. 18 at Ex. 1, pp. 27 — 28. Romero agaquested bottom-bunk status, a knee stabilizer,
and a pillow and informed Richbark that BsaWould “pay” for not giving him a pillow and
knee braceld.

On June 27, 2014, Romero’s right kneesvexamined by Dr. Dolph Druckman, who
noted that Romero reported worsening pain in his knee since a fall from a top bunk on May 12,
2014. ECF No. 18 at Ex. 1, pp. 286 At that time Romero refded that his knee felt unstable
when weight bearing and said that the cane he had been issued was hdlpfDituckman’s
examination noted tenderness around thetrigmee and ligaments, but no evidence of
inflammation or bursitis was observed. Druckmacommended a stabilizing knee brace, added
glucosamine chondroitin to Romero’s medication, and issued a medical order for bottom bunk
assignment for one yeaild. No clinical signs of instabilityn Romero’s knee were noted by
Druckman. Id.

On July 24, 2014, Ashraf noted that Romero had been seen in the BSH Orthopedics
Department where an MRI was performdd. at p. 32. The MRI showealtear of the meniscus
with “possible chronic tear of ¢éhanterior cruciate ligament.1d. He noted that Romero was
taking Tramadol (50 mg. twice per day) and Netiro(600 mg. twice per daypr pain control.
Id. Ashraf further notes that the doctor whavdaomero at BSH told him to return in three

months and made a request for that consultatidn.



On October 21, 2014, Romero returned tdHB8r an orthopedic consultation with Dr.
Krishnaswamy. ECF No. 18 akE1, pp. 96 — 99. Romero reportedreased pain in his right
knee following a fall when he was attenmgfito get into thedp bunk in his cell.ld. Although
Dr. Krishnaswamy had recommended Romero weggtd knee brace, he danot been fitted for
one as of that dateld. Romero’s right knee was observad tender with an increase in
tenderness upon flexing and extending. Dr. ireswamy diagnosed Romoewith right knee
arthritis with internal derangement relatéal his fall and recommended a repeat MRI to
determine if the meniscus was torid. In addition, Dr. Krishnaswamy recommended that
Romero be assigned to a bottom bunk, contitakéng Tramadol, and be fitted with a knee
stabilizer. ld. Romero was to return after the MRI was completed.

On October 30, 2014, Romero was seen by@em for a follow-up visit. Dr. Clem
ordered the repeat MRI recommended by Disliraswamy. ECF No. 18 at Ex. 1, p. 42. In
addition, Dr. Clem prescribed Tramadol f&omero because he had been taken off the
medication by Dr. Oyteza in September and Kyishnaswamy recommended prescribing it for
Romero’s pain.See idat pp. 39- 40. The knee brace mooended for Romero was not ordered
because the type of brace was not specifiddat p. 42.

Romero received the repeat MRI at PeniasRegional Medical Gaer on November 5,
2014. ECF No. 18 at Ex.1, pp. 119 — 20. The MRI ataa osteoarthritichanges with small
osteophyte formation and a tear in the medial menisks.The ACL could nbbe seen on the
images and was presumed to be tdch.

On November 10, 2014, Romero was fitted for and received a knee stahitizat. p.
45. Two days later Romero was seen by Dr. Oyteza and the brace was examined based on

Romero’s complaint that it was too tightd. at pp. 47 — 48. Dr. Oyteza determined that the

10



brace fit appropriatelyral noted that the November 5, 2014 MiRages would be reviewed by
an orthopedist who would determine the treatment pién.

On December 19, 2014, Dr. Clem put in a request for Romero to return to BSH for
evaluation and renewed his prescription for Trdahdor thirty days. ECF No. 18 at Ex. 1, p.

51. The request was approved on January 8, 2015, and Romero returned to BSH on January 20,
2015. Id. at pp. 52 and 100 — 101.

Romero was examined by Dr. Krishnaswamy who determined that he would benefit from
another arthroscopic surgeryld. at pp. 100- 101. He further advised that Romero should
continue taking Tramadol for paimé@ using a knee brace for stabilityd. Romero’s medical
assignments for a cane and bottom bunk status ieassved for anotherear on April 24, 2015.

Id. at pp. 53 — 55. The surgery was approved on May 27, 2018t (p. 58) and performed on
July 7, 2015i¢. at p. 61).

Defendant Diana Baker avers in an affiddi#t she is a licensed practical nurse at ECI
and does not have the authority to approvelery medical assignments including whether an
inmate should be provided with a cane. ECF 28at Ex. 1. She further states that she would
“never attempt to change thknical decision of a physician”mal denies attempting to convince
Dr. Ashraf to deny Romero a cankl. She claims that it was Dr. Ashraf’s medical decision to
deny Romero’s request for a cane on May 12, 20d4.

Standard of Review

Summary Judgment

Summary Judgment is gaveed by Fed. R. Civ. P. 5&)(which provides that:
The court shall grant summary judgment if the movant shows that

there is no genuine dispute asatty material facand the movant
is entitled to judgment as a matter of law.

11



The Supreme Court has clarified that this slo®t mean that any factual dispute will
defeat the motion:
By its very terms, this standardoprdes that the mere existence of
somealleged factual dispute between the parties will not defeat an
otherwise properly supported tian for summary judgment; the
requirement is that there be genuineissue oimaterial fact.

Anderson v. Liberty Lobby, Inet77 U. S. 242, 247-48 (198@mphasis in original).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts
showing that there is a genuine issue for trialBbuchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratiororiginal) (quoting Fed. R. Civ. P. 56(e)).
The court should “view the evidence in the lightstfavorable to . . . the nonmovant, and draw
all inferences in her favor wibut weighing the evidenaw assessing the witness’ credibility.”
Dennis v. Columbia Colleton Me€@tr., Inc., 290 F.3d 639, 644-45 (4th Cir. 2002). The court
must, however, also abide by the “affirmative oéillign of the trial judge to prevent factually
unsupported claims and defen$esn proceeding to trial.”Bouchat 346 F.3d at 526 (internal
guotation marks omitted) (quotidgrewitt v. Pratt 999 F.2d 774, 778-79 (4th Cir. 1993), and

citing Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)).

Eighth Amendment

The Eighth Amendment prohibitsinnecessary and w#on infliction of pain” by virtue
of its guarantee against cfuend unusual punishmeniGregg v. Georgia428 U.S. 153, 173
(1976). “Scrutiny under the Eighth Amendmenta limited to thosg@unishments authorized
by statute and imposed by a criminal judgmeré’Lontav. Angelone330 F.3d 630, 633 (4th
Cir. 2003) (citingWilson v. Seiter501 U.S. 294, 297 (1991)). lorder to state an Eighth

Amendment claim for denial of medical care, amgi#ii must demonstrate that the actions of the

12



defendants or their failure tota@mounted to deliberate indiffer@nto a serious medical need.
See Estelle v. Gamhlé29 U.S. 97, 106 (1976)Deliberate indifference is a very high standard
— a showing of mere negligence will not meet.it [T]he Constitution is designed to deal with
deprivations of rights, not errors in judgmengsen though such errorsay have unfortunate
consequences . . . To lower this threshold wouldsthfederal courts intthe daily practices of
local police departments.Grayson v. Peedl95 F.3d 692, 695- 96 (4th Cir. 1999).

Deliberate indifference to a serious medioakd requires proof &y objectively, the
prisoner plaintiff was suffering &m a serious medical need atidt, subjectively, the prison
staff were aware of the need for medical attentout failed to either provide it or ensure the
needed care was availabl8eeFarmer v. Brennan511 U.S. 825, 837 (1994). Objectively, the
medical condition at issue must be serioi&ee Hudson v. McMilligrb03 U.S. 1, 9 (1992)
(there is no expectation that meers will be provided with unquakid access to health care).
Proof of an objectively serious medical condition, however, does not end the inquiry.

The subjective component ramps “subjective recklessnessi the face of the serious
medical condition. SeeFarmer, 511 U.S. at 839-40. “Trueuljective recklessness requires
knowledge both of the general risknd also that the conduct isappropriate in light of that
risk.” Rich v. Brucel129 F.3d 336, 340 n.2 (4th Cir. 1997). ctAal knowledge or awareness on
the part of the alleged inflicter. . becomes essential to proofdafiberate indifference ‘because
prison officials who lacked knowledge of a risknnat be said to haveflicted punishment.”
Brice v. Va. Beach Corr. Centes8 F.3d 101, 105 (4t@ir. 1995) (quoting-armer, 511 U.S. at
844). If the requisite subjective knowledge is lelsshed, an official may avoid liability “if [he]
responded reasonably to the risk, even if the harm was not ultimately aveStstarmer, 511

U.S. at 844. Reasonableness of the actiokentanust be judged in light of the risk the
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defendant actually knew at the tim&eeBrownv. Harris, 240 F.3d 383, 390 (4th Cir. 2000)
(citing Liebe v. Norton 157 F.3d 574, 577 (8th Cir. 1998)) (focus must be on precautions
actually taken in light of saide risk, not those thabuld have been taken).
Analysis

Included with Romero’s Opposition Responséis declaration under oath confirming
the allegations contained in the complaint (ER&. 27-1), a portion of a transcript from an
Inmate Grievance Office (“IGO”) hearing (ECF No. 27-1 at p. 5), and the final decision of the
IGO finding Romero’s complaint meritoriowd awarding $500 in damages (ECF No. 27-2).
The medical Defendants were not a party ® BO proceedings, however, it was asserted by
the representative for ECI that an orderddsottom bunk assignment silbe made by medical
personnel. ECF No. 27-1 at p. $he administrative law judgeund that prison staff violated
the settlement agreement Romero entered intio Bivision of Correction personnel when the
medical order for bottom bunk assignment in &xise at the time the agreement was made was
not honored. ECF No. 27-2 atp. Additionally, the decision observes that “assignment to an
upper bunk placed [Romero] at increasis#t of injury” and that ‘§]ince the fall occurred when
he was attempting to eess the upper bunk . . . it was the lestithe DOC’s unlawful failure to
honor the term of the Settlement, as wellressprior medical order for a bottom bunkd.

Defendants maintain that Romero’dl faas caused by the bunk moving when he was
attempting to get into it, and not because ofcibredition of his knee. ECF Nos. 17 and 28. This
assertion does not address Romero’s cldmat an existing medical order requiring his
permanent assignment to a bottom bunk was &hdry medical staff despite the well-
documented issues with his knee. This is a endispute of materidact precluding summary

judgment in favor of Defendants. Romero’s peesisclaim has been that he informed medical
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staff that he required a bottom bunk and he dasied same. There is nothing in the record
currently before the court thatould support the conclusion thihe fall suffered by Romero was
not reasonably foreseeable given his long hystath a shoulder injury and right knee damage.

Romero also avers under oath that Hermed Dr. Ashraf of his fall on May 12, 2014,
and requested a cane to assist him with walkiB@.F No. 27-1, pp. 1-2. His claim is partially
supported by the record evidence inasmuch egticounter with Dr. Ashraf notes that Romero
was limping, his foot was swollen, and he wagquesting a cane, observations which had not
been made previously. The redaoes not note that Romerodhiallen, however prior requests
made by Romero did not includerequest for a cane. Defendamdssertion that Romero’s
claim is a matter of simply disagreeing with neadidecisions made is inapplicable where, as
here, the claim is that an injury was left untegator one week. There is a genuine dispute of
material fact regarding when Dr. Ashtafvas notified of the injury and a credibility
determination is required regarding Diana Baker’s role in the failure to provide Romero with a
cane.

Romero also avers under oath that NaBegler was contacted\s&al times regarding
his ongoing care for his knee pain. ECF No. 27-p.a2. In Bealer'slune 2, 2014 letter to
Romero she denied that Dr. Krishnaswamy net@nded the use of a medical pillow or a knee
brace. ECF No. 18 at Ex. 1, p. 23. This assertion is contradicted by the record. In Dr.
Krishnaswamy’s progress note dated April 11, 2014taees that Romero should wear a patella
stabilizing knee brace and also use a pillow betweetegs when sleeping. ECF No. 18 at Ex.
1, p. 89. There is a genuine dispute of matdeat regarding Bealexr knowledge of those
recommendations and the rationale for either ignoring them or failing to ascertain if they were in

fact recommended.

4 The record does not include an affidavit from Defendants Ashraf or Bealer.
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Romero’s claim against Dr. Clem is alsséd on both Dr. Clem’s status as the medical
director for ECI and his knowledge of Romerao’s injury. ECF Rl61 at p. 2. Romero asserts
that Dr. Clem is responsible for delaying the trestitrfor his right knee injy following his fall.

Id. The record evidence, howeyeaupports Dr. Clem’s assertion that Romero’s injury was
appropriately addressed from May 19, 2014, todv Romero was given a cane, bottom bunk
assignment and pain medication and was alsotedf6H for evaluation and, ultimately, surgery
to his knee. Dr. Clem’s claim that Rometha not medically require a bottom bunk assignment
prior to May 12, 2014, is disputed both by Romanal portions of the record. The permanent
medical assignment to bottom bustiatus based on the damag&tumero’s right knee that was
issued in January of 2@ is not addressed by f@adants. It is undigpged that on May 5, 2014,
the settlement agreement stating that all tesgsmedical orders would be maintained was
provided to Dr. Yonas Sisay. ECF No. 17-3pt 3 — 4. The only action taken in response to
that information was to issue a cuff-in-front order for Romdah. Whether the medical order
for permanent bottom bunk assignment was bimgnored or a medical reassessment of
Romero’s need for that assignment took placa genuine dispute of material fact precluding
summary judgment in favor of Dr. Clem.

The Motion to Dismiss or for Summary Judgnt shall be denied. Service of the
amended complaint on Defendants Warden kathlGreen and Lt. Murphy shall go forward.
Romero is reminded that if he desires appoimtaahsel to represent him in this matter he may

file a Motion to Appoint Counsel. A separate Order follows.

August 15, 2016 /sl
Date DEBORAHK. CHASANOW
UnitedStateDistrict Judge
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