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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND

GLORIA COOKE,
Plaintiff,

V- Civil Action No. TDC-18-0205

CARRINGTON MORTGAGE SERVICES,

Defendant.

MEMORANDUM OPINION

Plaintiff Gloria Cooke has filed this @on against CarringtorMortgage Services
(“Carrington”) alleging variousfederal and state statutoryolations in connection with
Carrington’s servicing of Cooke’smortgage loan. Pending bedothe Court isCarrington’s
Motion to Dismiss the Amended Complaint pursuarféderal Rule of CivProcedure 12(b)(6).
Having reviewed the submitted materials, the Court finds that no hearing is necessary. D. Md.
Local R. 105.6. For the reasoset forth below, the Motion tDismiss is GRANTED IN PART
and DENIED IN PART.

BACKGROUND

For purposes of the Motion, the Court accepts the facts asserted in Cooke’'s Amended
Complaint.

In May 2003, Cooke obtained a mortgage loan from Countrywide Home Loans, Inc.,
(“Countrywide”). The loan wakater assigned to Bank of Ameai¢‘BOA”). After Cooke missed
payments or made late payments on her lo@0i#, BOA sent a Notice dfitent to Foreclose to

Cooke on July 16, 2014. In the ensuing montlegkeé and BOA tried but failed to negotiate a
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loan modification agreement. Then, indeeber 2015, BOA transferred Cooke’s mortgage
account to Carrington, a loan semi. According to BOA, Cookeimortgage loan was in default
at the time of the transfer.

On or about December 15, 2015, Cooke recearedfficial Notice of Servicing Transfer
from Carrington. Also containgd the Notice was a description @boke’s rights under the Fair
Debt Collection Practices Act, including th@boke had 30 days to request verification or
validation of the debt. A week later, omr@mber 22, 2015, Carrington sent to Cooke a Notice of
Intent to Foreclose, which was accompaniedabletter stating thaCooke’s loan could be
accelerated and sold at a foreclessale if Cooke failed to cureetdefault within 45 days.

On February 10, 2016, Shapiro & Brown, LLP (“B& sent a letter to Cooke stating that
it had been retained by Carrington to enforcedéed of trust; that as of February 9, 2016, the
debt was $25,045.69; that the creditor for thetgage loan was BOAand that it would cease
foreclosure activities iCooke disputed the debt. Thext day, February 11, 2016, Carrington
retained S&B as the substitute trustee in order torea the deed of trust. In the absence of any
communication from Cooke dispng the debt, S&B filed an Order to Docket Foreclosure on
March 7, 2016. Five days later, on March 12, 201&keé sent S&B a letter disputing the debt
and requesting that it be verified. In response, S&B sent a letter to Cooke dated April 12, 2016
accompanied by a copy of the Promissory Nateopy of the Deed of Trust, a copy of the
Assignment of Deed of Trushd a Statement of Debt ideiifig the payoff amount as $29,489.31.

Carrington continued to service Cooke’srigage loan after S&B filed the Order to
Docket Foreclosure. Between July 2016 and AtugQ&7, Cooke sent severalitten inquiries to
Carrington regarding her mortgalgan. Specifically, Cooke sentters to Carrington on July 2,

2016, October 27, 2016, December 22, 2016, March 6, 2017, April 6, 2017, April 29, 2017, June



12, 2017, and August 24, 2017. In all but the October 2016 and March 2017 letters, Cooke
disputed various charges that appeared in hetgage statements from Carrington and requested
information about the charges in her lettersaddition, in her letters dated July 2, 2016, October
27, 2016, March 6, 2017, Apr8, 2017, and August 24, 2017, Cooke requested information
regarding the Note and asked that Carringtonigeokier with a certified copy of the Note. Cooke
also challenged Carrington’s ability to enfoitbe Note in her letters dated April 6, 2017 and
August 24, 2017. Carrington responded to som€afke’s inquiries but failed to respond to
others. Cooke was not satisfied with Carringtaesponses to her multiplequiries and with its
overall servicing of her loan.

On December 19, 2016, Cooke filed the présmse in the Circuit Court for Prince
George’s County, Maryland, which Carrington timegymoved to this Court. In her Amended
Complaint, Cooke alleges violations of the Fair Debt Collection Practices Act (“FDCPA"), 15
U.S.C. 88 1692-1692p (2012); the MarylandbnGumer Debt Collection Practices Act
(“MCDCA”), Md. Code Ann., Com. Law 88 14-201 t1-204 (West 2010); the Maryland
Consumer Protection Act (“MCPA”), Md.ddle Ann., Com. Law 88 13-101 to 13-501; the Real
Estate Settlement Procedures Act (‘“RESPA2U.S.C. 88 2601-2617 (2012nd the Fair Credit
Reporting Act (“FCRA"), 15 U.S.C. §8 1681-1681x.

DISCUSSION

In its Motion to Dismiss, Carrington argsli that (1) the ongoing state foreclosure
proceeding bars Cooke’s FDCRAd MCDCA claims; (2) the FD@¥claims should be dismissed
because Cooke makes only conclusory allegatstimut factual support; (3) the MCDCA claims
should be dismissed because Cooke fails plausitdilgge that Carrington did not have a right to

collect on the Note; (4) the MCPA claims shoblel dismissed because Cooke fails to allege



sufficiently a violation of the provision of the MR& requiring a response to written complaints
within 15 days, including by failing to plead anwattinjury or loss; (5) the RESPA claims should
be dismissed because Cooke fails plausibly tgaltbat her letters constituted Qualified Written
Requests such that RESPA’s requirements waggered; and (6) the FCRA claims should be
dismissed because Cooke fails plausiblgltege a violatiorof the FCRA.
l. Legal Standard

To defeat a motion to disss under Federal Rule of \ti Procedure 12(b)(6), the
complaint must allege engh facts to state a plabk claim for relief. Ashcroft v. Igbal556 U.S.
662, 678 (2009). A claim is plausible when tlaet§ pleaded allow “theourt to draw the
reasonable inference that the defendantiable for the misconduct alleged.d. Legal
conclusions or conclusory statements do not suffide.The Court must examine the complaint
as a whole, consider the factual allegations in the complaint as true, and construe the factual
allegations in the light most favorable to the plain#fbright v. Oliver 510 U.S. 266, 268 (1994);
Lambeth v. Bd. of Comm’rs of Davidson C#07 F.3d 266, 268 (4th Cir. 2005).
. The State For eclosur e Proceeding

Carrington first argues that Cooke’'s FDXRnd MCDCA claims must be dismissed
because they contest the right to foreclose raunivention of the excluséstate court foreclosure
process and state law rules governing such challer§eaMd. R. 14-211. This argument fails
because Cooke’'s FDCPA and MCDCA claims do se#k injunctive reliebarring foreclosure;
rather they seek damages relating to the mannehich Carrington attempted to collect the debt
owed by Cooke. “When a[n] FDCPA claim contecollection ativities, a[n] FDCPA claim does
not arise out of the traastion creating the debtSenftle v. Landai890 F. Supp. 2d 463, 469-70

(D. Md. 2005) (holding that an FDCPA claim “peniag to the manner in which [the defendant]



collected [the] debt” was not an appeal of theestaturt determination that the plaintiff owed the
underlying debt). See also Bauman v. Bank of Am.,.N888 F.3d 1097, 1102 (6th Cir. 2015)
(holding that the lenders’ clailmn the underlying mortgage was not a compulsory counterclaim
in the debtor’'s FDCPA action because an FDCPA claim “raises different issues of law from those
that a foreclosure action would present” and ‘Sloet focus on the validity of the debt, but instead
on the use of unfair methods tdleaot it”) (citations omitted)Peterson v. United Accounts, Inc.,
638 F.2d 1134, 1136-37 (8th Cir. 1981) (holdingtthn FDCPA claim, which is brought to
enforce federal policy regulating debt collectioagtices, is not a compulsory counterclaim to a
debt collection action). Accordingly, the EPA and MCDCA claims are distinct from
foreclosure claims and aregmerly before the Court.
1.  FDCPA

In Count One of the Amended Complai@poke alleges that Carrington committed
multiple violations of the FDCPA, includingatations of 15 U.S.C. 88§ 1962e, 1692f, and 1692g.
“The FDCPA protects consumers from abusined deceptive practices by debt collectors, and
protects non-abusive debt collectors from competitive disadvantafyetéd States v. Nat'l Fin.
Servs., Inc.98 F.3d 131, 135 (4th Cir. 1996). To stat claim under the FDCPA, Cooke must
allege that (1) she has been the object diecion activity arising fom consumer debt; (2)
Carrington is a debt collector as defined byRRECPA; and (3) Carringtohas engaged in an act
or omission prohibited by the FDCPAdemiluyi v. PennyMac Morténv. Trust Holdings I, LLC
929 F. Supp. 2d 502, 524 (D. M2D13) (citations omitted}ee also Levins v. Healthcare Revenue
Recovery Grp. LLC902 F.3d 274, 280 (3d Cir. 2018). Gagton does not dispute the first two

elements and instead argues generally that Cbok&es conclusory statements without factual



support” and thus fails to afie sufficient facts to demonate that it engaged in conduct
prohibited by the FDCPA.

A. Section 1692g

The only alleged FDCPA violation against wiiCarrington offers a specific argument is
Cooke’s claim that Carrington violated 15 U.S§CL692g by contradicting or overshadowing her
rights to dispute the debt. Section 16929 provithes a debt collector must disclose certain
information in its initial communidan to a debtor or ithin five days of tt communication. 15
U.S.C. 8§ 1692g. Specifically, alatecollector must send the camser a written debt validation
notice containing the amount of the debt, the nafhtbe creditor to whom the debt is owed, and
“[a] statement that unless the consumer, withirtyttdays after receipt of the notice, disputes the
validity of the debt, or any portion thereof, tbdebt will be assumed to be valid by the debt
collector.” 15 U.S.C. § 1692g(aJ.o prevent debt collectors froemgaging in collection practices
that might confuse debtorda@ut their debt validation righ, 8§ 1692g also bars sending a
technically compliant notice, but then “ovieaslowing” it with other communications: “Any
collection activities and communication during 8teday [validation] period may not overshadow
or be inconsistent with the disclosuretioé [debtor's] right talispute the debt.ld. § 1692g(b).
Collection activities “overshadow|] montradict[] the validation riwe ‘if [they] would make the
least sophisticated consumer uncertain as to her righ@&&nt-Fletcher v. McMullen & Drury,
P.A, 964 F. Supp. 2d 514, 521 (D. Md. 2013) (quottilgs v. Solomon & Solomon, P.G91
F.3d 130, 135 (2d Cir. 2010)).

As the basis for this claim, Cooke reliestaro letters she receidefrom Carrington, on
December 15, 2015 and December 22, 2015. Spalyfi Cooke alleges in the Amended

Complaint that the December 15, 2015 letter, whidbrimed her that the mortgage loan had been



transferred from BOA to Carrington, includedtatement of Cooke’s rights under the FDCPA,
including that she had 30 daysremuest verification or validatioof the debt. However, in the
December 22, 2015 letter, Carrington sent Cooka&ggage statement that demanded that she
pay $7,543.65 by January 1, 2016, which was within3Baday period. The mortgage statement
warned that “[flailure to bringgour loan current may result in feaad foreclosure — the loss of
your home” and that “late payments, missed paymenother defaults on your account may be
reflected in [your] credit igort.” Am. Compl. § 21, ECF & 21. The December 22, 2015 letter
did not reference the December 15, 2015 letteotberwise explain how its January 1, 2016
payment deadline was reconciled with the 30-diegdline to request véidation of the debt.
Cooke’s allegations are sufficient tat an overshadowing claim under 816929 because
Carrington’s December 22, 2015 letter would, ameimum, make the least sophisticated
consumer uncertain of theht to dispute the debSeeMashiri v. Epsten Grinnell & HoweglB45
F.3d 984, 991-92 (9th Cir. 2017) (finding tleatiemand for payment 35 days from diage of the
letter containing the verificatiomotice overshadowed the right tepute the debt for 30 days after
receiptof the letter, as the 35-day deadline coutdie before the statutory 30-day deadline);
Russell v. Equifax A.R,54 F.3d 30, 35-36 (2d Cir. 1996) (finditigat the plaintiff stated a claim
under 81692g where, 20 dagiter the defendant sethie plaintiff a debt validtion notice, it sent
another notice demanding payment before the anithe 30-day period to dispute the debt).
Carrington’s claim that dismissal is warranted beea@ooke’s failed to attach the letters to the
Amended Complaint is unpersuasive. Although aliecy may reveal the exact language of the
letters and potentially allow for specific argurteagainst liability, the Court accepts Cooke’s
pleaded facts for purposes of a motion to dismidse Court will therefore deny the Motion as to

the 81692g claim.



B. Section 1692e

Although Carrington makes no specific argutagainst Cooke’s claim that Carrington
violated 15 U.S.C. § 1692e, the Court considersthdr the allegations réilag to this provision
are sufficient to state a plausible claim for reli€ection 1692e prohibits the use of “any false,
deceptive, or misleading representation or meam®mmection with the collection of any debt.”
15 U.S.C. § 1692e. In assessing whether a aomuation is “false, misleading, or deceptive,”
courts consider how it woulble interpreted by the “letsophisticated consumerRussell v.
Absolute Collection Servs., In@63 F.3d 385, 394 (4tdir. 2014) (quotindNat’l Fin. Servs., Inc.,

98 F.3d at 136). A misrepresentation malsio be “material” to violate § 1692ePowell v.
Palisades Acquisition XVI, LLG82 F.3d 119, 126 (4th Cir. 2014). “The materiality requirement
limits liability under the FDCPA to genuinely false misleading statements that may frustrate a
consumer’s ability to intelligentlchoose his or her responséd. (citations omitted).

Cooke specifically alleges violations of 15S.C. § 1692¢e(2), (5), and (10). Section
1692e(2) prohibits the false repeesation of the “character, amouat,legal status of any debt”
or “any services rendered or compensation whely be lawfully receive by any debt collector
for the collection of a debt.” 15 U.S.C. 8§ 1692e(2ooke alleges that @agton violated this
provision by “collecting and/or teatening to collect an inflatedortgage reinstatement amount
and payoff amount, due in part . . . to chargesfard that were inflate did not incur, were
duplicative or redundant and excessive.” Am. Cbifiy2. Specifically, Cooke alleges that she
received a mortgage statement from Carringtodune 2016 that ingtled a $380 charge for a
Foreclosure Appraisal even though it only cogtiMeen $75 and $200. Cooke also alleges that
Carrington issued mortgage statementgduly 18, 2016, August 18, 2016, and in October 2016

that included unnecessary property inspection gpdagsal fees. FurthermmrCooke alleges that



the mortgage statement she received in Aprdl728id not account for her previous payment of
$2,280.52. Accepting Cooke’s allegations as trueCiiart finds that Cookbas stated a claim

for a violation of § 1692e(2) for these overcharg8sePowell 782 F.3d at 127 (finding that a
mistaken overstatement of the amount owed by approximately $1,200, where the actual amount
was $10,497, constituted a violation of 8 169B#pck v. Seneca Mortg. Serv&21 F. Supp. 3d

559, 586-87 (D.N.J. 2016) (finding that the pldiraileged a viable FDCPA violation when she
claimed that she received statements fromdiiendant with erroneous information about the
amount due, interest owed, and escrow amoubt)jel v. Select Portfolio Servs. LL.C59 F.

Supp. 3d 1333, 1335-36 (S.D. Fla. 2016) (finding thalaatiff had stated a claim for a violation

of 81692e(2) where he alleged overcharginglie servicer's propey inspection fees).

Cooke relies on these same mortgage staterteatsert a violation of § 1692e(5), which
protects consumers from a “threat to take arjoadhat cannot legally b&aken or that is not
intended to be taken.” 15 U.S.C. § 1692¢e(bhe alleged overcharges in the mortgage statements,
however, do not constitute actionable “threaisider 8 1692e(5). As alleged, the mortgage
statements were only informational in characsed could not be interpreted by the least
sophisticated consumer as threats to take legal acBeeWebster v. ACB Receivables Mgmt.
Inc., 15 F. Supp. 3d 619, 636-37 (D. Md. 2014nding that a defendant’s communications,
including one that requested payment but conthimethreat of furtheaction, did not constitute
threats of legal d@on under §1692e(5)see alsacCohen v. Beachside Two-l Homeowners’ Ass'n
No. ADM-05-706, 2006 WL 1795140, &1 (D. Minn. June 29, 2006) (holding that, even if a
legally required notice of foreclosure contaired inaccurate statement of fees owed, it was
“informational in character,” and was not a “threatijf'd, 272 F. App’x 534 (8th Cir. 2008).

Cooke nowhere alleges that the inflated mortgagements contained language threatening any



adverse action, such as acceleratibher loan if she failed to gahe charges. Cooke therefore
fails to state a claim for a violation of § 1692effased on the mortgage statements from June
2016 to April 2017.

Cooke also alleges that Carrington violaged692e(5) by “threatening to sell Plaintiff’s
Property at a public auction when they had nollegat to [sell] the Property.” Am. Compl.
74. Specifically, Cooke alleges that the Decem®2e 2015 mortgage statement she received from
Carrington stated that “[f]ailure toring your loan current may result in fees and foreclosure—the
loss of your home,” and that at the same tishe received a Notice of Intent to Foreclose
threatening that her “loan could be accelerated alddas@ foreclosure salé’she “failed to cure
the default within 45 days.”ld. 1 21, 24. Such language abule construed by the least
sophisticated consumer as a thteagell the property after 45 daysstie did not cure the default.
However, Cooke has not plausibly alleged thahsaction “cannot legally be taken.” 15 U.SC.
1692¢(5). In the Amended Complaint, Cooke acknowleditfgat she obtained a mortgage loan in
2003 and that she fell behind on her paymen28i. Cooke does not alle any facts supporting
a plausible inference that BOAn whose behalf Carrington serviced the mortgage loan, did not
have an enforceable security interest in Cooke’s property. Indeed, Cooke’s unsuccessful
negotiations with BOA over a loanodification agreement illustieathat Cooke understood that
BOA had rights associated with the property. dhéy fact alleged in support of BOA’s lack of
right to pursue foreclosure is Codkassertion that “BOA is not jpossession of the original Note,
and therefore BOA is not entitléd enforce the Note.” Am. Com.30. It is well established,
however, that possessiontbe original note is not required famote holder to enforce its rights.
SeeMd. Code Ann., Com. Law § 3-301 (West 2010)pyding that a “[p]eson entitled to

enforce’ an instrument mean} tfie holder of the instrumenti)(@ nonholder in possession of the

10



instrument who has the rights of a holder, or (iii) a person not in possession of the instrument who
is entitled to enforce the instrumemirsuant to § 3—-309 or § 3-418(d)Anderson v. Bursqr85
A.3d 452, 462 (Md. 2011) (applying section 3-30Totes relating to mortgage loan§ee also
Lewis v. McCabe, Weisberg & Conway, LING. DKC-13-1561, 2015 WL 1522840, at *6 (D.
Md. Apr. 1, 2015) (stating that “Defendants are nquieed to present the original note to Plaintiff
in order to enforce the note”Jpnes v. Bank of New York Melldwg. DKC-13-3005, 2014 WL
3778685, at *4 (D. Md. July 29, 2014) (“Under Maryldad, Defendant is not required to present
the original ‘wet-ink’ Note to Plainffis in order to enforce the Note."Harris v. Household
Finance Corp.No. RWT-14-606, 2014 WL 38981, at *2 (D. Md. Jul\L.8, 2014) (stating that
“there is no recognizable claim to demandaim action brought by a borrower that the lender
produce ‘wet ink’ signature documents”).

More broadly, Cooke’s claim, in essencethiat Carrington did not have the authority to
initiate foreclosure proceedings because it didonotiuce adequate proof of its claim. However,
courts have found that such allegationsidbsuffice to state a claim under § 1693ee Harvey
v. Great Seneca Fin. Corpdb3 F.3d 324, 331-32 (6th Cir. 2006) (holding that filing a lawsuit
without the immediate means pfoving the debt owed did nobnstitute a deceptive practice
under § 1692e)lohnson v. BAC Home Loans Serv., 867 F. Supp. 2d 766, 781 (E.D.N.C. 2011)
(“To the extent Plaintiffs’ allegations imply the filing of a lawsuit without substantiating
documentation is false, deceptive or mislegdiPlaintiffs do not state a claim [because]
insufficient evidence or documentation claims do not constitute viable claims under section
1692e.”) (citations omitted). Cooke thus fails t@tata claim against Cangton for a violation of

§ 1692¢(5).
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Cooke relies on similar conduttd assert a violation of 8692e(10), which prohibits the
“use of false representations or deceptive ragancollect or attempb collect any debt.”15
U.S.C. § 1692¢(10). Cooke alleges that Caroimgiolated § 1692e(10) by “falsely representing
to be in possession of the Noteasr agent to the holder, falgalepresenting that the Note was
endorsed by an authorized persepresenting the holder of the fdpand falsely representing a
right to collect on the debind foreclose on the Property.” Ar@ompl. § 73. This claim fails
because Cooke does not plausibly allege that@aom did not have a right to collect on the debt
or that Carrington falsely repmsted a right to do so. According to Cooke’s own allegations,
Carrington notified Cooke as so@s her mortgage loan wassferred to it from BOA and
informed her that her loan was in defautooke does not deny the existence of the underlying
debt and does not allege thatything contained in the stateurt foreclosure complaint filed
against her was false. Rath€goke’s allegations suggest onhattihere was no adequate proof
of the claim. As outlined above, however, colndse found that suchHlegations are insufficient
to state a claim under 8169%5ee Harvey453 F.3d at 331-32 (affirming the dismissal of a
plaintiff's 8§ 1692e(10) claim wherghe alleged that the defendatedia lawsuit to collect a debt
without the means to prove the debi herefore, Cooke fails tstate a claim for violation of §
1692e(10).

C. Section 1692f

Cooke also asserts FDCPA violations undé U.S.C. 88 1692f(1) and (6). Section
1692f(1) prohibits “[t]he collectin of any amount ... unless suchcamt is expressly authorized
by the agreement creating the debt or permitteldwy’ 15 U.S.C. § 1692f(1). Section 1692f(6)
prohibits, in relevant part, “jking or threatening to takany nonjudicial action to effect

dispossess or disablement of property if—(A) ¢hiemo present right to possession of the property

12



claimed as collateral through an enforceabéeusty interest.” 15 U.S.C. § 1692f(6).
Significantly, however, courts halimited 8 1692f’s prohibitive reacto conduct that is “separate
and distinct” from other FDCPA violations and thus dismiss § 16@&hs where a plaintiff fails
to allege any misconduct beyond tidtich violates the other praions of the FDCPA asserted
in the complaint.See, e.g., Lembach v. Bierm&a8 F. App’x 297, 304 (4th Cir. 2013) (“[T]he
courts use § 1692f to punish conduct that FBGI®es not specifically cover. Because the
[Plaintiffs] rely on conduct that is covered by §16%2&l do not allege any separate or distinct
conduct to support a § 1692blation, their claim fails fothis reason as well.”Foti v. NCO Fin.
Sys., Ing 424 F. Supp. 2d 643, 667 (S.D.N.Y. 2006srussing the plaintiffs’ claim for a
violation of § 1692f because the complaint “dot identify any misconduct beyond that which
Plaintiffs assert violate oth@rovisions of te FDCPA”").

Cooke’s claim for a violation of § 1692f(1) identical to her claim$or violations of §
1692¢e(2) and § 1692e(5)Specifically, Cooke #&tges that Carringtomiolated § 1692f(1), §
1692e(2), and 8 1692e(5) by “collecting and/ore#ttening to collect an inflated mortgage
reinstatement amount and payoff amount.” Ammpb § 72. If true, such conduct is already
covered by Cooke’s § 1692¢e(2) and § 1692e(5dai Therefore Cooke’s § 1692f(1) claim is
dismissed.

Cooke’s claim for a violation of § 1692f(6)il& for the same reason. That claim is
premised on the same conduct tinadlerlies her § 1692e(5) claim:hfeatening to sell Plaintiff's
Property at a public auction whérey had no legal right to selldiProperty.” Am. Compl. § 74.
If true, such conduct would constitute a vi@a of § 1692e(5). Cooke § 1692f(6) claim is
therefore dismissed because shis ta allege any conduct notrehdy prohibited by, and covered

by, her § 1692e(5) claim.
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Accordingly, the Motion will be denied as to Cooke’s FDCPA claims under 15 U.S.C. §
1692e(2) and 1692(g) and grantedaker other FDCPA claims.
V. MCDCA

In Count Two of the Amended Complaint, Coaltaims that Carrington violated section
14-202(8) of the MCDCA, which provides that “iretbourse of collecting or attempting to collect
an alleged debt,” a debt collector “may not claattempt, or threaten to enforce a right with
knowledge that the right does not existMd. Code Ann., Com. Law 8§ 14-202(8). The
“knowledge” requirement of the MCDCA has bewgld to mean “actual knowledge or reckless
disregard as to the falsity of the information or the existence of the ri@uencer v. Hendersen-
Webb, Inc 81 F. Supp. 2d 582, 595 (D. Md. 1999).

Cooke alleges that Carrington violated tgat 14-202(8) by “collecting, attempting to
collect and/or claiming a right to collect and foreclose pursuant to the Note when Carrington knew
it [was] not the holder nor an agen the holdeof the Note.” Am. Compl.  79. Though Cooke
makes the broad assertion thaatfington knew it was ndhe holder of the Note” or an agent of
the noteholder, she has offered nogantsupport of this allegationld. Rather, Cooke alleges
that Carrington notified her as soas her mortgage was transferte it from BOA and that, after
Carrington retained S&B as the substitute trustee to enforce the deed of trust, S&B provided her a
copy of the Promissory Note, DeefiTrust, and Assignment of Deedl Trust to verify the debt.
Moreover, Carrington itself prided Cooke two copies of é¢hNote. Cooke’s argument is
premised on the claim that neither BOA or Qagton was in possessiai the original Note
containing all relevant endorsements. As discussed above, however, such possession is not
necessary to allow for pper collection of a debiSee supraart 111.B; see, e.g.Lewis,2015 WL

1522840, at *6 (stating that “Defendaate not required to present thiéginal note to Plaintiff in
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order to enforce the note”). Thus, where Cooke has not provided any other theory to support the
claim that Carrington knew it was neither the nodéer nor an agent of the note holder, she has
not plausibly alleged that Carrington did not have authority to collect on the debt under the
MCDCA. SeeMarchese v. JPMorgan Chase Bank, N9.7 F. Supp. 2d 452, 464 (D. Md. 2013)
(dismissing the plaintiff's MCDCA claim where heonceded that he was in default on his
mortgage loan and thus failed péétaly to allege that the defendatitl not have a right to collect

on the debt)Stewart,859 F. Supp. 2d at 769-70 (same). As with her analogous FDCPA claims,
Cooke’s chief complaint appears to be thatridgton failed to show documentary proof of
ownership of the debt. Such allegations, haveware insufficient testate a claim under the
MCDCA. See Olson v. Midland Funding, LLE78 F. App’x 248, 251 (4th Cir. 2014) (dismissing

an MCDCA claim where the plaintiff alleged thhe defendant had filed a state court collection
lawsuit without evidence to provavnership of the debt).

Cooke also alleges that Carrington violasedtion 14-202(8) by “diecting, attempting to
collect or claiming a right to collect chargesdafees that were inflated, were not incurred,
duplicative or redundant and excessive.” Amnpb § 78. Although the Court determined that
such allegations are sufficient state a claim under the FDCPA, wehilstrict liability statute,
Cooke’s allegations are insufficient to stateM@DCA claim because she has failed to allege
“actual knowledge or reckless disregaad'the falsity of the chargesSpencer81 F. Supp. 2d at
595. See als®kalwadi v. Risk Mgmt Alternatives, In836 F. Supp. 2d 492, 511 (D. Md. 2004)
(noting that, unlike the FDCPA, the MCDPA requithat a defendant adtevith knowledge or
reckless disregard of the falsity of the information at issudpr has Cooke offered any facts
plausibly showing such knowledge. When Codigputed various fees, Carrington responded by

removing certain fees and providing an explanaticio ashers, such as that they were authorized
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by the deed of trust. This response does nottle#tte plausible infereee that Carrington acted
with knowledge or reckless disregardthe validity of the chargesCf. Cole v. Federal Nat'l
Mortg. Ass'n No. GJH-15-3960, 2017 WL 623465, at *{B. Md. Feb. 14, 2017) (finding that
a plaintiff had stated an MCDXCclaim where she alleged th#tte defendant had assessed
excessive and inflated chargeshr account and knew that thegked the right to collect those
amounts). Therefore, Cooke failsstate a claim under the MCDCA.

V. MCPA

In Count Three, Cooke asserts that Carangtiolated section 1316(c) of the MCPA by
failing to respond to consumarquiries in a timely manner. That provision governs “mortgage
servicing” and, among other requirements, provitias a “servicer shall designate a contact to
whom mortgagors may direct complaints and ingsef and that the “coatt shall repond in
writing to each written complaimtr inquiry within 15 days if rguested.” Md. Code Ann., Com.
Law § 13-316(c). Cooke alleges that she sentfoiiiten communications to Carrington in which
she requested a response within 15 days. Becthe 15-day deadline is only triggered upon
explicit request, these are thely communications on which Cookan rely to support her claim
for a violation of section 13-316(c5eeMd. Code Ann., Com. Law § 13-316(c)(2).

Regardless of whether Carrington’s written responses to certain letters summarily rejecting
them as unsigned would satisfy the statute’s reqent, a review of Coeks allegations reveals
that at least two of those letters did not receing response within 18ays: the letters dated
March 6, 2017 and April 6, 2017. In her lettiated March 6, 2017, Coolkelvised Carrington
that she wanted to pay any legitimate arrears emodn but requested th@aarrington first verify
that it was possession of the Ndig providing her a chain of titland either a certified copy of

the Note or an opportunity tospect it. Then, in her lettelated April 6, 2017, in addition to
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continuing to question the authenticity of the N@eoke requested an eaphtion of several fees
and charges on her loan that appeared redunddi@wing the Complaint in the light most
favorable to Cooke, the Court findsat she plausibly alleges th@arrington failed to timely
respond to these letters in vititan of section 13-316(c)(2).

A private party bringing a cause of action anthe MCPA must allege that “an actual
injury or loss.” Lloyd v. General Motors Corp916 A.2d 257, 277 (Md. 200/ee Marchese v.
JPMorgan Chase Bank, N,17 F. Supp. 2d 452, 467 (D. Md. 2013L.o0ke alleges that as a
result of Carrington’s failure to timely respondher inquiries, she endured “damages including
out-of-pocket costs, additional and unnecessary charges and costs on the loan, fear, worry, mental
and emotional distress, some of which manifeateghysical injuries, such as headaches, stomach
aches, eating and sleeping problems.” Amm@b § 86. Although section 13-316 provides a
remedy only for economic damages arising from a mortgage servicer’s failure to respond to an
inquiry, seeMd. Code Ann., Com. Law §3-316(e), Cooke’s allegatioase sufficient to state a
claim under the MCPA. See Marchese917 F. Supp. 2d at 468 (ldohg that the plaintiff
sufficiently pleaded actuatjury or loss under the MCPA whehe alleged that he suffered “bogus
late fees,” damage to his credit, and attorney’s fes=®);also Cole2017 WL 623465, at *8
(holding that the plaintiff dticiently pleaded damages undeetNMCPA where she alleged that
the defendant’s failures to respond “resulted endbntinual assessment of accruing interest, fees
and costs on the mortgage account,” as welisa®ss, physical sickness, headaches, sleep
deprivation, worry, andqruniary expenses”).

Cooke also alleges that Caugion violated the MCPA wheit violated the MCDCA.
Although a violation of the MCDCA iser seviolation of the MCPAseeMd. Code Ann., Com.

Law 8 13-301(14)(iii), this Court hadready determined that Cooke failed to state a claim for a

17



violation of the MCDCA. Accalingly, Cooke necessarily hadsléal to state a claim under the
MCPA for the alleged MCDCA violation.
VI. RESPA

In Count Four, Cooke assertgioas violations of RESPA, wth obligates mortgage loan
servicers to disclose pertinenfarmation to borrowers, attempt to correct errors in servicing, and
respond to relevant questions from borroweBeel2 U.S.C. § 2605. A servicer that fails to
comply with 8 2605 is liable for actual damages,aupon a finding of a “patte or practice” of
non-compliance by the servicer, up to $2,000 irugtay damages. 12 U.S.C. 8 2605(f).

Cooke asserts that she sent multiple ingsito Carrington between July 2016 and August
2017, and that Carrington’s responses violated £2@).88 2605(e), (f), an@), as well as certain
RESPA regulations, 12 C.F.R. 88 1024.35 and 1024.36. Carrington argues that Cooke’s RESPA
claims must be dismissed because her commiimmsato Carrington did not qualify as qualified
written requests, and thus did riagger RESPA’s response regments, because they did not
relate to loan servicing.

A. Qualified Written Requests

Under 12 U.S.C. § 2605, a mortgage loan senigrequired to respond in writing within
five days to a communication from a borrowethe communication constitutes a “qualified
written request” (“QWR”). Seel2 U.S.C. § 2605(e)(1). RESRfefines a QWR as a written
correspondence that “includes, or otherwise esable servicer to identify, the name and account
of the borrower” and “includes a statement af teasons for the belief of the borrower, to the
extent applicable, that the account is in errgorovides sufficient detail to the servicer regarding
other information sought by the borrower.” 12 U.§Q@605(e)(1)(B). A gwicer is required to

respond to a QWR from a borrower only to the ekthat the QWR seekaformation relating
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to the servicing of [a] loan.'Seel2 U.S.C. § 2605(e)(1)(A). “Sening” is defined as “receiving
any scheduled periodic payments from a borrogpgsuant to the terms of any loan, including
amounts for escrow accounts . . . and making the pagroéprincipal and interest and such other
payments with respect to thenounts received from the borrovas may be required pursuant to
the terms of the loan.” 12 U.S.C. § 2605(i)(3).

Significantly, a communication from a borrower that includes multiple requests, some of
which relate to the servicing of a mortgage laad some of which do natan still be considered
a QWR for purposes of triggeg the response requirementee Martins v. Wells Fargo Bank,
N.A.,No. CCB-16-1070, 2016 WL 7104813,*& (D. Md. Dec. 6, 2016)Pendleton v. Wells
Fargo Bank, N.A.993 F. Supp. 2d 1150, 1153 (C@al. 2013). In such a case, the servicer need
only respond to those requests thattesta the servicing of the loaMartins, 2016 WL 7104813
at *4 (stating that RESPA’s sponse requirements apply otdythe qualifying requests3ge also
Stewart v. Fed. Nat'| Mortg. Ass)iNo. AJT-13-11316, 2015 WL 57388, at *3-4 (E.D. Mich.
Sept. 30, 2015) (noting that the olalipn to respond attaches onlythomse requests within a valid
QWR that relate to the servicing of the loan).

Although Cooke did not attach the inquirisee sent to Carrington to the Amended
Complaint, her allegations outk in detail the comaomications she sent to Carrington throughout
the relevant time period. After a review of thaflegations, the Court finds that Cooke plausibly
alleges that she sent QWRSQarrington. Specifically, Cooke suffently alleges that her letters
dated July 2, 2016; October 27, 2016; December 22, 2016; April 6, 2017; April 29, 2017; June 12,
2017; and August 24, 2017 constitutealid QWRs. In each ofhose lettersCooke either
identified purported errors witler account or requested information regarding fees charged to her

account and her interest charges. Although not & jof these letters reakd to the servicing of
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Cooke’s mortgage loan, because some parts pladdress servicing, the letters qualify as QWRs
requiring a responseSee, e.g.Boardley v. Household Finance Corp. |89 F. Supp. 3d 689,
701-02 (D. Md. 2014) (finding that a letter constituae@WR where it asserted that the plaintiffs
“made all their payments from April 2009 througly 2012 but [Defendasit did not credit the
account”);Pendleton993 F. Supp. 2d at 1152 (holding that the plaintiff's letter constituted a QWR
where it stated that the plaintiff disputéd amount owed based on unnecessary charges).

On the other hand, Cooke’s letter dated Ma&cB017, in which she geiested to inspect
the original Note and to receive a chain of title, did not constitute a valid QWR because such
requests do not relate to servicirgee Barr v. Flagstar Bank, FSB03 F. Supp. 3d 400, 418 (D.
Md. 2018) (recognizing that reque$ts copies of loan documentassignments of the deed of
trust and note, property inspectigports, and appraisai® not relate to seicing and therefore
do not constitute a valid QWR3ge alsdMlohamed v. Select Portfolio Servs.,.|15 F. Supp.
3d 85, 98-99 (D.D.C. 2016) (holding that a pldfisirequests for a payoff statement, a certified
copy of the Note, and an opportunity to physicatigpect the Note didot constitute requests
related to servicing and thus did not qualifiga@@WR). Nevertheless, teuse Cooke sufficiently
alleges that she sent QWRs to Carrington, tbharCwill proceed to consider whether she has
properly alleged viol@ons of the response requirements.

B. Failure to Acknowledge Receipt

Cooke first alleges that Carrington violate&ESPA by failing to acknowledge receipt of
Cooke’s letters within five days. RESPA exfilicrequires a loan seicer, upon receipt of a
borrower's QWR, to provide a written respenacknowledging receipt of the correspondence
within five days. 12 U.S.C. § 2605(e)(1)(A)x¢uding legal public holidays, Saturdays, and

Sundays). Specifically, Cooke alleges that @gton failed to timely acknowledge receipt of,
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and failed to provide any response to, @WRs dated December 22, 2016 and April 6, 2017.
Thus, Cooke has sufficiently allegadriolation of this provision.

C. Failureto Take Appropriate Action in Responseto QWRs

Cooke also alleges that Carrington failed taetappropriate action iresponse to Cooke’s
inquiries. RESPA requires that, within 30 businessddter receipt of a QWR, the servicer must:
(1) make corrections to the bower’s account; (2) afteconducting an inveigation, provide a
written explanation stating the reasons the senlelieves the account is correct; or (3) conduct
an investigation and provide the information resjad by the borrower or an explanation of why
the information is unavailable. 12 U.S.C. § 2605(e)(2).

Here, Cooke alleges that Carrington failed tovite such a response within 30 days as to
her QWRs dated July 2, 2016, October 27, 2016, December 22, 2016, and April 29, 2017.
Although Carrington asserts thatdid not need to provide a sustive responseo the letters
dated July 2, 2016, October 27, 2016, and April 29, 2017 because Cooke had not signed them,
there is no statutory requiremehat a borrower sign a QWR, andedst one court has held that
QWRs do not need to be signeflee Moon v. GMAC Mortg. CarpNo. TSZ-08-969, 2009 WL
3185596, at *4 (W.D. Wash. Oct. 2, 2009) (“Neittzesignature nor an accusation of error,
however, are requirements of a QWR.”). In angrdyCooke’s allegatiothat Carrington did not
provide any response to her letters dated Bées 22, 2016 and Apr, 2017 plainly states a
RESPA claim for a breach of thisovision. In light ofthis finding, the Coumeed not, and does
not address at this time, whet Carrington’s actual responsts other QWRs satisfied its

obligations under 12 U.S.C. § 2605(e)(2).
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D. Other RESPA Allegations

Carrington does not directly dispute thaidRe has alleged violations of other RESPA
provisions. For example, Cooke alleges im Amended Complaint th&arrington violated the
provision of RESPA that statel]uring the 60-day period beginniog the date of the servicer’s
receipt of a QWR relating to a dispute regagdihe borrower’s payments, a servicer may not
provide information regarding any overdue payment, owed by such borrower and relating to such
period or QWR, to any consumeporting agency.” 12 U.S.€.2605(e)(3). Goke specifically
alleges that her letters dated July 2, 2016, April 6, 2017, April 29, 2017, and June 12, 2017
constituted valid QWRs in which she disputeakious payments and fees in her mortgage
statements. Cooke further allsgiat Carrington reported derogy information regarding the
disputed payments to Equifax on July 27, 2016 and June 14, 2017, and to Trans Union on August
31, 2016 and June 2, 2017. Because Cooke allegethdse reports were made within 60 days
of Cooke’s QWRs, she has sufficientleged a violation ofhis provision.

Likewise, Cooke has sufficiently alleged th@arrington violated the RESPA provision
requiring that “[a] servicer of Bederally related mortgage shalltna . fail to respond within 10
business days to a request franborrower to provide the identjtaddress, and other relevant
contact information about the owner or assegyoéthe loan.” 12 U.S.C. 8§ 2605(k)(1)(Dn the
Amended Complaint, Cooke alleges that she requested the history of ownership of the loan and
the identity of the persoar entity currently in possession thie original note in an October 27,
2016 letter to Carrington, but th@arrington failed taespond to this request until November 28,
2016. These allegations state a claimaf@iolation of 82605(k)(1)(D).

Where the Court has reject@€arrington’s arguments for disssal of the RESPA claims

and concluded that Cooke has sufficiently altegaultiple violations of RESPA, and Carrington
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has provided no specific arguments for dismissal of any particular RESPA claim, the Court need
not and does not address at this stage whetheiother specific RESPA allegations, including
Cooke’s claims that Carrington violated RES®Anplementing regulations, 12 C.F.R. § 1024,
state a plausible claim for relief. The Motioillwe denied as to the RESPA claims in Count
Four.

VII. Fair Credit Reporting Act

In Count Five, Cooke alleges that Carromgtviolated the FCRA by failing to fully and
properly investigate and respond to Cooke’s dspuaised with consumer reporting agencies.
Carrington argues that Cooke fails to allegeaausible claim that wiolated the FCRA.

The FCRA creates a duty for furnishers akdit information to provide accurate
information to consumer reporting agencies (“CRAL5 U.S.C. § 1681s-2(a). When a furnisher
receives notice from a CRA that the consund&@putes the completeness or accuracy of
information provided to a CRA, the furnisher “8hl@nduct an investigation with respect to the
disputed information” and pert the results to the CRAL5 U.S.C. § 1681s-2(b)(13ee also id.

§ 1681li(a)(2)(A) (requiring a CRA to, within fiveusiness days, provide notice of a consumer’s
dispute to the furnisher). If the investigationegals that the disputed information is incomplete,
inaccurate, or cannot be verified, the furnisher madify or delete that item of information. 15
U.S.C. § 1681s-2(b)(1).

In support of her FCRA claim, Cooke allsgthat she sent dispute letters to Equifax,
Experian, and Trans Union on July 2, 20108 & August 2016, September 2016, and May 2017.
Cooke further alleges that each of these CRAsdated notice of Cooke’s disputes to Carrington,
and that Carrington failed to ceunt its reporting andid not even document that Cooke had filed

the disputes. Cooke also alleghat Carrington either did nobnduct a reasonable investigation
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of Cooke’s disputes or failed to report accurately the results of its invesﬁgation to the CRAs, and
that it failed to modify or delete inaccurate information.

Because Cooke alleges that she sent dispute letters to the CRAs, Cooke sufficiently alleges
that Carrington’s duty to investigate under § 1681s-2(b) was triggered. See White v. Green Tree
Serv., LLC, 118 F. Supp. 3d 867, 874-75 (D. Md. 2015) (holding that a plaintiff triggers a
furnisher’s duty to investigate by notifying the CRA of a dispute). Cooke alleges that her letters
to the CRAs disputed “the account status, account balance, and monthly statement amount.” Am.
Compl. §107. Viewing the allegations in the light most favorable to Cooke, the Court infers that
Cooke’s letters to the CRAs related to the same alleged inaccuracies in her mortgage statements
that she disputed with Carrington in the same time period, including her claim that she did not owe
a disputed amount of over $6,000 for the period from August 2015 to December 2015. Because
Cooke plausibly alleges that there were inaccuracies in her mortgage statements that were never
corrected, she states a claim against Carrington for failing to properly investigate and correct the
disputed information in violation of § 1681s-2(b). Therefore, the Court denies Carrington’s
Motion to Dismiss Cooke’s FCRA claims.

CONCLUSION

For the foregoing reasons, Carrington’s Motion to Dismiss is GRANTED IN PART and
DENIED IN PART. The Motion is granted in that the Court will dismiss (1) the FDCPA claims
under 15 U.S.C. §§ 1692e(5), 1692¢(10), and 1692f; (2) the MCDCA claims; and (3) the MCPA

claims based on the MCDCA. The Motion is otherwise denied.

Date: December 3, 2018
THEODORE D. CHUA
United States District Ju
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