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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RUDOLPH MOUNIB SEIKALY,
Plaintiff,
Civil Action No. CBD-19-167

V.

RICHARD SEIKALY,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Before this Court is Defendant’s Rul&(b)(3) Motion to Comel Arbitration and
Dismiss or, in the Alternative, Stayd®eedings Pending Arbitration (ECF No. 22)
(“Defendant’s Motion”). The Court has review#tte Motion, related memoranda and applicable
law. No hearing is deemed necessary. SeallRule 105.6 (D. Md.). For the reasons set forth
below, the Court GRANTS IN PART Defendants’ Motion.

l. Analysis

A. Applicable Legal Standard.

This Court has recently stated that “akidénge based on a forum-selection clause,

including an arbitration clausshould be addressed by wayaomotion to dismiss for improper

venue under Rule 12(b)(3).”_Stone v. Wells Fargo Bank, 361 F. Supp. 3d 539, 548 (D. Md.

2019). Itis without question & an agreement that requiteading arbitration is a forum-

selection clause. Scherk v. Albe@adver Co., 417 U.S. 506, 519 (1974).

The Court may decide to hold an evidentiary mgpon the matter, but if it decides not to do so,
then the plaintiff only has to make a prima fasl®wing that venue is proper, and all inferences

are viewed in the light most favorable te thlaintiff. Mitrano v. Hawes, 377 F.3d 402, 40% (4

Cir. 2004); Aggarao v. Mol Ship Mgmt. Co., 675 F.3d 355, 366Q#. 2012). Unlike motions
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to dismiss under Fed. R. Civ. P. 12(b)(6), under Ral®)(3), the Court is permitted to consider

exhibits submitted by the parties. Sucampo Pharm. Inc. v. Astellas Pharma, Inc., 471 F.3d 544,

549-50 (4' Cir. 2006). In this instance, the Courllwiot hold an evidentiary hearing, but will
consider the issues in the lighbst favorable to Plaintiff.

B. The Agreement to Arbitrate Requires This Court to Enter a Stay of
the Present Proceedings.

There is no dispute but that the parties agteedbitration and thadll disputes presently
between the parties are arbitrable when thegexjin writing to the Arbitration Submission
Agreement (the “Agreement”) (ECF No. 1-1). Mover, the parties haw®en participating in
the arbitration of the present disputes fongngears. Pl.’s Opp’n 3; Compl. {6 — 11.

“Plaintiff is not at this time asking this Coud take over the arbitration on the merits. . . .
Rather, in this lawsuit, Plaintiff seeks injunctivedaother equitable reliefdm Defendant, . . . ."
Pl’s Opp'n 2.

The disputes between the parties are govemdt first instance by the Agreement, and
the Agreement is governed by the Federal ArbitreAct, 9 U.S.C. § 1 et. seq., (2009) (the
“FAA”). These rules are applicable to foreign arbitrations, as the United States has ratified the
Convention on the Recognition and Enforcemeriareign Arbitral Awards (the “Convention
Act”) found at 9 U.S.C. 88 201-08 (2009). Furthere, this Court is satisfied that the
Agreement is enforceable under the Conventiohghen that it meets the four required
elements, namely that:

1) there is an agreement initirg within the meaning of the
Convention; 2) the agreement progder arbitration in the territory

of a signatory of the Convention; tBle agreement arises out of a legal
relationship, whether contractu@ not, which is considered
commercial; and 4) a party to the agreement is not an American

citizen, or that the commercigdlationship has some reasonable
relation with one or more foreign states.



Balen v. Holland Am. Line Inc., 583 F. 3d 647, 654-55 (3r. 2009).

The claims are arbitrable, as the Agreemeatestthat the “Parties agree that they may
present any form of claim alispute including, but not limited to claims for accountings.”
Agreement 2. “All Disputes . . . shall be filyasettled under the ruseof conciliation and
arbitration at the Beirut Gimber of Commerce and Indus{&/CIB) by three arbitrators
appointed in accordance with the said Rules,”. Id. “In the event that a Party refuses to
cooperate with a discovery request, the Adbdrs and/or any Party acting upon a discovery
order issued by the Arbitratorshall have the right of recourseany court having jurisdiction,
to obtain an Order mandating complianced:, bt 5. The claimsna/or relief pursued by
Plaintiff in this Court are devoid of anyder issued by the Arbitrators or any other
determination by the Arbitrators.

Fourth Circuit law is abundantly clear. fWn a valid agreement to arbitrate exists
between the parties and covers thatter in dispute, the FAA commands the federal courts to

stay any ongoing judicial proceedings and tmpel arbitration.”_Hooters of Am., Inc, v.

Phillips, 173 F.3d 933, 937(4Cir. 1999). Plaintiff however, toes to the Court nonetheless.
In his estimation, too much time has passed aadrtany assets might eventually be frittered
away while he continues to wait for a final detenation. The arbitration has been proceeding
for more than a decade. Plaintiff also contethése are procedural@gularities not being
addressed. Pl.’'s Opp’'n 5. Plafheven expresses his fear@drruption without claiming that
said corruption touches upon or even tatheson-going arbittéon proceedings.

In consideration of the facts and factorsfeeh above, the Court beves the entry of a

stay of all proceedings in the federal courttfee District of Maryand is appropriate.



C. This Court has Discretion to Enter an Order to Preserve the Status

Quo.

The present lawsuit has been filed for poepose of obtaining an accounting and an
order to preserve all assetstloé Other Ventures as definedtine Agreement. Plaintiff wants
“disclosure of the financial recds regarding Other VenturesComp. 1 28. Plaintiff is fearful
that the assets are being disded. Comp. I 31. One legalxima permits the exercise of
equitable jurisdiction when there is no adequatesay at law. Plaintiftontends that the years
of frustration in the arbitration proceeding satistlas maxim. While this is very doubtful, it is
clearly a matter of disetion for this Court.

As for the dissipation concern, this Court hasdhthority even in ease governed by the
FAA, to issue the requested injunctive relief. When persuaded that assets will not be available
by the time an arbitration i®ocluded, the Court can use its equitable powers to maintain the
status quo. The exercise of tpwer is a discretionary one.

Accordingly, we hold that wheredaspute is subjedb mandatory
arbitration under the Federal Arlaitron Act, a district court has
the discretion to grant a preliminary injunction to preserve the
status quo pending the arbitrationtioé partiestispute if the
enjoined conduct would render thmbcess a “hollow formality.”
The arbitration process would béhollow formality where “the
arbitral award when rendered could not return the parties

substantially to the status quo ante.”

Merrill Lynch, Pierce, Fenner & Smith v. Bradley, 756 F.2d 1048, 10535€i# 1985).

! The Court is not persuaded that Plaintiff catisfy this equitable requirement. Here,

Plaintiff seeks to obtain a money judgmentgerceived wrongfuhctivity. With minor
exceptions akin to insolvency, courts typically not find the existence of irreparable harm
where a monetary judgment is avaibiSee Morton v. Beyer, 822 F.2d 364, 371-72.
1987); Hughes Network Sys., Inc. v. Intégal Commc'ns Corp., 17 F.3d 691, 694" @ir.
1994). Plaintiff here has not articulated factaued that the likelihood of insolvency is
imminent in the absenad the requested relief.
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Here, the Court declines Plaiffis invitation. The Agreemens very broad in scope and
clear regarding the intent of the parties in many respéicssates that each signatory
acknowledges that they are receiving “mutual fiesieby the election tause arbitration. They
agreed it to be “the most comient, expeditious, economicahdprivate procedure for finally
resolving all of their Disputes.” Agreement @/hile there were many expectations between the
parties as to the efficiencies and speewvhich resolution of their dispute could be
accomplished, they did not agree to a “get owdrbftration provision” should the matters not
proceed according to expectations. The Agreemerglynstates that “[tjhe Parties also agree to
collaborate with the Arbitrators in order to enstirat a final arbitral awal(s) is reached within
Twelve (12) months starting thetdaof final constitution of the arbitral tribunal.” Agreement 2.

Plaintiff brings the present action upon hisftirmation and belief’ that assets are being
dissipated. In fact, it was upon Rigif's action that “the arbittdgon was ordered suspended, . . .
pending a ruling on a Motion to Dismiss the adiibn.” Comp. § 16. In doing so, Plaintiff
notes a number of procedural due processdyeances. The core of these concerns was
appealed to the Lebanese Court Bfristance in Beirut (3Chamber), a three-judge panel that
hears international arbitration matters. Plairdiéf not prevail or seek further review, and the
arbitration proceedings are now resuming over Rfeinobjections. Plaintiff in effect seeks to
have this Court act as an apat body over a foreign tribunal.

Under the Agreement, the parties enjoy araige of the tools of discovery. Moreover,
if a party is frustrated in itsfflorts to obtain discovery, it caresk relief from the Arbitrators who
can issue discovery orders which carebérced by a court. Agreement 5.

By its terms, the Agreement covered “angnficof claim or dispute including, but not

limited to, claims for accountings . . ..” Agreerh@n It is this accounting that Plaintiff seeks



here. But the law strongly suggests that tbar€should enter a stay until the arbitration has
concluded. The FAA statés pertinent part,

If any suit or proceeding be broughtany of the courts of the

United States upon any issue referable to arbitration under an

agreement in writing for such arbitration, the court in which such

suit is pending, upon being satisfieatlhe issue involved in such

suit or proceeding is referable to arbitration under such an

agreement, shall on applicationasfe of the parties stay the trial

of the action until such arbitration has been had in accordance with

the terms of the agreement, . . . .
9 U.S.C. 8 3. This is precisely the situation preed by Plaintiff's filing ofsuit. Not only is the
present matter referable to arbitration, the padiesmired in the depths of the process. To the
extent Plaintiff complains of the need to preseassets, the very cara was contemplated by
the parties as a matter to be governed by thigration process. Agreement 3-4. Concerns
about the procedural disputes a&sithis Court is not moved totercede on the present record.
Should the Arbitrators declare award for Plaintiff, or the need for court enforcement of a
preservation order, then the partiesfage to seek enforcement from this Cdurt.

. Conclusion

For the reasons set forth above, the CourtllyeBT AYS all proceedings in this Court.

In the event judicial assistance is needed to eafan order of the Arbitt@n panel, or of the

2 One of the justifications for Plaintiff’'s nedalr judicial relief was the death of the chair
of the arbitration panel which resulted in fhenel being unable take the action sought by
Plaintiff. Pl.’s Opp’n 10. Now that a pangiair has been chosen, Plaintiff challenges the
selection on procedural grounds. Whether said aigrlés justifiable or npthe selection of a
panel chair significantly weakens Plaintiff's argument.
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judgment of the Arbitration pandhen the parties are freegarsue said assistance from this

Court. A separate Order shall be filed.

August29,2018 /sl

CharlesB. Day
United States Magistrate Judge

CBD/bab



