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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NATALIA USECHE, et al, *
Plaintiffs, *
V. * No. 8:20¢ev-02225PX-PAH-ELH
DONALD J. TRUMP,et al, *
Defendants. *

**k%x

MEMORANDUM OPINION

PER CURIAM.

Sincethe firstcensusn 1790, every census and apportionnteagaccounted for
the total persons ieach state, without respect to immigration statusd until July2020,
no branch of the federal government ever tak@nthe position thahon-citizen residents
of the United Statesould lawfully be excluded, based on their immigration statusn
the apportionment base.

The Presidential Memorandubmefore usissued orduly 21, 2020,upends tha230-
yearhistory. The Memorandum declares that it now “is the policy of the United States to
exclude” undocumented immigrants “from the apportionment bas¢éo the maximum
extent feasible.” Excluding lllegal Alierfsom the Apportionment Base Following the
2020 Census, 85 Fed. Reg. 44,679, 44,680 (July 23, 2020). To effectuate that policy, the
Memorandum dlectsthe Secretary of Commerteprovide the President with two sets of
numbers: the customary count of all residents of each state, according to the census; and a

new and second count from which undocumented immigrants have been subtracted, to be
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used forthe apportionment of congressional seatsd even thoughthe Memorandum
leavesto the Secretary how best talculate the “maximumhumber of undocumented
immigrants in each state, it makes clear the purpose and expected result of this exercise.
Some stateswith large immigrant populations will lose congressional seatthe
Memorandum goes so far as to highlight California as-@rel other states will gain them.

We are the third thre@udge district court to address this Memorandum, and we
substantially agree with our colleagudske thecourt inCity of San Jose v. Trumpo.
20-CV-05167 2020 WL6253433(N.D. Cal. Oct. 22, 2020)ve conclude that thelaims
before us are justiciable given teabstantial riskhat states in whiclkeveral plaintiffs
reside will lose congressional representation under the Memorandum. Similarljtgs in
of SanJoseandNew York v. TrumgNo. 26CV-5770, 2020 WL 5422959 (S.D.N.Y. Sept.

10, 2020) we find that thePresidential Memoranduniolates the statutes governing the
census and apportionment in two respects: by wholly excluding undocumented immigrants
from the total populatiocountused taapportioncongressional seats; andigguiring the
Secretary of Commerce to provide the President gt collected outside the decennial
census for use in apportionmeniVe thereforeenjoin all defendants, except for the
President himself, from providing the President with information regarding the number of
undocumented immigrants in each state for purposes of reapportionment.

.

We begin with a brief review of the relevant constitutional and statptoxysions,
the Presidential Memorandum at the heart of this case, and the plaintiffs’ challenge to that

Memorandum.
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A.

The Constitution establishes the principle that congressional apportionment must be
based on the “whole number” of persons in each state, as determined by the decennial
census. Article | of the Constitution provides that an “actual Enumeration” of the
population kall be conducted evetgnyears “in such Manner as [Congress] shall by Law
direct,” so that congressional representatives may be “apportioned among the several
States.” U.S. Const. art. 1,%8 cl. 3. The Fourteenth Amendmemnext requires that
“Representatives shall be apportioned among the several States according to their
respective numbersounting the whole number of persons in each State, excluding Indians
not taxed’ Id. amend. XIV, 8. The number of Representatives apportioned to state
alsodetermines thadtate’s share of electors in the Electoral Colle@ee idart. Il, 8§ 1,
cl. 2.

Congress, pursuant to its authority to direct theanner” of the census has
enshrinedhese principlesnto law. The Census Aclirects the Secretary of Commerce
(the “Secretary”}o “take a decennial census of population as of the first day of’ Apgl
U.S.C. § 141(a). Section 141(bi) the Act thenrequires that the Secretary report to the
Presidentwithin nine months of the census date “[tjhe tabulation of total population by
State$ as ascertained undéhe censusand ‘as required for the apportionment
Representatives in Congress among the several Stdtess 141(b) Therefore, in his
Section 141(b) report, the Secretary mpstvide one numbeto the President the
tabulation of the whole number of persons in esdateobtained from the decennial census

Id. The statute provides for no other number to be transmitted.

3
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Once the Presidenteceivesthat number he must “transmit to the Congress a
statement showing the whole number of persons in each State, excluding Indians not taxed
... and the number of Representatives to which each State would be entitled.” 2 U.S.C. §
2a(a). This number isused for reapportionmemaindmust be*ascertained under the . . .
census of the populand Id. After the President has transmitte@ thumberthe Clerk
of the House of Representativesndsto the executive of each state the number of
representatives to which his or her state is entitlddg 2a(b).

The Census Bureguunderthe authority delegated to it by Congress, has also
established finalrules for the 2020 Censusncluding the rule for how and where
individuals will be enumeratedSeeFinal 2020 Census Residence Criteria and Residence
Situations, 83 Fed. Reg. 5525 (Feb. 8, 2qi®) “Residence Rule”). Under the Residence
Rule, the “specific location” at which a person is courftedpurposes of the census is
determined by the “concept of ‘usual residence,’ which is defined by the Census Bureau as
the place where a person lives and sleeps most of the tlcheat 5526. “This concept of
‘usual residence’ is grounded in the law providing for the first census, the Act of March 1,
1790, expressly specifying that persons be enumerated at their ‘usual place of dolode.™
(citation omitted).

The Residenc®ule applies to citizens and noitizens alike regardless of their
legal status “Citizens of foreign countries living in the United States” are “[cJounted at
the U.S. residence where they live and sleep most of the tiltheat 5533. Although one

commengr “expressed concefruring the notice and comment peritabout the impact

of including undocumented people in the population counts for redistricting because these

4
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people cannot vote,” the Census Bureau explaineditthabuld “retain the proposed
residence situation guidance for foreign citizens in the United Staligsat 5530. That
meansundocumented persomsustbe counted in the020 &nsusunder the Residence
Rule “if, at the time of the census, they are living and sleeping most of the time at a
residence in the United Statedd.

B.

The Residence Rule became final in February 2018, and the Census lB2gaau
conductingthe 2020 decennial census on January 21, .2@&Important DatesU.S.
Census Bureau, https://2020census.gov/en/important-dates(latsnl visited Nov. 3,
2020). Exactly sixnonthsinto the census courdn July 21, 2020, the President issued a
Presidential Memorandum titled “Excluding Illegal Alieltem the Apportionment Base
Following the 2020 Census 85 Fed. Reg. 44,679 (July 23, 202the( “Presidential
Memorandum’or “Memorandum}. The Presidential Memoranduheclares thdit is the
policy of the United States to exclude from the apportionment base aliens who are not in a
lawful immigration status . .to the maximum extent feasible and consistent with the
discretion delegated to the executive brandhd."at 44,680. Under the Memoranduitime
Secretary must firstake all appropriate action” in compiling his Section 141(b) reftort
provide information permitting the President, to the extent practicable, to exercise the
President’s discretion to carry out the policy set forth in [the Memoranduch].Second,

“[t] he Secretary shadlllsoinclude in that report information tabulated according to the
methodology set forth in” the Residence Rule.

As the government explairtys language “direct[ghe Secretary toeport two sets
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of numbers to the President ECF No. 36 (“Defs.’” Opp”), at 38. One isan
“enumeration”of the population of eactiate tabulatec@ccording to the Residence Rule.
Id. at 4. The other consists dfiinformation permitting the President, to the extent
practicable,’ to carry out the stated policg., an apportionment excluding illegal ali¢hs
id. (citation omitted)— or, in short, a population tabulation from which undocumented
immigrants, “to the maximum extent feasible,” have been exclud&ekPresidential
Memorandum, 85 Fed. Reg. at 44,680.
C.

On July 31, 2020, 11 individuals and two nongovernmental organizdtronght
this caseagainst the government, naming as defend&nésident Donald J. Trump,
Secretary of Commerce Wilbur L. Ross, Jr., Census Bureau Director Steven Dillingham,
the Department of Commerce, and the Census Burdauheir amendedomplaint, the
plaintiffs contend that the Presidential Memorandamnlawfulbecause wiolates (1) the
Fourteenth Amendment’s requirement that apportionment be based on the whole number
of persons in eacstate; (2)Article I's requirement that the apportionment be based on an
“actual Enumeration” taken every ten years in the manner Congress B§itts;relevant
censusand apportionmertelated statutes 13U.S.C. 8§ 141, 195 and 2 U.S.C. § 2a; and

(4) 5 U.S.C. § 706(2bf the Administrative Procedure Act. The amended complaint also

! This case initially wasassigned to Judge Xinis. On August 17, 2020that
plaintiffs’ request and without objection from the government, Judge >Soigght
appointment of a thregidge district court pursuant to 28 U.S.C. § 22&eeECF Nos.

17, 21. On August 26, 2020, the Honorable Roger L. Gregory, Chief Judge of the Fourth
Circuit, addedludges Harris and Hollander to form this thye#ge court SeeECF No.
29.
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alleges that the Memoranduiiscriminatesagainst Hispanicommunitiesand immigrant
communities of color in violation of the Fifth Amendment’s Due Prockasse.As relief,
plaintiffs ask this Court to declatbe Presidential Memorandum unlawful, to issués

of mandamus requiring the Secretary and the President to comply with federal law, and to
enjointhe defendants from excluding undocumenteohigrantsfrom the apportionment

base.

Although the amended complaint is far-reaching, we consider today a more limited
motion for partial summary judgmenSummary judgment is warranted when toairt,
viewing the evidence in the light most favorable to themaving partyfinds “no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P56(a);see alsdCelotex Corp. v. Catretd77 U.S. 317, 322 (198@mmett
v. Johnson532 F.3d 291, 297 (4th Cir. 2008). “A party opposing a properly supported
motion for summary judgment ‘mayot rest upon the mere allegations or denials of [his]
pleadings,’ but rather must ‘set forth specific facts showing that there is a genuine issue for
trial.”” Bouchat v. Balt. Ravens Football Club, In846 F.3d 514, 522 (4th Cir. 2003)
(quoting formerFed. R. Civ. P. 56(e)). “A mere scintilla of proof . . . will not suffice to
prevent summary judgmentPeters v. Jenney27 F.3d 307, 314 (4th Cir. 2003).

The plaintiffs maintain that they are entitled to summary judgment as to two claims.
First, they argue that lBxcluding undocumented immigrants from the apportionment base,
the Presidential Memorandum violates, as a matter oftlevequirement set out in the
Fourteenth Amendment, 13 U.S.C. 8§ 141(b), and 2 U.S.C. § 2a that the “whole number of

personsn each Stateor “total populatiorby State% beused for apportionmenSeeECF
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No. 191 (“Pls.” Mem.”), at ~18. Secondthey argue that the Presidential Memorandum
alsoviolates Article | 13 U.S.C. 8141(b),and 2 U.S.C. 8a(a)by requiring the use of
non-census datan the Secretary’Section141(b) report and for apportionmend. at 18—
202

In support of standing, the plaintifigrgue thatthe Presidential Memonaum
creates a substantial risk that they will suffer an apportionment harm bee#ase states
in which they reside will lose congressional seatsCF No.39 (“Pls.” Reply”), at5—6.
According to the plaintiffs, this harm is to be expected; the Presidevigmhorandum is
“expresslyintendedo reduce representation in states with large numbers of undocumented
immigrants,” singing out California— where some of the plaintiffs live as a state that
should lose congressional seats under the new paticy.he plaintiffs buttress their claim
with the uncontested expert reportemionomisDr. Ruth Gilgenbach, showing tHainder
an exceptionally broad range of assumptions and accounting for significant statistical

uncertainty,”California andalso Texas where other plaintiffs live- each arévirtually

2 Alternatively, the plaintiffs move fom preliminary injunction on the ground that
the Presidential Memorandum violates the equal protection component of the Fifth
Amendmentbecause its part of a sustained campaitirat began with an saccessful
attempt to add a citizenship question to the ceasdsthen continuebly othermeans to
dilute the voting power of newhite and Hispanic communitie®ls.” Mem.at 26-35. In
support, they point tthe recently disclosestudy ofDr. Thomas Hfeller, who worked
closely on census issues with a trusted advisor to the Secretéwy Hofeller study
concludes thatemoving undocumented immigrants from the redistricting process would
advantage “Republicans ahbn-Hispanic Wites.” Kravitz v.U.S.Dep’'t of Commerce
382 F. Supp. 3d 393, 39800 (D. Md. 2019)(citation omitted) Because we grant
summary judgment on other grounds, we need not consider the plaintiffs’ alternative
request for a preliminary injunctiorbeclining to reach the argumehtgwever, in no way
casts doubt on its validity.
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certain” to lose a congressional seat if the Presidential Memorandoohsy is
implemented.ld. at9-103
.

We beginwith the government’s contention that plaintiffs lack standing and,
relatedly, that thie claims are not ripe for adjudicatiormhe government asserts that it is
not yet clear how the Memorandum will be implementedeven whether it will be
implemented at all. This isecausgaccording to the governmefiftfjhe extent to which
it will be feasible for the Census Bureau to provide the Secretary of Commerce a second
tabulation” wholly excluding undocumented immigrants from the apportionment base “is,
at this point, unknowii Defs.” Opgn at 7. Thus, says the governmeahy apportionment
injury is too speculative to constitute the requisite “injury in fact” for standing purposes.
And becausé[a]nalyzing ripeness is similar to determining whether a party has standing,”
Miller v. Brown 462 F.3d 312, 3189 (4th Cir. 2006)the governmenargues that the
plaintiffs’ claims are not ripe for the same reasons.

We disagree.There may have been a time when the government plausibly could

argue that it was “not known” whether any apportionment harm would befall the plaintiffs

3 Alternatively, plaintiffs contend that thiehave standing because the Presidential
Memorandum substantially risks voter dilution and loss of federal funds and impairs the
activities of the organizational plaintiffs by deterring census participageePls.” Reply
at11-16. The plaintiffs inNewYork v.Trump No. 20CV-577Q 2020 WL5422959 at
*15-23(S.D.N.Y. Sept. 10, 20203uccessfully advanced this argument while the census
count still was ongoing. But the Census Bureau’s counting operations ceased on the day
after oral argument in thisase,seeECF No. 44, raising questions as to the continued
validity of this theory. We do not and need not rely on it here, given that the plaintiffs
before us have standing based on their impending apportionment harms.
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because “the Secretary ha[d] not yet determined how he w[ould] calculate the number of
illegal aliens in each State even whether it [wa]s feasible to do so at"alNew York

2020 WL5422959at *15 (emphasis added$ee alsdECF No. 362 (“Abowd Decl.”) |

15 (declaring on September 1, 202Q@hat ‘the Census Bureau is in the process of
determining the appropriate methodologies” tocomply with the Presidential
Memorandum).But the record now before us documents the Census Bureancsete

plans to implemenrfully the Memorandum, and sbe plaintiffs have shown the requisite
“substantial risk,”see Susan B. Anthony List Dreihaus 573 U.S. 149, 158 (2014)
(citation omitted) thatthey will suffer the very apportionment harms the Memorandum is
intended to inflict!

We begin with the basics. So long as at least one plaintiff in front of us has standing,
then a justiciable controversy exis3ep’'t of Commerce v. New YqtfCommerce v. New
YorK), 139 S. Ct. 25512565 (2019). Plaintiffs have standing if they(1) suffered an
injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3)
that is likely to be redressed by a favorable judicial decisi@p6keo, Inc. v. Robin$36

S. Ct. 1540, 1547 (2016). The government challenges only the first prong, injury in fact.

4 1n this respect, we do not confront the same record that was before the court in
New Yorkwhich suggested, without deciding, that an apportionment injury like the one
alleged here was too speculative, in early September of 2020, to confer Article Ill standing.
See2020 WL 5422959, at *15.That same courindeedrecognized that age Census
Bureau and Department of Commerce continued census data collection and processing, the
alleged apportionment injuries might “no longer be [too] speculative” to support Article 11l
jurisdiction. SeeOpinion and Order Denying Stayiew York No. 20CV-2770, at 11 n.8
(S.D.N.Y. Sept. 29, 2020). In our considered judgment, that time has come.

10
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An injury in factis sufficientto confer Article Il standing when a plaintiff “has
sustained or is immediately in danger of sustaining a direct injudy.at 1552(Thomas,
J., concurringfcitation omitted) There is no dispute that a future injury, like the plaintiffs’
alleged apportionment harms, may suffice. As the parties agree, so long as an alleged
future injury is “certainly impendingor there is dsubstantial riskthat the harm will
occur,”then Article Il standings satisfied. See Susan B. Anthony L.iS73 U.S. atl58
(quoting Clapper v. Amnesty IMtUSA 568 U.S. 398, 414 n.5 (20)3see alsdDefs.’
Opp’'natl0;Pls’ Replyat 52 Likewise, nogenuine dispute existsat the* expected loss
of a Representative” through reapportionment “satisfies the imufgct requirement of
Article Il standing.” Dep’t of Commerce v. U.S. House of Representafiv@smmerce
v. Housé), 525 U.S. 316, 331 (1999). When a state “anticipatiEfsing a seat in
Congress,” that “diminishment of political representation” is a conanptey sufferedoy
boththe state itselfsse Commerce v.é\W York 139 S. Ct. at 2565, and its citizessge

Commerce v. Hous&25 U.S. at 331-32.

> Clapper v. Amnesty International US368 U.S. 398, 414 n.5 (2013)ggests in
a footnote that, at least in some cases, it may be appropriate to focus exclusively on the
“certainly impending” formulation. Sinc€lapper, however, the Supreme Court has
continued to apply the disjunctive standard embraced by both parties here, asking whether
there iseither a “substantial risk” of injuryor a “certainly impending” injury. See
Commerce v. New Yqrk39 S. Ct. at 256%usan B. Anthony Lis573 U.Sat158 And
this case involves none of the “foreign affairs” concerns that counseled in favor of
emphasizing the “certainly impending” standar€lapper See568 U.S. at 409. Equally
important, as inClapper, id. at 414 n.5, the precise terminology makes no difference.
However the inquiry is framed, the plaintiffs’ alleged apportionment harms are not so
“conjectural or hypothetical” that they fail to confer Article Ill standisge Lujan v. Defs.
of Wildlife, 504 U.S. 555, 560 (1992) (citation and internal quotation marks omitted).

11
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Squarely before us whetherimplementingthe Presidential Memorandum creates
a“substantial risk” that states in which at least some of the individual plaintiffs reside will
lose congressional seats if undocumented immigrants are excluded from the apportionment
base. Reviewing the record in the light most favorable to the governrseatPenley v.
McDowell Cnty. Bd. of Educ876 F.3d 646, 650 (4th Cir. 201 Mg plaintiffs have met
their burden of establishing thaabstantial risk See Commerce v. Hoy&25 U.S. at 330;

City of San Jose2020 WL 6253433, at *22.

The government does not materially contest that once implemented, the
Memorandum’s policy of excluding undocumented immigrants from the apportionment
base to the “maximum extefeasible,”seePresidential Memorandum, 85 Fed. Reg. at
44,680, almost certainly will cause both California and Texamtes in which multiple
plaintiffs reside— to lose congressional seats in the upcoming apportionn&seECF
No. 197 (“Gilgenbach Decl.”) at 1213 {1 22—235ee alsd&CF No. 193 (“Kang Decl.”),
at 191 34; ECF No. 198 (“Dodani Decl.”), at 41 34; ECF No. 198 (“Lira Decl.”), at
7 11 36; ECF No. 18 (“Ulloa Decl.”), at 91 3-4. This is true no matter thgrecise
methodologyused by the Secretary or the exact number he provides the President. Even
undera wide range of assumptions and accounting for statistical uncertainty, California
and Texas are “highly likely to lose a congressional seat if undocumented immiigrahts
removed from congressional apportionment calculations.” Gilgenbach{2&;kee also
id. 11 9-39. And of course, that is to be expected. The Presidential Memorandum
announcedexpressly that its goal is t@duce representation in states with sigaitfiic

numbers of undocumented immigrantSeePresidential Memorandum, 85 Fed. Reg. at

12
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44,680(explaining that states with large numbers of undocumented immigrants should not
be “rewarded with greater representation in the House of Representatives”). Indeed, as the
government clarified at oral argument, the unnamed state singled out by the kidunora

that islikely to lose two or three congressional seats as a result of the Memorandum is
California, ECF No. 47 (“Oral Arg. Tr.”), at 24, in which several plaintiffs live.

None of this is genuinely disputed. The government doeargue that there is no
“substantial risk” that, if implemented, the Memorandum would produce the intended
apportionment harms. Instead, the government stakes its argument on a different
proposition: that there is no “substantial risk” that the Memorandatually will be
implemented, or at least fullgnoughimplemented to bring about treesiredshift of
congressional seats. In support of this argument, the government highlights that the
Memorandum calls for the exclusion of undocumented immigrants tontizte extent
“feasible” or “practicable,”see85 Fed. Reg. at 44,680, and perhaps it will not prove
“feasible” to identify all or even any undocumented immigrants for subtratbam the
apportionment base. Defs.” Oppan8. Or maybe, the government suggests, it will be
“practicable” to identify only some “hypothetical smaller” subset of undocumented
immigrants whosexclusion might not suffice to cost California or Texas a congressional
seat. Id. at 44. In short, the government argues, whether the Presidential Memorandum
will be implemented as intended remaiss “conjectural [and] hypothetical” that the
plaintiffs cannot show a “substantial risk” of injurid. at 10 (citations omitted).

Like the court inCity of San Josesee2020 WL 6253433, at 17-20, we disagree.

On its face, the Memorandum makes “abundantly clear” its intent to exclude not some but

13
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all undocumented immigrants from the apportionment base, and “unambiguously
commands action” to achieve that golal. at *18 (intenal quotation marks omittedY-he
Memorandum plainlystates that “it is the policy of the United States to exclude”
undocumented immigrants from the apportionment base “to the maxaéxtemt feasible.”
Presidential Memorandum, 85 Fed. Raig44,680.And if there were any doubt thathat
is contemplated is to excluad undocumented immigranfom the apportionment count
the Memorandum dispels lity explicitly referencingthe “more than 2.2 million illegal
aliens” living in California id., an estimate of theéotal number of undocumented
immigrantsin that stat€. Giventhe Memorandum’s plain text and stated purpdse,
“presumption of regularity” that attaches to ageaction means that waesume, in the
absence of contrary evidence, that 8exretaryand Census Bureau will take the steps
necessary to exclude nedme but all undocumented immigrants fromadpportionment
base SeeUnited States v. CherRound, Inc, 272 U.S. 1, 1415 (1926);see also U.S.
Postal Serv. v. Gregorp34 U.S. 1, 10 (2001).

At oral argument in miDctober, the government took the position that
notwithstanding the rapidly approachiegd-ofyear deadline for the Secretary’s report,
agency planning under the Memorandum remained so preliminary and “dynamic” that it

was impossible to say what the Secretary might be able to produce. Oral Argldr. 8

6 Unauthorized immigrant population trends for states, bighrdries andegions
Pew Rsch. Ctr.(June 12, 2019)https://www.pewresearch.org/hispanic/interactives/
unauthorized-trends (estimating 2.2 million undocumented immigrants resided in
California in 2016).

14
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But the supplemented record in thisse, based on the government’s own sworn
declarations and filings in parallel litigation, is replete with evidence of concrete plans to
provide the President with a number approximating the total number of undocumented
immigrants in each stateSpecifially, the Census Bureau will start by providing the
Secretary, by December 31, 2020, with the number of all “unlawful aliens in ICE Detention
Centers.” Decl. of Albert E. Fontenot, Jff 8 La Union Del Pueblo Entero v. Trumio.
8:19¢v-2710 (D. Md. Oct. 2, 2020), ECF No. }26 Next, the Bureau, by January 11,
2021, will “provide the Secretary with other Presidential Memoranckiated output$

Id. Critically, these “outputs” will be submitteds “necessary téully implementthe
Presidential Memoranduin SeeDecl. of Albert E. Fontenot, Jf. 26 Nat'l Urb. League

v. RossNo. 5:20ev-05799 (N.D. Cal.Oct. 1, 2020) ECF No. 284-1 (emphasis added).

This is not some inchoate plan, so vague that it presentsubstantial risk’of
coming to fruition. As discussed, the Bure&as provided exact dates for the provision of
information. See~ontenot Decl] 8 La Union Del Pueblo EnterdNo.8:19¢cv-2710, ECF
No. 1261. And the Bureaus certain enough of exactly what will be entailed in the
collection of that information that it cajuantify —to the day- how long such collection
will take. Postponing the provision of additional “Memorandustated outputs” until
January of 2021, the Census Bureau has attested, will save it precisely five days of work
in December, which it now can devote fwostdata collection processing” for ti2920
Census Id. 1 4. The meticulousness of the agency’s calculations belies any suggestion

that the Bureau has yet to determine whether and how it will transmit to the Secretary the

15
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data necessary to “fully implement” the Presidential Memorandtomtenot Decl{ 26,
Nat'l Urb. League No. 5:20ev-05799, ECF No. 284-1.

The government has offered no counterweight to this evidence. It has prowided
reason why it woulchot be feasible for the Bureau and the Secretatgltalatethe total
number of undocumented immigrants in each steeeCity of San Jose2020 WL
6253433 at*19-20. Nor is one readily apparent. As of July 2019, the Census Bureau
possessed records that would allow it to identify the citizenship status of 90 percent of the
United States populatiorSeeExec. Order No. 13,880, 84 Fed. Reg. 33,&&1821 (July
16, 2019) The Presiderdlsoissued an Executive Order on “Collecting Information About
Citizenship Status in Connection with the Decennial Censaswhich heinstruced
agencies to share with the Department of Commergdime for use in conjunction with
the 2020Census -any additional records that would identify citizenship status g0 as
“generate a more reliable count of the unauthorized algrulation in the country.ld.
at 33,823see also idat 33,824 And since then, the Bureau has made significant progress
toward implementing the Presidential Memorandum, obtaining additional administrative
records that will allow it, in the government's words, to “ascertain the illegal alien
population.” SeeCity of San Jose2020 WL 6253433, at19-20 (quoting defendants’
statement at court hearing).

Simply stated, the plaintiffs have shown the requisite “substantial risk” that the
Presidential Memorandum will be implemented as intended, causing the intended
apportonment harmslf any evidence exists that the Census Bureau or Secretary will not

or cannot comply fully with the Memorandurihe government has yet to share such

16
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evidence with usSeeid. at *20 n.11. Any speculative and theoretical possibility that the
agency nay fall short in its efforts to carry out the Memorandum’s announced policy does
not negate the plaintiffs’ showing of “substantial risk” sufficient to confer standieg

id. at*17-20.

We next turn to ripenessBecause hbih standing and ripeneflew from Article
lII's case or controversy requiremesgeSouth Carolina v. United State312 F.3d 720,

730 (4th Cir. 2019);[a]nalyzing ripeness is similar to determining whether a party has
standing” in that it “prevents judicial consideration of issues until a controversy is
presented in ‘cleanut and concrete forffi Miller, 462 F.3dat 318-19 (quotingRescue
Army v. Mun. Ct. of L.A331 U.S. 549, 584 (1947)The “basic rationale” of the ripeness
doctrine “is to prevent the courts, through avoidance of premature adjudication, from
entangling themselves in abstract disagreements over administrative poliéibbdtt
Labys v. Gardner387 U.S. 136, 148 (19679brogated on other grounds by Califano v.
Sanders430 U.S. 99105 (1977). For reasons similar to those previously discustex
plaintiffs face a substantial risk of a direct and imminent apportionment injury, and thus
their claims are ripe for adjudication.

In urging us to find the claims unfit for adjudication, the government puts forward
the same wh&nows-what-willhappen argument, and we likewise reject it hefde
Bureau and &retary soon will“fully implement” the PresidentiaMemorandum,see
Fontenot Decl. I 26\at’l Urb. League No. 5:20cv-05799, ECF No. 284, causing the
plaintiffs an actual and imminemtpportionment harm The only question presented is

whether the government has the lawful authority to do what it has repeatedly reaffirmed it
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will: exclude the maximunpossible number of undocumented immigrants from the
apportionment base. That question is “purely leddllter, 462 F.3cat 319 andinvolves

no aspect that woulthenefit from further factual developmehtSee Ohio Forestry Ass’n

v. Sierra Clubh 523 U.S. 726, 733 (1998). Of couisés true, as the government points
out, that‘l[w]here an injury is contingent upon a decision to be made by a third party that
hasnot yet acted, it is not ripe Doe v. Va. Dep't of State Policél3 F.3d 745, 758 (4th

Cir. 2013) Butthe government is not a thighrty actor. And it plainly haacted here,
taking numerousoncretestepgo fully implement the Memorandum’s policy of maximum
exclusion.

The government nonetheless urges us to defer review to awmigroperly
interfer[ing] with the Census Bureau’s ongoing efforts to determine how to respond to the
Presidential Memorandunand ‘imped][ing] theapportionment.” Defs.” Opp’'at8. But
it has put forwarcho reasonable argumehtthearing tis case now wildisturbthe 2020
Census In fact, the government hasessed repeatedly thhe Presidential Memorandum
Is concerned with apportionment only and has no impacthe census or census
procedures.Seed. at 11; ECF No36-1 (“Fontenot Decl.”f 13.

Nor will judicial review interfere with ongoing agency actiofhe Census Bureau
can go forward with its count of undocumented immigrants whileeselve the “clean
cut and concrete” questions presentddler, 462 F.3d at 319 (citation omitted), and, if
warraned, enjoin the Secretary from providing the President with the resOftaNew
York 2020 WL 5422959, at *3@llowing agency to¢ontinu[e]to study whether and how

it would be feasible to calculate the number of illegal aliens in each State” whileirgjo
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transmittal of data to the President). And the government’'s argument that judicial review
will impede the apportionment processly stands ifit succeeds on thmerits: f the
government cannaxclude undocumented immigrants from the apportioirhageas a
matter of lawthenjudicial review only “impeged” the governmerftom violating federal
law or the ConstitutionSee City of San Jos2020 WL 6253433, at *23. The plaintiffs’
claims are thus “fit for judiciateview’ and ripe under Article IlI South Carolina912
F.3d at 730.

The government, however, has a fallback arguméwmen if wecouldhear this case
now, it suggestghat we wait because “census and apportionment cases generally are
decided posapportionment,” and following that practice here would cause the plaintiffs
no harm. Defs.” Opp’at9. But we need not consider whether waiting visits appreciably
more or less harm to tipdaintiffs. Their claims are plainly fit for reviemow, with no risk
that adjudication will interfere with agency effortsdd no need for further factual
development, andothere is nothingagainst which to balance any costs of del&ee
South Carolim, 912 F.3d at 730City of San Jose2020 WL 6253433, at *24ee also
Miller, 462 F.3d at 319 (courts should balance the fitness of issues for decision against the
hardship to parties in waiting when they are in conflict). And while it mgyolssibleto
remedy an apportionment harm after the feeg Utah v. Evan$36 U.S. 452, 459 (2002),
it is not require, see Commerce v. Hoys25 U.S. at 3284 (considering pre
apportionment challenge), and it is hard to see why it would be desirable here.

This isnot a situation where plaintiffs chose to raise claims japgiortionment,

once the nature of thrdaimsand consequemjuriesbecame clearSeeCity of San Jose
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2020 WL 6253433, at *22 & n.13 (discussing casefls)JUtah 536 U.S. at 458. We know
now, before actual apportionmentyho would be injuredwere the Presidential
Memorandum implemented E€alifornia and Texas, at a minimum, along with their
residentsseeGilgenbach Decl. 23 — so there is no need to wait. And as the government
itsdf has stressed in parallel litigation, “a p@gtportionment remedy, while available,
would undermine the point dfie deadlines established by Congress, which is to provide
prompt notice to the Nation about the new apportionment that will govern the next
congressional elections.” Motion for Expedied Consideration of the Jurisdictional
Statementt 6 Trump v. New YorkNo. 20366 (U.S.Sept. 22, 2020)see alsaDefs.’
Opp’n at9 (asserting tabulations “called for by the Memorandum must be reported by no
later than the end of this year”)A postapportionment remedy also runs the risk of
frustrating the efforts of states to complete their own redistricting on sched@de.
Comnerce v. Houseb525 U.S. at 33334, City of San Jose2020 WL 6253433, at24.
And it needlessly wouldhtroducecertain complexities regarding the fashioning of relief
Once the Secretary delivers his tabulation of undocumented immigrants to the Rresiden
the most obvious remedy would be an injunction not against the Seeretaoge primary
role in apportionment would have endedhut against the President, an “extraordinary”
form of relief, see Franklin v. Massachusetts05 U.S. 788, & (1992), thatcourts
normally should avoid where possibl&eeNew York2020 WL 5422959, at *34citing
Nixon v. Sirica487 F.2d 700, 709 (D.C. Cir. 1973) (en banc)).

In light of these considerationsve cannot agree with the government ttiedt

circumstances hemunsel against the exercise of jurisdiction. No good reason &xists
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postpone consideration of the legal questions presented by the Presidential Memorandum,
where waitingo grantrelief would mean undoing an apportionment already completed. A
“federal court’s obligation to hear and decide cases within its jurisdiction is virtually
unflagging,”’see Lexmark Int’l, Inc. v. Static Control Components, B2 U.S. 118, 126
(2014)(citation and internal quotation marks omitted), and so we turn next to the merits of
the plaintiffs’ partial summary judgment motion.

1.

Two threejudge panels already have thoroughly canvassed the merits of the
plaintiffs’ claims. Both held that the Presidential Memorandum is unlav8akCity of
San Josg2020 WL 6253433, d25-26;New York2020 WL 5422959, &, *25-32. We
agree \ith both decisions anikhcorporate their detailed reasonitagthe extent the issues
are presented identically here.

Like both City of San Joseand New York we conclude that th@residential
Memorandum deviates from the governing federal statutesth by excluding
undocumented immigrants from the apportionment baltybecause of their legal status
and bydirecting theuseof noncensusdata for apportionmentBecauseof these clear
statutory violations we, like the New York court, decline to reach the plaintiffs’
constitutional claimsSee Nework 2020 WL 5422959, at25 (citingAshwander v. Tenn.
Valley Auth, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring)). We of course agree
with City of San Jos¢hat the relevant constitutional provisions and history inform the
meaning of the statutesee2020 WL 6253433, at *25, and our decision to rest on statutory

grounds alone in no way calls into question that court’s constitutional holding.
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A.

We start with the straightforwarstatutory scheme governing who must be included
in the apportionment base. Section 141(b) requires that the Secretary report to the President
“[t]he tabulation of total population by States . as required for the apportionment of
Representatives in Congress.” 13 U.S.C. § 141(b). Section 2a then mdhdatese
President use that tabulation for apportionment: The Presidesitransmit to Congress
“the whole number of persons @ach State . . as ascertained under the .decennial
census and use tAt number to apportion congressional seats. 2 U.S.C. § 2a(a).

The governmenppropriatelydoes not dispute that undocumented immigrants are
“persons” under the meaning $edion 2a. Cf. Plyler v. Doe 457 U.S. 202, 210 (1982)
(holding that‘persons” under the Fourteenth Amendment includes all persons regardless
of their “status under the immigration laws”). Nor does it spend much time foousing
the modifier “in,” Defs.” Opp’nat 22, 3738: Based oithe ordinary meaning of “in,” as
well as accepted canons of statutory interpretation, the phrase “persons istatath
cannot reasonably be read to exclude “undocumented immigrants living igaachSee
City of San Jose2020 WL 6253433, at *43.

Instead, the government pins its hope for success on the Suprems Gseidnd
treatmenbf the term “inhabitant” in connection with the census and apportionngest.
Franklin, 505 U.S. at 80305(noting that, since the first census in 1790, Congress and the
Census Bureau counted persons as “in” esatle if thestate was their “usual residence”
or if they were an “inhabitant” of th&tate(citations omitted) Wesberry v. Sander876

U.S. 1, 13 (1964) (apportionment is determined by “the number of the State’s inhahitants”)
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From ths, the government derives the principle that “the whole number of persons in each
State” 2 U.S.C. §2a(a),means the whole number of inhabitants of estate, and that
Congress has vested the Executive with significant discretion to decide who qualifies as an
“inhabitant” of a stateSeeDefs.” Opp’nat22—-23, 37-40.

Like New YorkandCity of San Joseve disagrewith the government’s contentians
We may assume that the government’s premise is correct, and “persons in each state”
means only “inhabitants,” or perhaps “usual residents.” But that makes no difference
because undocumented immigrants are “inhabitants” of the states where they live as surely
as they are “persons in” those states.

The ordinarymeaning of an inhabitant is “one that occupies a partiqubce
regularly, routinely, or for a period of time.fnhabitant Merriam\Webster Dictionary
https://www.merriam-webster.com/dictionary/inhabitant[H] owever ambiguous the
term may be on the margins, it surely encompaidisegsl alienswho live in the United
States —amillions of illegal aliengndisputably do, some for many years or even decades.”
New York 2020 WL 5422959, at *29.Indeed,a “clear majority of undocumented
immigrantshave lived in the United States for over five years and have families, hold jobs,
own houses, and are part of their community.” ECF No. 19-6 (“Barreto Dedl7’) But
simply, aperson’s immigration status is irrelevanthe state which shegularly occupes
or to her “usual residenceS3ee City of San Jos2020 WL 6253433, at *435; New York

2020 WL 5422959, at *29,

"In the alternative, the government argues samteundocumented immigrants
for instance, those in immigration detentiewould not fall within the normal definition
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The historical context in which Section 2a was passetl subsequent historical
practice confirm thicommon-sense conclusionn 1929, wen Congres8rst provided
that the apportionment basehetotal ofthe “wholenumber ofpersons in each Stateee
Act of June 18, 1929, Pub. L. No. 71-13 § 22, 46 Stat. 21, 26, the Senate and House voted
down amendments that would have excluded-nitizens. See New York2020 WL
5422959, at *8—-31& n.17. The Senate even put aside the argument, as true but irrelevant,
thatthe billwould include in the apportionment base several million¢ibrens who had
entered unlawfully “without the consent of the American pebplEl Cong. Rec. 1919
(1929) 6tatement of Sen. Heflin)Andsince thabill became lawnobranch of the federal
governmeneverhas taken the position — prior to the Presidential Memorandum — that the
Executive’s discretion to define “the whole number of persons in each State” includes the
discretionto exclude undocumented immigrantSee New York020 WL 5422959, at
*32. Quite the opposite, @hgressrepeatedly hasejected bills to exclude netitizens
from the apportionment baseéSeeH.R. Rep. No. 74.787,at 1 (1940);1980 Census:
Counting lllegal Aliens: Hearing Before the S. Subcomm. on Energy, Nuclear Proliferation

& Fed. Servsof the Comm. on Governmental Aff86th Cong. 10 (1980) And the

of “inhabitant” and could be excluded from the apportionmBuitif this were so, it would
bebecause ch construction afhe Residence Ruland not the immigrants’ legal status as
undocumented persons. In any event, we are not called upon to decide whether a narrow
subset of undocumented immigrants may be excluded from the apportionment base. As
we have explained, the Presidential Memorandum’s plain terms and evident purpose
contemplatewholesale exclusion of undocumented immigrants, not some tatgete
refinement of the Census Bureau’s Residence Rode= New York020 WL 5422959, at

*29 n.16.
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Executive Branch always haaken the view, until now, that the 1929 Act, if not the
Constitution prohibitsexcludingundocumented immigranteom the apportionment base
on legal status aloneNew York 2020 WL 5422959, at *31-32.

Against this unbroken historthe government points us to past occasions — recited
by the Presidential Memoranduam which “aliens who are only temporarily in the United
States” and “certain foreign diplomatic personnéldve been excluded from the
apportionment base. Presidential Memorandum, 85 Fed. Reg. at.486(/Andcr the
Census Bureau's Residence Rule and irrespectivthefPresidential Memorandum,
persongrisiting the United States aertaindiplomatic personnel would be excluded from
the apportionment base because they aresudlresidents bany sate. The opposite is
true for many undocumented immigrants living in the United Stakesindisputably are
usual residents with deep ties to their statgse City of San Jos2020 WL 6253433, at
*29. Nor, contrary to the government’s position, is this cammense conclusion

disturbed by the fact that undocumented immigrants “have not legally entered and as a

8 Because it is clear that “persons in each State” included undocumented immigrants
when Section 2a’s predecessor was enacted in 1929, we need not look to the meaning of
the term at the Founding nor at the time of the Fourteenth AmendiS8ertNew York
2020 WL 5422959, at *30 n.17'For this reason, we need not and do not delve into the
meaning of the term@habitant’ and tisual residenceat the time of the Founding or of
the Reconstruction Amendments, or consider whether the concept of unlawful status w
known to the Framers dfrticle | or the Fourteenth Amendmernithere is no dispute that
the concept ofillegal aliens existed in 1929, whe8ection 2avas enacted.”) In any
event, the government’s citation to Chief Justice Marshall’s partial concurrence and partial
dissent inThe Venusl2 U.S. (8 Cranch) 253, 289 (181dgaling with war prizes which
itself cites the theorist Emmerich de Vattel's 1760 definition of “inhabitants” as “strangers
who are permitted to settle and stay in the countrgbes nothing to disturb the long
understood meaning that an inhabitant for purposes of the census is defined by his or her
usual residence, not immigration stat@&eeDefs.” Opp’nat 29, 35.
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matter of law may be removed from the country at any time.” Defs."my86. To state

the obvious, a person “living in a State but facing future removal is no less a ‘person[] in
that State’ than someone living in the State without the prospect of rem®ah”Y ork

2020 WL 5422959, &30 (alteration in original) (citation omittepd¥ee also City of San
Jose 2020 WL 6253433, at *45.

For that reason, the government’s heavy relianc&aplan v.Tod, 267U.S. 228
(1925)is misplaced. There, mon<itizen minorhad beerdenied access to the United
States in 1914 bwasparoled in the countrio wait out the First World WarSee d. at
230. The Court held the minor had rifitec[o]me a citizen” during that timgecause she
was not “dwelling within the United States.ld. To be sure, a¥Kaplan suggests,
immigration status is relevant¢dizenshipstatus. BuKaplansays nothing abowthether
a person is atinhabitant” for purposes of the censuen residing on American soilf
anything,Kaplancuts against the governmesthe minor inkaplanactually wasncluded
in the 1920 census while parole8eeDecl. of Jennifer MendelsoHi 3 New York No.
20-CV-5770 (S.D.N.Y. Aug. 25, 2020), ECF No. 149-2.

“With neither text nor history on [its] sideNew York2020 WL 5422959, at *32,
the government is left to argutha excluding undocumented immigias from
apportionment is “more consonant with the principles of representative democracy
underpinning our system of Government?residential Memorandun®5 Fed. Reg. at
44,680. That is contested, at a minimum; as the Supreme Court has explained, the
congessional seats apportioned under 2 U.S.Za(8) “serve all residents, not just those

eligible or registered to vote.SeeEvenwel v. Abbqttl36 S. Ct. 1120, 1132 (2016But
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whatever the merits of the Memorandum’s theory of representative democoacye€s
adopted a different one when it directed that apportionment be based on the “whole number
of persons in each State.” 2 U.S.Q&a). Because the Memorandum deviates from that
command, it is unlawful.

B.

Like theCity of San JosandNew Y orlcourts, wealsoconclude that the Presidential
Memorandum violates a second statutory requiremeéhait the congressional
apportionment be based on the results of the cemslenly the results of the censuSee
City of San Jose€2020 WL 6253433, at *4516;New York2020 WL 5422959at *25-29.

The statutory command is clear. Section 141(b) requires the Secretary to report to
the Presidenbne set of numbers[tlhe tabulation of total population by States under
subsection (a) of this sectior'that is,as countednder the decennial censtf&as required
for the apportionment of Representatives in Congress.” 13 UsSL&1(b) see also id.

8§ 141(a) (providing for the taking of the decennial censi&gction 2alsorequires the
President to “transmit to the Congress a statement showing the whole number of persons
in each State, excluding Indians not taxaslascertained undehe. . . decennial census

of the population, and the number of Representatives to which each State would be
entitled.” 2 U.S.C. 8§ 2a(aemphasis added)In short, and as neither party disputes,
Section 2a “expressly require[s] the President to usethe data from the ‘decennial

m

census’™ for apportionmentSee Franklin505 U.S. at 797.
As the court inNew Yorkexplained at length, this is not some empty formality.

Congress intended to create a “virtually seiecuting” apportionment schensseid at
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792, undewhich the President would be left without “discretionary power” to chomsse h
own numbers for purposes of apportionment, and would instead be required to use the
numbers collected and reported by the cenSee New YorkR020 WL 5422959at*26
(internal quotatiormarks omitted)see alsd-ranklin, 505 U.S. at 79 (once the President
is provided with the final decennial census data, the apportionment calculation is
“admittedly ministerial”). And until now, the Department of Justice has acknowledged as
much, consistently taking the position that the “Presidenggsemstentto Congress
regardingapportionment has to be based solely on the tabulation of total population
produced by the censusSeeNew York 2020 WL 5422959, at *26.

The Presidential Memorandurouts this statutory requirement Under the
Memorandumihe Secretary is directed to give the President one set of nuddrersd
from the census and tabulated according to the Census Bureau’s Residence Rule, which
does not take account of citizenship stat8gePresidential Memorandum, 85 Fed. Reg.
at 4468). But now the Secretary muaiso provide a “second” number as well: “the
population of each State ‘exclud[ing]’ illegal aliensSeeNew York2020 WL 5422959,
at *27 (alteration in original) (citation omitted). And wherever that second number comes
from —a matter over which the Secretary is given discretidrwill not be a product of
the census The Memorandum in this respect is cledt contemplates twaeparate
tabulations, one derived from the census and oneldgtseePresidential Memorandum
85 Fed. Regat 44680;Defs.” Oppn at 4 (describing “two tabulations” to be provided by

the Secretary). Because the Memorandum would have the President base apportionment
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on the second number, in order to exclude undocumented immigrants counted by the first,
seePresidential Memorandum, 85 Fed. Reg. at 44,680, it is unlawful.

The government does not dispute that the President must base the apportionment on
numbers derived from the decennial census. Instead, it argues that the President has the
“authority to direct the Secretary in making policy judgments that result in ‘tendal
census,”which allowed the President ikranklin to order the counting of overseas federal
employees as part of the cens&ee Franklin505 U.S. at 799800, 806. It follows, the
government contends, that the President here can choose to adopt the second set of numbers
provided by the Secretarya tabulation from which undocumented immigrants have been
subtracted — as the “decennial census” upon which he will rely for apportionment.

We disagree. This case is not about the extent of the President’s discretion to order
the exclusion oé class of people from the census, because that is not what the Presidential
Memorandum doesSeeOpinion and Order Denying Stay 6-7, New York No. 20CV-

2770. The Memorandum doesot direct that undocumented immigrants suétracted

from the censusount Instead, the Memorandum carefudlyecifiesthat undocumented
immigrants are to be excluded from the “apportionment baselisasctfrom the census
itself. See e.g, Presidential Memorandun85 Fed. Regat 44679 (“Excluding lllegal
Aliens from the Apportionment Bageollowing the 2020 Censugemphasis adde})id.
(“Although the Constitution requires the ‘persons of each State, excluding Indians not
taxed,” to beenumerated in the censu$at requirement has never been understood to
include in the apportionment baseery individual physically present within a State’s

boundaries . . .” (emphases addgd) The government’s consistent litigating position
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echoes this directive, emphasizing that the “Presidential Memorandum does not purport to
change the conduct of the census itseffieeDefs.” Oppn at 11;Fontenot Declf 13 (“The
Presidential Memorandum . has had no impact on the design of field operationgHet
decennial census, or on the Census Bureau’s commitment to count each person in their
usual place of residence, as defined in the Residence Criteria.”).

The Presidential Memorandum this regad does notmplicatethe President’s
authority to oversee the conduct of the census, as articulatecdmklin. Rather, he
Memorandumseparates the final census tabulatioto be delivered to the President
unaffected by anything in the Memorandum — from the second set of non-census numbers
also to be deliveredndon which the President will base the apportionment. Nothing in
Franklin “suggest[s], let alone hdlsl, that the President has authority to use something
other than the census when calculating the reapportionmédéiv York 2020 WL
5422959at *28. Nor doe$ranklin permit the Secretary to transmit a number other than
the total population as derived by the census in his Section 141(b) report. But that is
precisely what the Presidential Memorandiinects and for that reason, it violates Section

141(b) and Sectiona?

1t is true but beside the poithatthe Census Bureau mayse administrative
records and data as part of the actual enumeraeeDefs.” Opp’nat 39-40;see also
Utah, 536 U.S. at 457Franklin, 505 U.S. at 79486, 803-06. We do not conclude that
the Presidential Memorandum idtra viresbecause it requires the use of administrative
records. Itisultra viresbecause it requires the administrative records be used to calculate
a number other than the actual census enumeration upon which apportionment will be
based.
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V.

For the foregoing reasons, we grant summary judgment tpl#natiffs on the
statutory claims under 2 U.S.C.28 and 13 U.S.C. §841. We must therefore assess
whetherthe plaintiffsareentitled tothe permanent injunctiomand declaratory reliehey
seek

To warrant a permanent injunctidhe plaintiffs must show (1) th#tiey otherwise
will suffer anirreparable injury; (2) that remedies available at law, such as monetary
damages, are inadequate to compensatthéarinjury; (3) that, considering the balance
of hardships between them and the government, a remedy in equity is warranted; and (4)
that the public interest would not be disserved by a permanent injunSgaaBay Inc. v.
MercExchange, L.L.C547 U.S. 388, 391 (20063AS Inst., Inc. v. World Programming
Ltd., 874 F.3d 370, 3B-86 (4th Cir. 2017) Where,as here, “the Government is the
opposing party,” the balance of the hardships and public interest merge todékaarv.
Holder, 556 U.S. 418, 435 (200%ee also Roe v. Dep’t of Ded47 F.3d 207, 230 (4th
Cir. 2020).

The plaintiffs easily meet this standard. Their apportionment harmwould
“irreparably dilutf] voting power and the allocation of political representdtioma way
that cannot be remedied by monetary damag@&ty of SanJose 2020 WL 6253433, at
*50. And the plaintiffswould suffer those irreparable injurieis, at thevery least, every
congressional and president&@éction until the next reapportionment following the next

decennial censusSee New York020 WL 5422959, at *33.
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The balance of hardshisd the public interest also favor granting a permanent
injunction. The public interest is served by a valid reapportionment and is harmed when
the government acts contrary to federal.l&eeid. In comparisonthe government’s only
alleged hardship that “an injunction would impede the Executive’s historic discretion in
conducting both the census and the apportionfhBwtfs.” Oppn at49 —is illusory. The
government has repeatedly stated that the Presidential Memorandum &aad wit not
impad the conduct of the census, and any impediment tagpertionment would do no
more than ensure that the governmaasts lawfully I1d. at 11.

We thereforeenjoin all of the defendanexceptthe President from including in the
Secretary’s Section 141(b) report any “information permitting the Presideiotexercise
[his] discretion to carry out the policy set forth in section 2” of the Presidential
Memorandum -that is, any information concerning the numbemnoh-citizensin each
state “who are not in a lawful immigration status under the Immigration and Nationality
Act.” Presidential Memorandur85 Fed. Reg. at 44,680he Secretarynustinclude only
one number in his Section 141(b) report: “[t]he tabulation of total population by States” as
derived by the decennial census, which includes undocumented immigraotsire
inhabitants of the United StateSeel3 U.S.C. § 141(b).And in light of the Census
Bureau’s stategplan to send “other Presidential Memorandwgiated outputs” to the
President after the statutory deadline for the Section 141(b) repelRfontenot Decly 8
La Union Del Pueblo EnteroNo. 8:19cv-2710, ECF No. 124, the government also is
enjoined from transmitting to the Rim@ent any data or information on the numloér

undocumented immigrants in eadtate intended for use in apportionmentThe
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governmenimay, howevergontinueto collect data regarding the numbéundocumented
immigrants in each state if it so chooses.

Finally, and for similar reasons, we grant the plaintiffs’ request for declaratory
relief. Granting declaratorselief often“serve[s] a useful purpose in clarifying and settling
the legal relations in isstie Centennial Life Ins. Co. v. Posta88 F.3d 255, 256 (4th Cir.
1996) (citation omitted This is particularlymportant here bexise wedecline togrant
injunctive relief against the Presidenéven though he isthe central actor in
reapportionmein And granting declaratory relidgirmly settles the legal questions at issue
for the governmental actors who may continue to collect data relevant to counting the
number of undocumented immigrants in eatite. Accordingly, wedeclarethat the
Presidential Memorandum istra vires in violation of 2 U.S.C. § 2a and 13 U.S.C. § 141
to the extent it directs or permttse exclusion otindocumented immigrantsom the total
populationto be used foreapportionmenand because it directs the Secretary to include
in his Section 141(bjeport, and the President to base reapportionmerdata,collected
outside the decennial census.

V.
For the reasons given above, we grant the plaintiffs’ motion for partial summary

judgment. We need not and do not reach the merits of plaintiffs’ other clfims.

10'We believe that this matter was properly heard by a {udge panel for the
reasons set forth in Judge Xinis’s request to Chief Judge Gregory for the appointment of
such a panel. ECF No. 21. Nevertheless, we follow the lead of priofjulaige panels
by certifying that Judge Xinis, to whom this case was originally assigned, individually
arrived at the same conclusions that we have reached collectises;. e.g.New York
2020 WL 5422959, at *36 n.21.
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