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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 13-127706A0

EDMUND SAYWARD, SR. and MARC ABBOTt al
Plaintiffs,

V.
PEPPERIDGE FARM, INC.

Defendant.

OPINION AND ORDER
February27, 2015

O'TOOLE, D.J.

This putative @ss ation arises from allegatienthat defendant Pepperidge Farm, Inc.
classified its distributorsas independent contractorather than employeem violation of
Massachusett&eneral Law Chapter 149, Section 148Bhe putative class consists ‘¢a]ll
persm who performed services as distributors of Pepperidge Farm pursuant to Consignme
Agreements in Massachusetts at any time from October 2, 2010 to the pr&Semtgl at 12
(dkt. no. 11).) The distributors ague that as a result of beimfparacterizedas independent
contractorsthey improperly have been denied employee benefits and overtime compensation.
Pepperidge Farm has moved to strike the class allegations

Under the Federal Rules of Civil Procedure, a class action may be mairdalgetiit
sdisfies the numergity, commonality, typicality, and adequacy of representation requirements
of Rule 23(a). Fed. R. Civ. P. 23(a}®). In addition, he class action must satisfy the

requirements of Rule 23(b), which providesrelevant part
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[a] class action may be maintained if . . . the court finds that the questions of law or fact
common to class members predominate over any questions affecting only individual
members, and that a class action is superior to other available methods yoaridirl
efficiently adjudicating the controversy.

Fed. R. Civ. P. 23(b)(3Pepperidge Farmontendshat the distributors’ claims cannot satisfy
the predominance requirement of Rule 2@Eppecause Section 148B requires individualized
assessment dtie relationkip between Pepperidge Farm aath independent contractor.

Under Chapter 149, Section 148B,

an individual performing any service . . . shall be considered to be an employee . . .
unless:
(1) the individual is free from control and direction in connection with the
performance of the service, both under his contract for the performance of service
and in fact; and
(2) the service is performed outside the usual course of the business of the
employer; and,
(3) the individual is customarily engaged in an peledently established trade,
occupation, profession or business of the same nature as that involved in the
service performed.

M.G.L. ch. 149, § 148B. For an individual to qualify as an independent contractor, the employer

bears the burden gdroving all three elements of Sectiat48B. Athol Daily News v. Bd. of

Review of the Div. of Employment & Training@86 N.E.2d 365, 370 (Mass. 200Bepperidge

Farm argues that a court mustconduct a faeintensive analysis o&ach individual's work
activitiesto determine whethdreis an employee under Section 14&Bd, as a resukpmmon
guestions of fact will never predominate for claims under Section 148B.

To be sure, courts have refused to certify classeghere plaintiffs brought
misclassification claims umd Section 148Bbecause the putative classuld notsatisfy the

predominance requirement of Rule 23@eMagalhaes v. Lowe’s Home Citrs., Inblo. 13cv-

10666DJC, 2014 WL 907675, at *8D. Mass. Mar. 10, 2014)Shwannv. FedEx Ground

Package SysiInc, No. 1:cv-11094RGS, 2013 WL 129243at*2-3 (D. Mass. Apr. 1, 2013);

In re Fed& Ground Package Sydnc. Employment Practices Litig273 F.R.D. 516, 526N\.D.
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Ind. 2010) (FedEx I) (applying Massachusetts law); In re F&dGround Package Sydnc.,

Employment Practices Litig.273 F.R.D. 424, 4557 (N.D. Ind. 2008) (FedEx ) (applying

Massachusetts law). Howevehjs issuecomes before the Court by way of a motion to strike.
While district courts have the authority to strike class allegatimm f pleadingoursuant to

Rule 12(f) of the Federal Rules of Civil Procedure, the First Circuit hasiloestitis remedy as
“drastic’ and encouraged courts to await a more developed factual record before deciding

whether a class can move forwakdlanningv. Boston Med. Ctr. Corp725 F.3d 34, 580 (1st

Cir. 2013)! Further,the facts ofManning are instructive herdn Manning the putative class
consisted ohumerousemployees from Boston Medical Center who claimed that they had been
deprived of wages and forced to work exghifts in violation of the Fair Labor Standards Act
and Massachusetts common lae district court granteamotion to strike on the theory “that
the existence of such a widespread policy across such a diverse group ofeesiphgs
implausible.ld. The First Circuit rejected thifinding, explaining

[e]ven if the court had concerns about plaintifibility to represent such a diverse group

of employees, those concerns do not justify the drastic measure of strikingaske cl
allegations in their entirety.

! pepperidge Fan argues that the decisionsSohwannMagalheasFedEx | andFedEx Ilwere

not based on the factual records of each case, but on Section 148B’s statutory rag@imeme
individualized proof. However, the Court Magalheasengaged in a thorough analysis of the
factual record and suggested that Section 148B may be amenable to class actoasclessris
particularly homogenous. 2014 WL 907675, at6%distinguishingMartins v. 3PD, Inc, No.
11-cv-11313DPW, 2013 WL 1320454D. Mass. Mar. 28, 2013andDeGiovanni v.JantKing

Int’l, Inc., 262 F.R.D. 74D. Mass. 2009), on the basis that the “plaintiffs performed only one
service for the employer”). Insofar &hwann FedEx | andFedEx Il focused on the statute
rather than casspecific facts, the courts nevertheless had the benefit of a fattcalvery
record at the time of their respective decisions.
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Id. at 60. Here, he Complaintcontains allegations that thearious distributors engagk in

uniform work activities Accepting these allegation®r present purposeshe Court cannot

determine, at this time, that it is completely implausibleterdistributors to satisfy Rule 23(b).
For the reasonstated hereirthe defendant’s Mtion (dkt. no. 26) t&trike iSDENIED.
Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




