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UNITED STATES DISTRICT COURT
DISTRICT COURT OF MASSACHUSETTS

CIVIL ACTION NO. 13-131926A0

NORTHLAND INSURANCE COMPANY
Plaintiff,

V.
DOVAL REMODELING, INC., WINTER HILL GENERAL CONTRACTOR, INC., 143

HIGH, LLC, and LUIS MUNOZ
Defendant.

OPINION AND ORDER
March17, 2015

O'TOOLE, D.J.

The plaintiff, Northland Insurance Compasgeks a declaratory judgment that it has no
duty to defend or indemnifipoVal Remodeling, Inc. in annderlying action arising fromn
employee’s personal injuries. Northlandslirancehas since filed a motion for summary
judgment.Defendants Luis Munoz and Winter Hill General Contractor, Inc. have submitted
oppositions.

L Facts

The parties do not dispute the essential facts. In February 2012, Northland dasuran
issued a commem& general liability insurance policy to DoVBemodelingor a oneyear term.
The policy provided that Northland Insurance would pay

those sums that [DoVaRemodeliny becomes legally obligated to pay as damages

because of “bodily injury” or “property damage” to which this insurance applies.

[Northland Insurance] will have the right and duty to defend [DdR&hodeling against

any “suit” seeking those damages. However, [Northliasdrancé will have no duty to

defend the insured against any “suit” seeking damages for “bodily injury” or “property
damage” to which this insurance does not apply.
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(Commercial General Liability Coverage Form, Ex. G at 8§ I(1)(a) (dkt. nd)35However,
another provisioexcludescoverage for bodily injury to

(3) Any person who is employed by, is leased to or contracted with any organization tha

(a) Contracted with you or with any insured for services; or
(b) Contracted with others on your behalf for services;

arising out of and in the course of employment by that organization or performing duties

related to the conduct of that organization’s business; . . ..
(Exclusion S94-CG (10/08), Ex. G at 1 (dkt. no.135-

In March 2012, Luis Munoz, an employee of Gugas Home Improvesneniffered
injuries while performing roofing work on property owned by 143 High, LLC. 143 High had
hired DoVal Remodelingas a general contracttir completerenovationsn the propertyDoVal
Remodelinghired Winter Hillas a subcontractor to perform roofing waukd, in turn, Winter
Hill hired GugasHome Improvemeistto provide additional workers on the roofing project.

Munoz filed an action in Suffolk Superior Court againdB High, Winter Hill, and
Luciano DoVa) the president ofDoVal Remodeling. Northland Insurance now seeks a
declaratoryjudgment that it has no duty to defend or indemnify DoVal Remodetinipat
action

1. Discussion
The interpretation of an insurance contract guastionof law for the court Scottsdale

Ins. Co. v. Torres561 F.3d 74, 77 (1st Cir. 2009)/ords in anmsurance policywill generally

be interpreted according to their “usual and ordinary sense.” Suffolk Corstiv.dll. Union

Ins. Co, 951 N.E.2d 944, 947 (Mass. App. Ct. 2011) (quoting Hakim v. Massachusetts Insurers’

Insolvency Fund675 N.E.2d 1161,164 (Mass. 1997)While ambiguities in a policy must be
interpreted in favor of the insurethe fact that the parties dispute the meaning of a particular

provision does not necessarily mean that ambiguousScottsiale Ins. Cq.561 F.3d at 77.




Northland Insurancearguesthat the exclusion for employeesof organizationsthat
“contractedwith others onyour behalffor service$ barscoveragefor bodily injuries sustained
by Munoz asan employeeof a“sub-subcontractorsuchas GugasHome Improvements(Pl.’s
Mem. at 8 (dkt. no. 36).)The language of the exclusion plainly supports Northland Insurance’s
interpretation.Clause(a) of the exclusionwhich refersto organizationghat “contractedwith
you or with anyinsured forservices,’includesorganizaions thatcontractedlirectly with DoVal
Remodeling. Gause (b) — the provisionat issue — contemplate organizationghat have no
contractualelationshipwith DoVal Remodeling bubhevertheless/orkedonits behalf.

The defendantsarguethat the phraséon your behalf’ requiresthat DoVal Remodeling
had a contractualrelationshipwith GugasHome ImprovementsHowever, “on your behalf”
should not beeadasa privity requirementThe phrase‘on your behalf” suggestsa relationship

basedon benefit or contributiorratherthan a formal businesarrangementMerriamWebster's

Collegiate Dictionary (11th ed. 2003) (defining“on behalf of” as “in the interest of”).

Accordingly, becauseGugasHome Improvemend’ contributionto the roofingwork furthered
the rerovation project that contributionwas on DoVal Remodeling’sbehalf. Indeed, tause(b)
would be redundanif it requireda contractual relationshi@s it would merely repeatthe

requirementlreadyarticulatedn clause(a). SeeAlimerica Fin. Corp. v. GrtainUnderwritersat

Lloyd’s, London 871 N.E.2d 418, 42%Mass. 2007) (favoring interpretationsof insurance

contractswhere “[e]very word . . . [is] ‘presumedto have beenemployedwith a purpose™
(internalcitationomitted))

Moreover,the defendantsattemptsto distinguishCableMills, LLC v. CoakleyPierpan

Dolan & Collins Ins. Agency, Inc., 974 N.E.2d 1134(Mass. App. Ct. 2012), and U.S.

Underwritersins. Co. v. Beckford No. 93CV-4272(FB), 1998NL 23754(E.D.N.Y. Jan. 20,




1998), are unsuccessful. In botleases the courts determinedthat exclusionssimilar to the

provisionhereappliedto subcontractorsCableMills, LLC, 974 N.E.2dat 1137 (finding thata

provision excludingcoverageof personalinjuries “for operationsperformedby you” applied

wherea contractowasnotin acontractuakelationshipwith the insured)lU.S. Underwritersins.

Co. 1998WL 23745,at *3 (determiningthatan exclusionfor organizationshired or retainedby
or for” the insuredappliedto subcontractors). Thdefendats arguethat the languagéiereis

narrowerthan that of the contractsin Cable Mills and U.S. Underwritersins. Co., but such

variationsare merelydistinctionswithout adifference.As in CableMills, the “on yourbehalf
languagé‘encompass|esill work doneto further the projectundertakerby [the insured].” 974
N.E.2dat 1137.

Similarly, the defendantstelianceon othercasesanterpreting“on your behalf’ language
is unpersuasive. Theefendantarguethat the phraséon your behalf” wasdeemedambguous

in LakelandVill. HomeownersAss'n v. GreatAm. Ins. Group 727F. Supp. 2d 887E.D. Cal.

2010)andHawaiianisle Adventuresinc. v. N. Am. Capacityins. Co, 623F. Supp. 2d 1189D.

Haw. 2009).However,in LakelandVillage thekeylanguageappearedn adifferentcontext—an

insuranceexclusionbasedon occupyingproperty— andthe District of California’s reasonings

thereforeirrelevantto this analysis LakelandVill . HomeownersAss’n, 727 F. Supp. 2dat 893

(interpreting the phraséinvasion of theright of private occupancyof a room,dwelling or
premisesthat a personoccupiesby or on behalf of its owner, landlord oftesser”). Although

Hawaiian Isle Adventures,Inc. involved a provisionmore analogousto the clausehere the

District of Hawaii did not analyzethe relevant “on your behalf’ language.Hawaiian Isle

Adventuresinc., 623F. Supp. 2dat 1195-97 The defendantslsocite to WanzekConstr. Inc. v.

EmployersIns. of Wausay 679 N.W.2d 322 (Minn. 2004)where the Supreme Court of




Minnesota foundhat a subcontractoworked “on behalfof” a generalcontractorwith whomiit
haddirectly contractedor purposes of aimilarly wordedexclusion.However,the analysisdoes
not foreclosethe possibility that the subcontractomay havealsoworked on behalfof ageneral
contractorwheretherewas no suchcontract.ld. at 329. Moreover, insofaasthesecasescould
be thoughto berelevanttheyarenot binding orthis Court.
1. Conclusion

For the reasons stated herein, pheantiff is entitled to summary judgment as a matter of
law. The plaintiff's Motion (dkt. no. 35) for Summary Judgment is GRANTED. Northland is
entitled to a declaratory judgment that it has no duty to defend or indemnify DoValdekmg
in the Superior Court action.

It is SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




