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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

MIDLAND ACADEMY OF ADVANCED
AND CREATIVE STUDIES, a Michigan
Nonprofit Corporation, and MIDLAND
CHARTER INITIATIVE, a Michigan
Nonprofit Corporation

Plaintiffs, Case No. 17-cv-13790
HonorableThomasL. Ludington
V.

HAMILTON MUTUAL INSURANCE
COMPANY, an lowa Corporation

Defendant,
/

ORDER GRANTING IN PART DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT, HOLDING PLAINTIFF'S MOTION FOR APPRAISAL
IN ABEYANCE AND DIRECTIN G SUPPLEMENTAL BRIEFING

Plaintiff Midland Academy of Advancednd Creative Studies (Midland) is a Charter
School located in Midland, Michap. Plaintiff Midland Charter Itative is Midland Academy’s
management company. Midland is insured under a policy issued by Defendant Hamilton Mutual
Insurance Company (Hamilton). THiigation arises out of a car accident that occurred at the
Midland Academy and the parties’ subsequdispute over insurance coverage. Following the
accident, the parties communicated over a period of several months regarding the alleged loss,
and Midland submitted Sworn Statements in Pafdfoss (SSPOLs). Hamilton ultimately paid
Midland approximately $186,400.54.

Thereafter, Midland continued to seek additional compensation for various alleged losses
including time spent by teachers to inventory the loss, missing or damaged equipment, and lost

income due to students withdrawing franhool following the accident. Hamilton not only
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disagreed as to whether these losses wevered under the policy langge, but also as to
whether student attrition was causally related to the accident.

The parties were unable to resolve thegdis. On November 1, 2017, Plaintiffs filed a
complaint in the Circuit Court fahe County of Midland. ComplECF No. 1, Ex. A. Plaintiffs
allege that they “have suffered losses whiclvehaot been properly adjusted or paid . . .
including but not limited to adjustment andypeent for certain building replacement costs,
contents, costs of taking inventory, busi®iencome, extended business income, and extra
expenses as provided for by the polidg”§ 11. The complaint contains two counts. Count one
seeks Declaratory Relief that Defendant hasdiirectly and arbitrarily interpreted its policy
language for period of restoration and suspmn of operations, among other language in a
manner which is contrary to clear and unambiguous terhds.Y 21. Count Il alleges that
Defendant breached the contract by incorrectly interpreting the insurance policy and failing to
pay the claims presentdd. | 26—28.

Defendant removed the case to thisu@ on November 22, 2017. ECF No. 1. After
approximately eight months of discovery, Hhom moved for summarjudgment on September
5, 2018. ECF No. 9. Midland opposes the motion (NOF15) and separately filed a motion for
appraisal. ECF No. 19. To the extent any caddoss was incurred (wth is disputed), the
parties disagree about how to adhte net income and thus the existence of a loss and its
amount. Accordingly, Midland’s main for appraisal seeks to hatlee net income determined
by an independent appraiser(s) pursuantegtslicy language. Hamilton opposes the motion for

appraisal. ECF No. 21.



l.

On November 3, 2015, a vehicle drove irtee Midland Academy school building
causing structural damage and other allegesl. IMidland submitted SSPOLs to EMC Insurance
Companies (EMC), Hamilton’s parent company, Whéce variously referred to in the record as
“revised” SSPOLs and a “final” SSPOL.

On November 10, 2015, EMC rdea letter to Midland’sbusiness manager (Tracy
Anderson) which read# pertinent part:

Hamilton Mutual Insurance Companya subsidiary of EMC Insurance

Companies, acknowledges rgateof notification of your loss and with this letter

informs you of the necessaagtions you must take to present your claim . . . You

are requested to send, to the attentiothefundersigned, information concerning

your loss on the enclosed form entitled, “Sworn Statement in Proof of Loss.” You

must return a completed Sworn Statem@nProof of Loss to the undersigned

within 60 days after our request, but later than January 15, 2016 otherwise,

your claim cannot receive further consideration.

ECF No. 9-13.

It is not clear when Midland submitted itstial SSPOL to EMC (which was apparently
due January 15, 2016). The record furnished byp#rges contains email correspondence dated
March 31, 2016 between EMC'’s claims adjugtesa Singer) and Midnd’s business manager
(Tracy Anderson) which appears to reflect tBMMC had received some documentation (perhaps
an SSPOL) from Midland concerning the allegless. On March 31, Ms. Singer wrote as
follows: “Tracy, We need to agree on a cost for the hours spent to separate the damaged property
and the price [for] it. Did you keep track of hours for this? Can you send me your breakdown so |

can include this portion [inhe settlement? Thanks, Lis&CF No. 9-21. Tracy Anderson then

responded:



Lisa, here is what | have. Let me knd there is anything else needeHowever,
Kathryn has some concerns:

1. Compensation for the buildidgeing closed for 11/3-11/5.

2. Student Displacement costs

3. Hours spent over the entire project.

4. MCI policy activation to covethese types of things?

Any information on this would be helpful.

Id. Lisa Singer then responded as follows:

Tracy, Thank you for the documentati®As for the questions that Kathryn has:

1. The school suffered no loss of income due to the school being closed for two
days so there is no compensation for the building closure.

2. Servpro and your staff madehe students from oneasls room to another on
the property. Servpro has already beeid far their involvement in moving the
location of the classroom. If you havdditional staff hours used to help move,
please send those to me as fi@tion would be covered.

3. The hours Kathryn spent working witrethontractor duringhe repair process

is not a covered expense under the policggreed with the scope of work and
cost of work with the general contractor you hired to complete the work. There
were many additional hours spent by bk#thryn and the general contractor due
to upgrades and changes that Kathryn miadthe original scope of work. The
insured working with the general cordtar is a normal cost of having an
insurance claim and is not coveredaasextra expense under your policy.

4. You would need to speak with your agenncerning those/pe of coverages.

Id. On April 7, 2016, Lisa Singer sent Tracy Anderson the following email:

Tracy, | have attached a revised statement of s the final proof of loss. You

will see that | have added back in your deductible, so your payment will be 1,000

more. Please have the proof loss signed and notaed. | will issue final

payments when | receive the proof of loss.
ECF No. 9-17. Based on this emaill, it appearsCEvadjuster, Lisa Singer, prepared the SSPOL
on Midland’s behalf and then sent it to Maddd to sign, notarize angturn, as opposed to
Midland completing the SSPOL on its own. Midland submitted the SSPOL to EMC on April 15,
2016. ECF No. 9-18. The April SSPOL claims $170,38h0@placement costs for damages to

the “Building” and “BPP” (Risiness Personal Propertid.

1 The email appears to reference an attachrittiet attachment was not furnished to the Court.
2 Again, it's unclear what documentation Tracy provided.
3 Again, the original stateemt of loss is not in the record. Thitds unclear what revisions were made.
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On May 24, 2016, Tracy Anderson sent Lisag&r an email containing a table of hours
representing allegedly compensable timedmployee labor. ECF No. 9-19. On May 26, 2016,
Lisa Singer sent a response dmwith the subjectline “finalizing claim,” which reads as
follows:

Tracy, | have added the additional cost of roofing repairs, labor hours and 3
Rivers supervision, debris removal costs the statement of loss. This also
includes the additional cost from Servefoo business personal property. Please
review and if the statement of loss is aete, have the proof of loss signed and
notarized. You can fax or email the sigrend notarized proof to me. Thank you,
Lisa.

On June 17, 2016, Plaintiffs submitted a SwStatement in Proof of Loss (SSPOL) to
EMC claiming $186,400.54 in replacement costs damage to the “Building” and “BPP”
(Business Personal Property). ECF No. 9-3m&ime thereafter, EMC paid the claim for
$186,400.54 (the exact date is not stated enrdtord). On July 12, 2016, EMC submitted a
subrogation claim to State Farm, the drivén'surance company, in an amount of $186,400.54,
which was paid on August 15, 2016. ECF Nos. 9-15-9-16.

It appears that Midland ctinued to contact EMC regardiraglditional coverage after the
payment was completed. A September 7, 2016 letter to Midland from EMC reads as follows:

Dear Ms. Shick, We have completed canjustment of the claim that was
submitted to Hamilton Mutual Insutee Company, a subsidiary of EMC
Insurance Companies, for loss of incothes to the vehicle tting the building.

Our investigation revealed that the school had unused classrooms when the
building loss occurred on Novemb®y 2015. The classroom that was damaged
was moved to an unused classroom so ¢thaegs could continue as usual. Work
was completed to the building on opaut April 7, 2016. All of the covered
damages that resulted tive building, business persorabperty, cost of taking
inventory and the cost to move the classroom have been paid in full. We received
and accepted the proof of loss for théirenclaim on June 17, 2016. This Sworn
Statement and Proof of Loss made no claim of Business Income [loss] being
incurred. Per our most recent conversatigosl are now claiming that due to this
loss, your enrollment is down foreghschool term of 2016-2017 and you would
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like to file a claim for loss of income due to low enrollment. You are also asking
for reimbursement for your time spent cdimating the repairs. We have reviewed
your policy to determine if coverage applies for the low enrollment. You are
claiming low enrollment, and the assateid loss of income, for the 2016-2017
school year due to the ds that occurred ilNovember 2015. Work on the
damaged classroom was completedAqmil 7, 2016. Unfortunately, the school
did not suffer a loss of income claim dhg the period of retoration. Since no
students withdrew from the school during tfepairs specifically because of the
accident, there was no business inconss.ldVe have reviewed coverage under
the Extended Business Income also. Since the school did not suffer a loss of
income claim during the period of resdtion, the Extendedusiness Income
portion of the policy does not apply.

ECF No. 9-4.
Thereatfter, the following email exchang®k place between September 14-21, 2016:

From: Tracy Anderson

Date: Wed. Sep. 14, 2016 at 10:35am
Subject: TMA Claim

To: Lisa Singer

Lisa, the teacher, Carole Crary, hbsen continuing to unpack boxes and
yesterday discovered that some of thedsmeeded to hook her equipment back
up are not there. Not sure if they weresied out during the initial crash or what
happened. The cables totaled $31.64. Canapmuove this clan? Also, probably

of greater concern is thaer phone is missing. | am notrsthow to handle this as
this system is extremelyid and | have been unsusséul in replacing phones in
the past. Please advise how to handle this.

On 9/20/2016 3:01 PM, Tracy Anderson wrote:

Lisa, | wanted to follow up on the below ain One of my major concerns is that
our phone is also our communication systenthe event there is an emergency
situation. We do not have a PA systdtease let me know how | should proceed.

On Wed. Sep 21, 2016 at 2:36 PM, Lisa L Singer wrote:

Tracy, You have already submitted a final proof of loss for the damages that were
sustained due to the above loss and¢batludes your claim. Those items should
have been inspected prior to you submittingfihal proof of loss for this claim. |

am sorry. There is nothing fimr that we can do for you.

On September 21, 2016 3:36 PM, Tracy Anderson wrote:



What is indicating that | have signedfinal Loss Statement? When we talked
initially you told me that the Loss Semhent was just so that funds could be
released and that even if a yeardhpassed and something else had been
discovered the claim could be reopened.

On Wed, Sep 21, 2016 at 3:41 PM, Lisa L. Singer wrote:

Tracy, Prior to sending your final proof &dss, | asked ieverything had been

completed, including setting up the classn that was affected. We paid for

unpacking and additional cleaning fees for that room. You advised that all work
was complete. | am sorry, but the final prodioss has already been received for

this claim.

On 9/21/2016 3:47 PM, Traddnderson wrote:

Where does it say that itfimal on the proof of loss?

On Sept. 21, 2016 3:51 PM, Lisa L Singer wrote:

The email that the final proof of loss watached too, explained that | needed

figures to finalize your claim. The proof @dss also states the total amount that

you are claiming.

Il.

A motion for summary judgmershould be granted if the “montishows that there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The moving party lias initial burden of idntifying where to look
in the record for evidence “which it believes demonstrate the absence of a genuine issue of
material fact."Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The burden then shifts to the opposing party must set out spdia facts showing “a
genuine issue for trial.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986) (citation
omitted). “The party opposing summary judgmentrea rest on its pleading or allegations, to
prevail, they must present materialid®@nce in support of their allegationsl’eonard v.

Robinson, 477 F.3d 347 (6th Cir. 2007) (citir@elotex Corp v. Catrett, 477 U.S. 317 (1986))

The Court must view the evidence and drawedlsonable inferences in favor of the non-movant
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and determine “whether the evidenpresents a sufficient disagreement to require submission to
a jury or whether it is so one-sided tbat party must prevail as a matter of lald."at 251-52.

.

A.

Hamilton first argues that it is entitled sammary judgment because “having submitted a
SSPOL and accepted payment pursuant to the SSM@land’'s claims are barred by accord
and satisfaction as well as by the terms of the HMIC Policy.” Mot. at 10, ECF No. 9. “An accord
and satisfaction may be effected by paymenkes$ than the amount veh is claimed if the
payment is tendered by the debtor in fulttlsenent and satisfaction of the clainfuller v.
Integrated Metal Technology, Inc., 154 Mich. App. 601, 607-08 (1986). “The tender must be
accompanied by an explicit and clear condition thahefpayment is accepted, it is accepted in
discharge of the whole claimlh re MCI Telecommunications Complaint, 255 Mich. App. 361,
367 (2003).

Hamilton makes much of the fact thattladjuster's March 31 email to Midland’'s
business manager requested a “final proofost” after which Hamilton would issue “final
payment.” ECF No. 9-17. This is far from an “&gp and clear conition that, if the payment is
accepted, it is accepted in discge of the whole claim.I'n re MCI, 255 Mich. App. at 367.
Nothing on the document itself indicatedathit was a “final” SSPOL, nor has Hamilton
produced a payment instrument tendered in galisfaction of all clams. Hamilton cites no
authority supporting the notion that the adjudstaise of the word “final” during her email
communication is sufficient to givese to an accord and satisfaction.

Moreover, it is apparent that the “éiii SSPOL requested on March 31, and executed on

April 16, was not in fact the “final” SSPOL. Nmayment was issued in response to the April 16
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SSPOL which sought $170,387.08. ECF No. 9-18. Another SSPOL was requested on May 26,
2016, and was executed on June 17, 2016jrep&d86,400.54. ECF Nos., 9-3, 9-19. The May
26, 2016 email requesting an updated SSPOL contaésubject line “finalizing claim.” The
content of that email does not, however, desdtlibeSSPOL as a “final proof of loss” nor does it
describe the forthcoming payment as a dfipayment.” ECF No. 9-19. Nor has Hamilton
produced a payment instrument tenderefiill satisfaction of all claims.

In short, even if the subjective inteat Hamilton’s adjuster was to communicate to
Midland that payment on the claim would fullgdafinally resolve all of Midland’s claims, that
subjective intent was neixplicitly communicated.

Hamilton also argues that, even if the adjuster did not explicitly convey an express
condition, “one, such as Midland who accepts a payment, even without initially agreeing that it
constitutes an accord, but then retains the funds despite learnitigethatere tendered with that
condition, thereby accepts the accord.” Mot. at 12. Hamilton does not, however, explain when or
under what circumstances Midlatehrned that the funds werentkered as an accord, nor does
Hamilton identify any specific evider to support this assertion.

Hamilton may be referring to the corpesdence between Ms.rgier and Ms. Anderson
between September 20-21, in which Ms. Andelisguired about coverage for equipment cords
and a phone system. ECF No. 9-14. Ms. Singgyaeded: “Tracy, you have already submitted a
final proof of loss for the damages that werstaimed due to the abol@ss and that concludes
your claim. Those items should have been intgakprior to you submitt[ing] the final proof of
loss for this claim.”ld. However, much like the email correspondence discussed above, the
reference in the September email correspondenaéfinal proof of loss” does not establish the

existence of an accord, as it does not contaiexamness condition that, if the money is retained,
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the claim is discharged. Rather, the email dushing more than express Ms. Singer’s opinion
that Midland is not permitted to submit multiple SSPOLSs.

Hamilton also argues that it detrimentally relied on the June 2016 SSPOL as a final
SSPOL when it settled its subrogation clamith the driver’'s insurer for $186,400.54, the
amount paid to Midland. This corroboratelmilton’s belief that the SSPOL was a final
statement of loss by Midland. Hamilton’s subjective belief does not, however, constitute an
accord and satisfaction, nor does it justifynhiléon’s “detrimental reliance.” Hamilton has
furnished no evidence that it tendered paytmanfull satisfaction of all claims, nor has it
furnished evidence that Midlandpresented the SSPOL as a finaltetent of loss or otherwise
took action that would justify Hamilton’s reliance.

B.

Next, Hamilton argues that it is entittled2ommary judgment because Midland has not
satisfied the policy’s condition precedent to by suit against HMIC. The policy requires that
Midland provide Hamilton with a SSPOL withB0 days after it isequested by Hamiltorgee
Loss Conditions, ECF No. 9-2, T E.3.a.(7), p. 20support of its argument, Hamilton cites to a
single case in which the Michigan Court oppeals held that the insurer was entitled to
summary disposition where its insured faileditoely submit an SSPOL, a condition precedent
to suit: “In this case, it is undisputed that plaintiffs did mbi&ny time after the loss and before
filing suit, submit to defedant a sworn proof of §3.” Mot. at 15 (quotinghlekson v. Auto-
Ownersins. Co., 2018 WL 2222734 (Mich. Ct. App. May 15, 2018)) (emphasis added).

Here, by contrast, Midland did submit multiple SSPOLs which sought payment for
damage to the building and building personal property. Hamilton argues that, because Midland

did not submit an SSPOL for business incomeextra expense, Midland failed to meet the
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condition precedent to suit. As Midland pointd,dwowever, its obligation to submit an SSPOL
is triggered by Hamilton’s requefdr an SSPOL. Hamilton has furnished no evidence that it
requested an SSPOL with respecbusiness income loss or exrxpense after Midland notified
Hamilton of that loss. According to ChanceliBhick, not only did Hamilton fail to ask for a
SSPOL with respect to business income loss oa@pense, but Hamilton in fact told her that
they would not pay for such loss because inist tangible.” Shick Aff. § 5-6, ECF No. 15-3.
Hamilton cannot maintain that Midland was oblaghto submit an SSPOL in order to preserve
its claim for business income and extra expetsdeed, Hamilton’s communication to Midland
suggested that submitting an SSPOL would be futile.

Nor has Hamilton furnished any legal authpfir the proposition that Midland is barred
from making additional clais after submitting an SSPOlHamilton also does not address the
distinction betweerekson (in which no SSPOL was ever submitted) and the facts of this case.
Hamilton has not met its summgdgment burden on this issugee Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986).
C.

Hamilton also argues that Midland does have a viable claim for loss of Business
Income, Extra Expense, or Extended Businesseme under the policy language. The “Business
Income” provision of the policy provides as follows:

We will pay for the actual loss of Biness Income, including “Rental Value”,

you sustain due to the necessary “saspm” of your “operations” during the

“period of restoration.” The “suspensioniust be caused by direct physical loss
of or damage to property at premisedgchlare described itihe Declarations.

4 Midland apparently submitted a total of three SSPOles the course of several months following Hamilton’s
request. Shick Aff. 7.
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Policy p. 7, ECF No. 9-2. “Suspension” is definedhe policy as “[tlhe slowdown or cessation
of your business activities.td. p. 26. Hamilton contends ah Midland did not suffer a
“slowdown or cessation” because it “was ableeimain open for business at the same level as it
did-pre-accident” and was “was able to delivéoélthe days and hours of previously-scheduled
classroom instruction to its students during 2015-2016 schoolyeamot. at 17-18.

In support of its restrictive interpretati of the policy language, Hamilton cites to
Commstock, in which the court concluded that timsured had suffered no business income loss
where it identified no evidence that its businessmpses were partially or completely closed.
Commstop v. Travelers Indem. Co. Connecticut, No. CIV.A. 11-1257, 2012 WL 1883461, at *12
(W.D. La. May 17, 2012). The “Buséss Income” provision of theommstop policy was nearly
identical to the provision in Midland’s policyWe will pay for the actual loss of Business
Income you sustain due to the necessary “sugp®nsf your “operations” during the “period of
restoration.” Id. at *1. As Plaintiff points out, however, th€Eommstop policy defined
“suspension” to include “thpartial or complete cessation of your business activities” whereas
the Midland policy defined “suspension” as “[t]lsBwdown or cessation of your business
activities.”ld. (emphasis added).

Thus, Midland does not need to demonstridiat it suffered a “csation” of business
activities, only a “slowdown.” Here, there @évidence that Midland suffered both. As Hamilton
acknowledges, “Midland closed the school forethidays as a result of the loss.” Mot. at 4.
Hamilton does not consider this a “cessatit@cause Midland was able to use three State-

authorized “forgiven” days.Id. Irrespective of the fact théte state excused the three missed

5 “Forgiven time” is the colloquial term used to describe missed days of instruction that the State excuses under
certain circumstances, per M@88.1701(4): “Except as otherwise providedhis subsection, the first 6 days or

the equivalent number of haufor which pupil instructio is not provided because @fnditions not within the

control of school authorities, such as severe stornes, fepidemics, utility powemavailability, water or sewer
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days, the school closing plainly constitutesessation of business activities. As Hamilton
explains, “the insured’s ‘businesstiaties’ is the teaching of studentsldl. For three days,
Midland ceased teaching students.

Additionally, there is evidence that Midid suffered a “slowdown” in its business
activities as well as a loss of business incomeancCallor Shick testified that the “spring student
headcount in February 2016 refleceetevel of attrition which autoatically reduced the level of
funding [for the existing student year foret25e program] and for the foundation allowance
which would be issued later in the followimglucational year of 2016-2017.” Shick Aff. § 9.
Again, as noted by Hamilton, “the insured’s ‘buesie activities’ is the teaching of students.”
Mot. at 4. In the Spring 2016 semester, Midldnadl fewer students to teach than the previous
semester. If the term “slowdown” is to haveyaneaning at all under thmlicy, surely it must
cover such a situation.

D.

Pursuant to the Business Income provisiohg“tsuspension’ must be caused by direct
physical loss of or damage fwoperty at premises which adescribed in the Declarations.”
Accordingly, the next question to considerwbether there is a sufficient causal connection
between the accident and the slowdown in bssirectivities. Hamilton contends there is no
such evidence other than the coincidentalrignof the accident and the timing of the student
attrition. Midland contends otherwise, emphlasgj the testimony of Cal® Crary, who was a
teacher at the school. Ms. Crary testified as follows:

A variety of contractors were worlg in the building after the accident

which created noise and disruptions. ifdiy, asbestos remediation signs were
posted by contractors andgkastic curtain wall extendeacross the main hallway

failure, or health conditions as defined by the city, coumtgtate health authorities, shall be counted as hours and
days of pupil instruction.See ECF No. 9-11.
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near my classroom for many months.a€d locations had tbe re-arranged
throughout the building including for exg@te my classroom moving to the math
classroom and the math class moving to the band room.

The classroom materialsutilize in my class ioluded hundreds of books
stored along the perimeter walls, aslivees unique objects and visual aids. The
materials were sent out for cleaning andeweot timely returned until the end of
the year. During the November 2015 tod 2016 time period | had five classes
to prepare for and | had to use at lda&t or more extra hours each week to seek
out replacement curriculum materials teek up with instruanal requirements.
This task not only interfered with mallotted prep time but frequently extended
beyond available prep time. Over time, irecess interfered with the progress of
normal instruction and timely grading.

When some of the curriculum matds were back from cleaning at the
end of the school year, the teaals were returned indilers and not unloaded by
contractors. During my unpacking, it wdstermined that not all the materials
[were] cleaned or tarned. | spen|t] over six eiglmour days putting things back
together and determined many items returc@ad not be used due to inadequate
cleaning or remained missing. This oged during a timehat students were
getting ready foyear-end testing.

All of the foregoing factors significantlyiterfered with the consistency of
the instruction. Which was an impacbserved and realized by students and
parents.

Crary Aff. I 4-7. This evidence is sufficient farreasonable jury to deteine that the students
who withdrew between the date of the accidewt the end of the spring 2016 semester did so in
some measure because of the accident.

As for the 2016-2017 school year, the céusannection is more remote. Because
Midland has not identified any evidence that thisruption persisted into the following school
year, a reasonable jury could not concludat tine students who withdrew in the 2016-2017
school year did so because of the accident.

Moreover, the policy languageecludes recovery for buss®income loss in the 2016-
2017 school year. The Extended Buess Income provision provides:

If the necessary “suspension” of ydlaperations” produces a business income

loss payable under this policy, we will pay the actual loss dBusiness Income

you sustain during the school term follogi the date the property is actually

repaired, rebuilt or replaced,that date is 90 days or less before the scheduled
opening of the next school term.”
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Policy p. 7 (emphasis added). The parties haverthifeopinions as to the precise time at which
the property was “actually repaireebuilt, or replaced.” Hamilton contends that this took place
on April 21, 2016, when Midland received its Cectifie of Occupancy from the Fire Marshall.
Mot. at 5 (citing Shick Dep. at 174:4-12).
Midland counters Hamilton’s argument allegitngit the classroom was not fully restored
at that time because of the “absence of restmethology and the return of all class equipment
and materials,” and “because additional work t@atbe conducted by aglectrical contractor.”
Resp. at 2. In support of thissertion, Midland cites to thdfiagavits of Ms. Crary and Ms.
Shick.
Ms. Shick testified that thiast day of the marking ped for the 2015-2016 school year
was June 10, 2016, and the first day of the following term was September 6, 2016 (89 days later).
Shick Dep. at 221-222, ECF No. 9-6. Ms. Crary’s affilatates that “[tlhematerials were sent
out for cleaning and were not timely returnetil the end of the year.” Crary Aff. 1 5. ECF No.
15-2. It is not clear whether she was referringhtoend of the 2015 calendar year or the end of
the 2015-2016 school year. If she was referring to the latter, it is not clear that she is describing a
precise date (i.e. the last daytbé school year on June 10) ofereing to a general time frame.
Midland offers no explanation of Ms. Crary’'stenony. Indeed, Midland does not even cite to a
specific portion in the affidavit tsupport its argument that thessroom was not fully restored
until less than 90 days prior to the start of nleat term. Midland’s bareitation to the affidavit

fails to satisfy its burden to idefy evidence supporting its claimSee Fed. R. Civ. P. 56(c) (“A

61t is undisputed that the beginning of the Fall 201®ester was substantially more than 90 days following the
issuance of the Certificate of Occupgmepril 21, 2016. Ms. Shick testified that the first day of the 2016 term was
September 6, 2016. Shick Dep. at 221-222, ECF No. 9-6. Thus, June 9, 2016 is the operatineedatiee
Extended Business Income provision (90 days prior to the start of the school term on September 6).
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party asserting that a fact camf® or is genuinely disputedust support the assertion by: (A)
citing toparticular parts of materials in the record . . .”) (emphasis added).

Midland’s citation to Ms. Shick’s affidavit fis short as well. Midland does not identify
or cite to a specific portion of ¢haffidavit, leaving the Court to guess at which portion of the
affidavit Midland believes demonstrates a gapuissue of fact. At paragraph 4, Ms. Shick
testified as follows:

As | testified in depositin, the affected Academy preses including classroom

of Ms. Carole Crary was ndully repaired and restoreddly the date of the April

21, 2016 Fire Marshall's issuance of an occupancy permit. The repair and

restoration work also reqeid the subsequent involment of Blasy Electric

during the month of May 2016 and therenfte August 2016, evidence of which

is in the email communications between the parties.

Shick Aff. 4, ECF No. 15-3. First, Ms. Shick statest the premises were not restored as of the
Fire Marshall's issuance diie occupancy permit on April 21, 2016. The date, however, was 138
days prior to the start of the 2016 term on Sep&mg. In other words, the property could have
been restored after April 21, but still more tf¥hdays prior to Septdrar 6, thereby precluding
coverage for Extended Business Income. This does not demonstrate a legitimate question of fact.
At this stage, Midland mustentify affirmative evidencehat supports its assertiornSelotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986).

Ms. Shick also testified that Blasy Elactperformed work in May 2016 and August
2016. Shick Aff. 1 4. Midland also relies in pam the Blasy Electrignvoices. Neither the
affidavit nor the invoices demonstrate a material question of fact. Thénfisces contain the
following description of work performed: “Remoeiling tile installechardware and mounting
plate for a customer supplied projector, rentbexisting receptacle from the ceiling tile and

installed the receptacle in the new projector plpteyer and data are at this location, just need

mounting and hardware for drop ceiling.” ECF No. 15-8. Even assuming this electrical work was
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necessary for the classroom to be operabke,ritoice notes that the work was completed on
May 24, 2016, which is more than 90 day®pto the start ofthe school term.

The second invoice is dated August 9, and describes the work as follows: “Installed (2)
VGA Cables and a VGA Selectorrfa Projector.” Based on tlewidence identified by Midland,
the installation of these cables and selector is the only work that was performed on the classroom
after June 9 (the operative date for the purpa$dsxtended Business Income coverage). This
electric work alone does not dslish a genuine issue of fact eiswhether the property was not
“actually repaired, rebuilt or replaced” until aftdune 9. Midland argues that the “Extended
Business Income losses sustained . . . are payattie &xtent that property which was subject of
the initial claim is not repaired, vailt, or replaced witim 90 days of the staof the next term.”
Midland’s application of thisheory would potentially justify nearly unlimited coverage.

It might be debatable whether the property Wiy “repaired, rebuilt, or replaced” as of
the Fire Marshall’s issuance tife certificate of occupancy @&pril 21. However, Midland has
not identified a material issue of fact where thiy oestoration effort that took place after June 9
was the installation of VGA Cables and VGA sebectThere is insufficienevidence that the
installation was necessary for the classroonbéooperable. Moreover, there is insufficient
evidence that VGA Cables and Sute were items of BusinessiBenal Property that were the
subject of their initial claim.

Next, Midland contends that, “throughunk 2016, Carole Craryas still devoting
substantial time to her efforts to find replacetsdor curriculum materials that had not yet been
‘repaired, rebuilt, or replaced.” Resp. at 13.alfg disregarding Rule 56(c), Midland offers a
general citation to the affidavit aswhole with no effort to ideify the portion of the affidavit

that supports the assertion. Midthappears to be referring taetkestimony at paragraph five, in
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which Ms. Crary testified that she was seeking out replacement curriculum materials “[d]uring
the November 2015 to June 2016 time period.” This testimony refers to a time period, not to a
specific date. Again, June 9 ike operative date for the purgssof the extended business
income coverage as it is 90 dgysor to the start of the nextrm on Sept. 6. Ms. Crary did not
testify that her classroom materials wagg replaced until after June 9.

Midland’s non-specific citation tthe “Crary Affidavit” might also have been intended to
refer to the testimony at paragraph 6, in which Glary testified that she determined “at the end
of the year” that some of the classroom matemetre missing or unusable. Later on in the same
paragraph, however, she testified thatstbccurred during a time that students wgeting
ready for year end testing.” (emphasis added). This additional testimony reflects that, when Ms.
Crary referred to the “end of the year” she weaferring to a general time frame that likely
preceded June 10 (the last day of school). Prablynstudents would not be preparing for year
end testing on the last day othsol. Thus, this testimony does rextablish thathe classroom
materials were missing or unusabkof June 9 or later.

Finally, Midland asserts at pad@ of its brief that “Ms. Shictestified in her deposition,
that resumption of the restorege of the property was 90 dags less before the scheduled
opening of the next school term.” Resp. at Hare, Midland must be responsible for its
obligation pursuant to Rule 56(c), which requirgatmons to “particular parts of materials in the
record.” The deposition is 308 pages long. Midlaldl not cite to a specific page number, nor
did they even attach the relevant portions dbitheir response (the asition is in fact an
exhibit to Defendant’s response). Midlamals not met its burden under Rule 56(c).

To summarize, Ms. Crary’s testimony in congtion with the timing of the accident is

sufficient to demonstrate a questiof fact as to the existenoéa causal connection between the
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accident and the attrition that took place throtlghSpring 2016 semester. If a sufficient causal
connection exists, the loss flowing from thatitttn is compensablender the policy language
as Business Income loss. The evidence is inseffichowever, to demonstrate a question of fact
as to the causal conneamtibetween the accident atie student attrition #t took place after the
conclusion of the Spring 2016 term. Moreovwbe Extended Business Income policy provision
precludes recovery for that period of time, as discussed above.

E.

Hamilton also argues that Midland did niotur a recoverable “Extra Expense” for
media, printing, advertising, and related comioations. The Extra Expense provision of the
policy provides as follows:

3) Extra Expense

Extra Expense means necessary exg@emngou incur during the “period of

restoration” that you would not have imoed if there had been no direct physical

loss or damage to property at the premises described in the Declarations caused

by or resulting from a Covered Cause of Loss.

We will pay Extra Expense (other than the expense to repair or
replace property) to:

(&) Avoid or minimize the “suspermsi” of business ah to continue
operations at the described premises or at replacement premises or
temporary locations, including relocai expenses and cost to equip and
operate the replacement location or temporary location.

(b) Minimize the “suspension” of business if you cannot continue
“operations”

We will also pay Extra Expense to repair or replace property, but only to the
extent it reduces the amouwftloss that othevise would have been payable under
this Additional Coverage.

Policy p. 7. The only argument Hamilton advant®esupport itgosition that Midland did not

incur a recoverable Extra Expengs that Midland did not swsh a suspension of business
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activities. For the reasons set forth in settib.C. above, the Court disagrees with that
conclusion. Accordingly, Hamilton has not met its burden on this point.
F.

Finally, Hamilton argues that Midland imtgonally misrepresented that 63 students
withdrew from the school. Mot. at 23-25. Hamilton contends that this intentional
misrepresentation voided the policy. Sectiommder Commercial Property Conditions reads as
follows:

This Coverage Part is wbiin any case of fraud by yoas it relates to this

Coverage Part at any time. It is alsod/diyou or any other insured, at any time,

intentionally conceal or misrepregea material fact concerning:

1. This Coverage Part

2. The Covered Property

3. Your interest in the Covered Property; or

4, A claim under this Coverage Part.

Commercial Prop. Conditions p. 1, ECF No. 9-2.short, the parties appear to have starkly
different views about the numbef students who withdrew.

Hamilton relies on the “Claire-Gladwin” rexts which Hamilton contends “indisputably
document that Midland Academy’s FTE studeopulation decreased by 6 students dutimey
2015-2016 term, not 63.” Mot. at 25 (emphasis addeBarlier in the brief, Hamilton specified
that the October 2015 FTE count for Midland was 205 and tlrebruary 2016 count was 199,
equating a total drop in FTEs during the redtoraperiod of 6 students.” Mot. at 6 (emphasis
added). Hamilton is inconsistent with the manimewhich it describes the relevant time period.
October 2015-February 2016 certgidoes not encompass the “202616 term” andt is not at
all clear why Hamilton chose thparticular range of dates whealculating Midland’s student

attrition. Moreover, Hamilton’s citations to th€laire-Gladwin” records are unsupported by any

citation to a particular page IBumber. It is also unclear whidte “Claire-Gladwin” records are,
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where they came from, or what information thgrgvide that Midlands “Skyward” reports do
not include.

Midland’s attempt to calculate student attritiis equally ineffectie. Midland contends
that, during the spring and summer 2016 ternexperienced an attrition rate that was “in
number and percentage, unsurpassed in therhist the Academy” citing a reduction of “98
students who did not renew for tfadl of 2016.” Resp. at 2. Later on in the brief, Midland states
that “in March of 2017, Plaintifinformed General Agency . . . that approximately (7) students
(grade 5-7) and their siblings left the Acadebgfore April 7, 2019, and that approximately
twenty-nine (29) studentmnd their siblings’ left or did not returjbetween 6/11/16 and 9/16/16]
for the next school year.” It is unclear how thesenbers are consistent with its earlier estimate
of 98 students, or the estimate submitted tanlan of 63 students. Midland relies on the
“Skyward withdrawal reports,” wbh are lengthy reports contamg numerous data points. The
significance and meaning of tleedata points is not immediatedpparent. Moreover, much like
Hamilton, Midland cites to these reports asviaole, with no specific citation. Midland also
neglects to explain what these reports areere/ithey came from, or what information they
provide that Hamilton’s “Claire-Gladin” reports do not provide.

Because the parties’ briefing on this issue dussfacilitate intelligible analysis by the
Court, supplemental bfieag will be ordered.

G.
Midland separately moves for appraisal (ER6. 19) pursuant séon E of the policy

(Loss Conditions) which provides follows at paragraph 2:

"It is unclear what Midland intended to communicate here. Are these “siblings” also students ad Midldamy?
Are they included in the 297 If so, why are they separ&delytified as “siblings” of students and not simply as
“students.” In other words, if it is somehow significant that some of the students are siblings, tHeasgntas
been lost on the Court.
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If we and you disagree on the amountha Net Income and operating expense or

the amount of the loss, either may makeritten demand for an appraisal of the

loss. In this event, each party will seleactompetent and impartial appraiser. The

two appraisers will select ammpire. If they cannot agree, either may request that

selection be made by a judge of a coumifg jurisdidion. The appraisers will

state separately the amount of Net meoand operating expense or amount of

loss. If they fail to agree, they wiubmit their differences to the umpire. A

decision agreed to by any two will be binding.
ECF No. 19-2.

Hamilton argues that Midland has waived ttrghtito appraisal by not timely seeking it.
If the appraisal provision does regply, the parties also disagree on how net income ought to be
determined. Midland is of the opinion that itst mecome per student is exactly equal to the
amount the state pays for each student ($7,391dlaktil argues that all of its costs are fixed
costs and not variable costs. In other wordgjidfid contends that their costs of doing business
are unaffected by a change in student popriatiamilton has a decidedly different view.

Hamilton also contends that Midland is resititled to an appraisal because it has not
sustained a covered business income 90as. discussed above, the Court disagrees with
Hamilton’s conclusion. The business income loss tuattrition is ptentially recoverable
through the spring 2016 semestédr.is recoverable to the exte that student attrition is
attributable to the accident.

The motion for appraisal will be held in efance, as will the issue of net income
calculation. Before net income can be determifiisdan appraiser or otheise), the antecedent

guestion of whether Midland has sustairaty covered loss of business income must be

addressed. This, in turn, depends on 1) the nuoflstudents who withdrew between the date of

8 Hamilton does not, however, appear to dispute that appraisal is the contractual method for defeemingmme
if appraisal is timely sought and if the insuteb sustained a covered loss of business income.
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the accident and the end of thpring 2016 semester; and 2) thdéeex to which that student
attrition is attributable to the accident.

There is, at a minimum, a question of fat to whether the student attrition is
attributable to the accident. The issue of hoany students withdrew is not, however, an issue
about which reasonable minds can disagree. Andtlyere is disagreement. The parties have
offered estimates ranging from 6 to 98 studerise parties will be directed to submit
supplemental briefing addsging the number of studenivho withdrew betweethe date of the
accident and the end of the spring 2016 term. The briefing should not exceed 10 pages. The
briefing should not include lengthy introductionsctual summaries, or procedural histories. The
briefing should include specificitations to any exhibits. Thieriefing should ao explain the
information sources the parties are relying on.

V.

Accordingly, it sSORDERED that Hamilton’s motion fosummary judgment, ECF No.
9, isGRANTED in part andDENIED in part, as set forth above.

It is furtherORDERED that Midland’s motion foaeppraisal, ECF No. 19, KELD IN
ABEYANCE.

It is furtherORDERED that the parties aleIRECTED to submit supplemental briefing
as directed above. Midland’s supplement brief is dueDecember 28, 2018 Hamilton’s
supplemental brief is due danuary 11, 2019

s/Thomas L. Ludington

THOMASL. LUDINGTON
Lhited States District Judge

Dated: December 11, 2018
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