Townsend v. Owens et al Doc. 36

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
Bobbie Townsend,
Plaintiff, Case No. 12-cv-10379
Sean F. Cox
District Court Judge

John Owens, et al.

Defendants.
/

OPINION AND ORDER
DENYING DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS

On January 28, 2009, police officers with the Burton City Police Department executed a
search warrant on Plaintiff Bobbie Townsend’s hoM#en the officers executed the warrant, the
Plaintiff was wearing a cervical collar as a result of a back and neck injury that he previously
suffered. The Plaintiff alleges that, upon executing the search warrant, Officer Todd Pillsbury
tackled him with the assistance and/or encoemagnt of the other named defendants, further
aggravating his injury, as well aausing him to suffer a herniated disk. Plaintiff claims that he was
denied medical attention by the officers even though he made repeated demands.

On January 29, 2012, the Plaintiff filed a Cdampt asserting a § 1983 claim (Count I) and
a gross negligence claim (Count Il). The grosgligence claim has been dismissed by this Court,
pursuant to an Opinion and Order entered on August 13, 2012.

On September 13, 2012, the Plaintiff filedfemended Complaint asserting only the § 1983

claim. The Amended Complaint also named two additional officers as defendants.
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This action addresses Defendants John i@wBrian Warden, Nelson Lakey and Doug
McLeod’s (hereinafter “the Defendants”) Mati for Judgment on the Pleadings, which was brought
pursuant to Federal Rule of Civil Procedure 12(@jitending that the § 1983 claim in the Plaintiff's
Amended Complaint fails to state, with suffidigrarticularity, facts that demonstrate how each
defendant violated the Plaintiff's constitutional rights.

The Court finds that the issues have been adelyyaresented in the parties’ briefs and that
oral argument would not significantly aid the decision making procgsd_ocal Rule 7.1(f)(2),
U.S. District Court, Eastern District of Michiga The Court therefore orders that the motion will
be decided on the briefs. For the reasons that follow, this DEINTES the Defendants’ Motion
for Judgment on the Pleadings.

BACKGROUND

The Plaintiff filed the original Complaim this action on January 29, 2012. (Docket No.
1.) The Complaint names various officers with Flint Area Narcotics Group in Genesee County,
Michigan, as defendantsld(at 2, § 6.) The officers enteree tRlaintiffs home, which is located
at 1430 Kenneth Street, Burton, Michiganpmder to execute a search warrandl. 4t 7-8.) The
Plaintiff contends that despite his “complete coopendwith the officers, he was forcibly tackled
by the officers while he was wearing a cervical cottaysing further injuries to his neck and back.
(Id. at 2-3, 1 9.) The Plaintiff assethat his injuries “includ[eut [are] not limited to: herniated
cervical disc; aggravation of preexisting cervicalip, and related disabilities all of which resulted
in surgery, pain and suffering, shock, humiliation, fright, mental/emotional injury, surgery and
medical expense.” Id. at 3, 1 13.)

The Plaintiff's original Complaint contains owcounts: 1) claims alleging a deprivation of



civil rights, in violation of 28 U.S.C. § 1983; and 2) “Gross Negligenckl’ at 3-6.)

On April 27, 2012, Defendant Pillsbury filed a Mwitito Dismiss for failure to state a claim
under Federal Rule of Civil Procedure 12(b)(6). (Docket No. 12.) On May 17, 2012, the remaining
named Defendants filed a concurrence with DefanBdlsbury’s motion, stating that they join in
and adopt the motion and seek the same re(iBbcket No. 14.) That motion challenged both
counts of the Complaint. (Docket No. 12, at ZEirst, it asserts that Plaintiff has not pled his
excessive force claim in avoidance of imntyrbecause he accuses each of the five named
Defendants of the exact same conduct withoutiohioly any specific allegations about the actions
of the particular Defendantsid(at 8-12.) Second, it asserts that Plaintiff's original Complaint
does not state a valid gross negligence claim where the allegations underlying his intentional tort
claim and his gross negligence claim are the salhdeat(12-13.)

In an Opinion and Order filed on Augui3, 2012, this Court GRANTED the Motion to
Dismiss to the extent that the Court DISMISSEOUNT Il of Plaintiff's Complaint and DENIED
the motion in all other respectg§Docket No. 18.) Thus, only the § 1983 claim remains in this
action.

On September 13, 2012, the Plaintiff filed an Awaded Complaint. (Docket No. 24.) Inthe
Amended Complaint, the Plaintiff names Officer Dave Rampy and Stacy Moore as additional
defendants, contending that they “are Michigan State Troopers whose names were previously
redacted from the Michigan State Police Report and unknown to [the Plaintiff] prior to
commencement of litigation.”ld. at 2, 1 7.)

The Amended Complaint basically re-allegesny of the same facts and legal arguments

that were advanced in the original Complaintadserts that the Defendants entered the Plaintiff's



home to execute a search warrant, and thattéd3laintiff’'s “complete cooperation and without
any threat to officer safety defendant Todd Billy together with assistance from Rampy, Moore,
Owens, Warden, Lakey and McLeod forcibly tackpintiff while wearing a cervical collar to the
ground while, Pillsbury placed his knee in plaintiff's previously injured neck and back while
restrained in handcuffs causing the serious ieguais more particularly set forth belowd. @t 2-3,
1 10.) It further alleges that “Defendanfticers Rampy, Moore, Owens, Warden, Lakey and
McLeod all participated with defendant Pillsbury in the use of excessive force and failed to take
reasonable measures to either intervene or preedendant Pillsbury from engaging further in the
unlawful use of force.”Idl. at 3, { 12.) Furthermore, the Pldintbntends that “b[]y failing to offer
or summon medical attention despite both objeanasubjective knowledge of plaintiff's cervical
injury each of the defendant officers were delibgyandifferent to plaintiff's serious medical need
which constitutes a violation of rights unddre Fourteenth Amendment of United States
Constitution.” (d. at 1 13.) Plaintiff alleges that he fered injuries including, but not limited to:
herniated cervical disc; aggravation of preergtcervical injury, and related disabilities all of
which resulted in surgery, pain and sufferinfgpak, humiliation, fright, mental/emotional injury,
surgery and medical expenseld.(at T 15.)
STANDARD OF REVIEW

“For purposes of a motion for judgment on the pleadings, all well-pleaded material
allegations of the pleadings of the opposing party must be taken as true, and the motion may be
granted only if the moving party is nevertheless clearly entitled to judgm&uotKer v.
Middleburg—Legacy Placé39 F.3d 545, 549 (6th Cir. 2008) (internal quotation marks omitted).

“A motion brought pursuant to Rule 12(c) is appraaly granted ‘when no material issue of fact



exists and the party making the motion is entitled to judgment as a matter ofithgtiotingJP
Morgan Chase Bank, N.A. v. Wing®10 F.3d 577, 582 (6th Cir. 2007)).
ANALYSIS

The pending motion asserts that the Plaihi# not pled his § 19&cessive force claim
in avoidance of immunity, with regard to f2adants John Owens, Brigvarden, Nelson Lakey and
Doug McLeod, because Plaintiff's Amended Compldoes not specifically identify what conduct
each officer allegedly performed that violatéwe Plaintiff's constitutional rights contrary to
Marcilis v. Twp. of Redford93 F.3d 589 (6th Cir. 2012). (Do¢kéo. 30, at 4—6.) The Defendants
claim that their liability undeMarcilis must be assessed individyalbased on their own actions,
and that the claims must be pled with enougtiqaarity to establish what each defendant did to
violate Plaintiff's rights. id.) Defendants further point out that the complair¥iarcilis is much
more detailed and lengthier than the Amended Complaint in this actidnat 6.)

This Court has already held, in addressing thie#ants’ Motion to Dismiss in this action, that
the Plaintiff’s original “complaint contains sufficieiactual allegations to state a plausible claim and put
Defendants on notice of the unlawful conduct that each of the named Defendants allegedly engaged in.”
(Docket No. 18, at 2—-4.) The misconduct alleged in the Amended Complaint is even more detailed,
concerning the Defendants’ alleged misconduct. (Docket. No. 24.)

Contrary to Defendants’ assertidviarcilis does not change the analysis. In that case, the
Marcilises appealed the District Court’s dismisgahe plaintiffs’ § 1983 claims, which arose under
Bivens v. Six Unknown Named Ageof Fed. Bureau of Narcotic403 U.S. 388, 91 S.Ct. 1999
(1971), against Drug Enforcement Administratioertg Doyle and Livingston in their individual

capacities Marcilis, 693 F.3d at 596-97. The complaint, iatthction, only mentioned Doyle and



Livingston in paragraph six, for the purposegdehtifying them as employees of the DEW. at
596. Otherwise, it only makes “categorioafierences to ‘Defendants.lti. The Sixth Circuit held
that “the district court did not err in dismisgithe claims against Doyle and Livingston for failing
to allege, with particularity, facts that demoastrwhat each defendantdo violate the asserted
constitutional right.”Id. (internal citations and quotations omitted). The Court recognized that in
the context oBivensactions simply lumping defendants togatand collectively asserting that they
violated the plaintiffs’ constitutional rights, withoasserting what specific acts were attributable
to each defendant, fails to satisfy the minimum pleading requirement that a complaint give each
defendant fair notice of what the plaintdftlaim is and the ground upon which it redis.(citing
Atuahene v. City of HartfordlO F. App’x 33, 34, (2d Cir. 2001). The Court recognized that this
standard even applies in the context of Bivensconstitutional tort claims against government
actors.Id. (citing Lanman v. Hinson529 F.3d 673, 684 (6th Ci2008) (“This Court has
consistently held that damage claims against government officials arising from alleged violations
of constitutional rights must allege, withrpeularity, facts that demonstrate wheatchdefendant
did to violate the assed constitutional right.”)Ashcroft v. Igbal556 U.S. 662, 677, 129 S. Ct.
1937, 173 (2009) (“Absent vicarious liability, each Government official, his or her title
notwithstanding, is only liable for his or her own misconduct.”).

Here, in the Amended Complaint, the Pldfrasserts that Officer Pillsbury tackled him to
the ground even though he was wearing a cervical collar and fully cooperating. The Amended
Complaint goes on to state that Officer Pillsbugceld his knee on Plaintiffneck causing further
injury to his neck and back, including a herniadesk. The Plaintiff contends that the Defendants

assisted Officer Pillsbury in tackling the Plaihtor otherwise failed to intervene or restrain



Pillsbury’s alleged use of excessiface. It further alleges that they failed to get him medical
assistance, even though he made repeated demasdsli@ssistance in their presence, in violation
of his constitutional rights. The Amended Complaaserts that the Plaintiff suffered injuries,
including a herniated cervical disc, as a resutheiDefendants’ alleged excessive force and denial
of medical assistance.

Thus, contrary to the Defendants’ assertion, the Amended Complaint does contain specific
allegations of wrongdoing with respect to the alleged conduct of John Owens, Brian Warden, Nelson
Lakey and Doug McLeod. The Pl&fhidentifies, by name, each of the Defendants as assisting
Defendant Pillsbury in tackling the Plaintiff, failing intervene, and failing to obtain the Plaintiff
medical assistance in violation of his constitutiaigtits. That he alleges that the Defendants did
this together, and were joined by others, does not render the claim implausible. Thus, the
Defendants’ assertion thistarcilis somehow changes the analysis is incorrect.

CONCLUSION AND ORDER
IT IS ORDERED that the Defendants’ Motion for Judgment on the PleadingEMIED .
IT IS SO ORDERED.
S/Sean F. Cox

Sean F. Cox
United States District Judge

Dated: December 13, 2012

| hereby certify that a copy of the foregoing document was served upon counsel of record on
December 13, 2012, by electronic and/or ordinary mail.

S/Jennifer McCoy
Case Manager




