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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FREDRICK THON,
JANICE THON,

Plaintiffs,
CaséNo. 13-cv-13365
V. HON.GERSHWINA. DRAIN

ROBERT ROBIDOUX,
TFI TRANSPORT 11 LP (English Reference),
TFI TRANSPORT 2, LP (English Reference),

Defendants.

OPINION AND ORDER DENYING DEFE NDANT'S MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO PLAINT IFFS’ CLAIMS FOR ECONOMIC LOSS
DAMAGES AND COUNT Il FOR NEGL IGENT ENTRUSTMENT [#90]

INTRODUCTION

On June 26, 2013, Plaintiffs, Fredrick Th@iThon”) and Janice Thon (“Mrs. Thon”),
filed the instant action against Defendants b&bRobidoux (“Robidoux”) and TFI Transport
11 LP (“TFI Transport 11”) — inhe Monroe County Circuit CourOn July 13, 2013, Plaintiffs
filed the First Amended Complaint, adding TFI TransporiLR, (“TFI Transport 2”) as a
Defendant. On August 6, 2013, Defendants filed a Notice of Removal; the action was removed
to this Court for diversity of citenship under 28 U.S.C. Section 1332%s8eDkt. No. 1.

Plaintiffs filed the instant action alleyg (1) common-law negligence; (2) negligent

entrustment; (3) negligence underdiligan’s Owner’s Liability Staite; (4) respondeat superior

! All Defendants will be referred to collectively as “Defendants”.
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liability for negligence of the employee-defentaand (5) losses of consortium, services, and
companionship. The cause of ant@rises out of a matwehicle accident. Bintiffs specifically
allege that Defendant, Robidoux, caused seriadspgrmanent injuries to Thon by failing in his
duty to operate his motor vehicle with due ca&kintiffs further allege that Defendants, who
were Robidoux’s employers, failed tineir duty to the general public.

Presently before the Court is Defendant’s Motion for Partial Summary Judgment as to
Plaintiffs’ Claims for Economic Loss DamageasdaNegligent Entrustment, filed on August 11,
2014. SeeDkt. No. 90. Defendant’s Motion for Paitti@ummary Judgment is fully briefed. On
September 2, 2014, Plaintiff filed a ResponSeeDkt. No. 98. On September 16, 2014,
Defendant filed a Repl\seeDkt. No. 101.

For the reasons that follow, the Court will DENYefendant's Motion for Partial
Summary Judgment.

. FACTUAL BACKGROUND

On September 29, 2012, Plaintiff, ThomdaDefendant, Robidoux, were involved in a
motor vehicle accident on southbound I-75 inllBeMichigan. Thon was operating a 2009 Ford
Pickup. Defendant Robidoux is a certified truckver who drove trucks on assignment from
brokers in Canada. He was employed full-tilme Ganeca Transport and was responsible for
transporting goods in both Cateand the United States. Aetlime of the addent, Robidoux
was operating a 2009 Volvo tracfmursuant to his employment.

The Parties were approaching a constructione. In the constrtion zone, two out of
the three traffic lanes were closed. Traffic was slowing to racoadate vehicles merging in

anticipation of entering the construction zobet the lanes were not yet closed. Thon was



driving his pickup truck directhahead of Robidoux, who was dng at either 6@r 62 miles per
hour. Startled by a car passing his tractor onléfteshoulder, Robidoux became distracted by
looking in the side mirrors and failed to sBeon’s pickup truck slovdown. Robidoux’s tractor
struck Thon’s pickup truck and propealleto a ditch on the side of I-75.

An eyewitness to the accident, Athenawson (“Clawson”), was following directly
behind Robidoux’s tractor and stopped to h@en Clawson reached Thon'’s pickup truck, she
smelled alcohol and saw an open beer can. ThadaSlawson to throw away the open beer can
away from him, but she refused. Thon subsequasted one or more othieystanders to do the
same, but the bystanders also refused.

Thon was transported to the hospital whebdoad-alcohol test was performed about one
hour after the accident. The test was taken after Thon had experienced significant blood loss and
after he received irawenous fluid replacement. The testealed that Thon had a .147 blood-
alcohol level.

As a result of the accidenthon alleges that he suffdréraumatic brain injury, bone
fractures, severe internal injuries, and other physical and non-physical disabilities and damages.
A CT scan of Thon’s brain revealed that, “adwehcortical atrophy with periventricular chronic
ischemic changes,” but was foundo® “[o]therwise[] unremarkable.”

Defendants argue that Robidoux’s clean aigviecord and English-language proficiency
indicates that the Defendant®anot liable under a theory of Hggent entrustment claim. French
is Robidoux’s first language. Defendants furthegue that other thamfew minor driving
incidents, Robidoux’s driving record does nabye that Robidoux was incompetent, or that
Defendant-employers should have known that Balx was incompetent. Plaintiffs contend that

Defendant, Robidioux, had a histarfydriving incidents as well asomplications in reading the
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English language that indicate that Robidowetigployers knew that he was incompetent and
would put others at amnreasonable risk.
[I. LAW AND ANALYSIS

A. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) mmwers the court to neler summary judgment
forthwith “if the pleadings, depositions, answeio interrogatories and admissions on file,
together with the affidavits, if any, show that #é no genuine issue as to any material fact and
that the moving party is entitled jpdgment as a matter of lawSee Redding v. St. Ewazi1l
F.3d 530, 532 (6th Cir. 2001). The Supreme Cbad affirmed the court's use of summary
judgment as an integral part thie fair and efficient administrat of justice. The procedure is
not a disfavored procedural shortcuelotex Corp. v. Catretd77 U.S. 317, 327 (19863ee
also Cox v. Kentucky Dept. of Transp3 F.3d 146, 149 (6th Cir. 1995).

The standard for determining whether sumyrjadgment is appropriate is “whether the
evidence presents a sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party mysevail as a matter of law.Amway Distributors Benefits Ass’n v.
Northfield Ins. Co.323 F.3d 386, 390 (6t@ir. 2003) (quotingAnderson v. Liberty Lobby, Inc.

477 U.S. 242, 251-52 (1986)). The party seeking sumuagment “bear the initial burden of
specifying the basis upon which it contends judginshould be granted and of identifying that
portion of the record which, in its opinion, denstrates the absence of a genuine issue of
material fact."Celotex 477 U.S. at 322. The evidence afidr@asonable inferences must be
construed in the light mostyvarable to the non-moving partyatsushita Elec. Indus. Co., Ltd.

v. Zenith Radio Corp475 U.S. 574, 587 (198@Redding 241 F.3d at 532 (6th Cir. 2001). The

evidence presented must be such on whighra could reasonably find for the defendant.
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Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986).TThe mere existence cfome
alleged factual dispute between the partieB mot defeat an otherwise properly supported
motion for summary judgment; the requirement is that there bgenaineissue ofmaterial
fact.” Id. at 247-48 (emphasis in originabee also Nat'| Satellite Sgsr Inc. v. Eliadis, Ing.
253 F.3d 900, 907 (6th Cir. 2001).

If the movant establishes byeausf the material specified iRule 56(c) that there is no
genuine issue of material fact and that it istled to judgment as a matter of law, the opposing
party must come forward with “specific facts shiogvthat there is a genuine issue for trial.”
First Nat'l Bank v. Cities Serv. Go391 U.S. 253, 270 (1968%ee also McLean v. 988011
Ontario, Ltd, 224 F.3d 797, 800 (6th Cir. 2000). Mere allegations or denials in the non-
movant's pleadings will not metttis burden, nor will a mere stiifa of evidence supporting the
non-moving party.Anderson477 U.S. at 248, 252. Rather, ta@nust be evidence on which a
jury could reasonably find for the non-movamcLean 224 F.3d at 800 (citingnderson 477
U.S. at 252).

B. DEFENDANT’'S MOTION FOR PARTIAL SUMMARY JUDGMENT

1. Negligent Entrustment (Plaintiff's Count III)

A jury should determine the relevant fand whether those facts make Defendants
liable under a theory of negligent entrustmdimte doctrine of negligent entrustment states:

One who supplies directly or through a thirekrson a chattel for the use of another whom

the supplier knows or has reagorknow to be likely because of his youth, inexperience,

or otherwise, to use it in a manner inka unreasonable risk of physical harm to
himself and others whom the supplier shouldezt to share in or be endangered by its
use, is subject to liability fogphysical harm resulting to them.

Moning v. Alfong400 Mich. 425, 443-44 (1977) (adoptingRATEMENT (SECOND) OF TORTSS§

390(1965)).The negligent entrustment doctrine settksletermine whether a person’s conduct
5



was reasonable in light of the apparent ridkat 444. Under this theorthe Plaintiff, in a motor
vehicle accident, must prove that the defendsnployer knew or should have known that its
employee was an incompetent or unqualified driVertora v. General Motors Corp373 Mich.
563, 567 (1964).

Under this framework, Defendants argue tialy are entitled to summary judgment on
the matter. In support of this argument, Defertdgoint to Robidoux’s dring record, arguing
that all of Defendant’s drivinghcidents had been minor. Defs.” Mot. Summ. J. 13 (citing Ex. B
at 31-32);see alsoEx. D at 90. Defendastpoint to Robidoux’s peosinel file as evidence.
Defendants emphasize that Robidoux has beeohied in only one personal-injury accident,
which occurred in 1988; that he was cited fmproperly parking histruck in front of a
restaurant in Ontario, in 2009; in 2010, he hpaking block in a truck-stop parking lot in
Ontario, requiring an $841 repair; in 2011, aft@ inspection, Robidoux’s truck was found to
have two burned out light bulbs; and in 2012, whigewas backing his truck into a parking spot
at a truck stop in Missouri, heththe front fender of another tikiavith the back of the trailer,
which was attached to his truck, requiring a feneéeair for the other truck. Defs.” Mot. Summ.
J. 3-4 (citations omitted). Defendants also supfieeir argument witkevidence that Robidoux
fulfilled all licensing requirements for truck dexs under both federal and Canadian regulations.
Defs.” Mot. Summ. J. 1{citing Exs. R, T).

On the other hand, Plaintiffs, in support ofatgument that TFI Transport should be held
liable under a negligent entrustment theory, gismt to Robidoux’s driving record. Plaintiffs
contend that Defendants mischaeterized Robidoux’s driving cerd as clean. For example,
whereas Defendants characterized Robido@d89 parking citation as a minor incidesge

Defs.” Mot. Summ. J. 17, Plaiffs highlight that Robidoux, as result of his improper parking,
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blocked traffic on a provincial highway in OntriPIfs.” Resp. 6 (citation omitted). In another
example, Plaintiffs highlight Roubidoux’s 2012 driving incident. Whereas, again, Defendants
refer to the incident as minoPlaintiffs suggest that $4,700orth of vehicular damage is
evidence that Robidoux is neithesafe nor an appropriate drivéd. at 7-8.

Plaintiffs also point out that all driving incidees are not reported in a driver’s personnel
file and that as a result, Robidoux’s personneldides not represent a complete driving record.
Plfs.” Resp. 5-6, 8 (citing Defs.” Mot. Summ. Ex. B). Plaintiffs alsgoint to the deposition
testimony of Steven Campbell (“@gbell”), the employer’s operatiomsanager, who stated that
he was “concerned in a way” that Robidoux waslved in an accident wvweeks prior to his
accident with Thon. Campbell also stated ,thgt until the time of Bbidoux’s accident with
Thon, he had not yet had time to reprimand Robx for the accident. PIfs.” Resp. 5 (citation
omitted). To further support this particulargament, Plaintiffs point again to Campbell’s
deposition, at which Campbell testified thatffica citations are not included in a driver’s
personnel file unless they lead to a formal repriméohdt 6.

As a final matter on this issue, Plaintifitso argue that pursuant to 49 CFR § 391.11, a
driver has to understand highway signs in EnglBHs.” Resp. 8. Platiffs contend that
Robidoux’s need to pull aside of the road imerto read long traffi signs, written in the
English language, demonstrates that he wasanalified driver. PIfs.” Resp. 8, Ex. A at 77.

Reasonable minds can differ on the detertionaof whether Defendants, in employing
Robidoux, acted reasonably in regard to the dutyithtawed to Plaintiff to screen for safe and
competent drivers. For this reason, whether defesdshould be held liable under the theory of
negligent entrustment, based om ttecord presently before theo@t, should be for a jury to

decide.



2. All Claims for Economic Loss Damages

Michigan law states that:

The no-fault act, in § 3135, abolishes tdbility arising from the ownership,

maintenance, or use of a motor vehicle exceptelevant part, as to “[dJamages for

noneconomic loss” “if the injured person adfered death, serious impairment of body
function, or permanent serioasfigurement,” and “[d]Jamaes for allowable expenses,
work loss, and survivor's loss as definedséctions 3107 and 3110 in excess of the daily,
monthly, and 3-year limitations ntained in those sections.”
Ouellette v. KeneaJy424 Mich. 83, 85 (1985) (quoting M.C.L. § 500.31étlseq. M.S.A. §
24.13101%et seq).

Defendants argue that Plaifgi are not entitled torgy economic loss damages. To
support its argument, in part, Defendant uses Matis no-fault automobile law, which states
that work loss, “is restricted to accrued loasd thus covers only actual loss of earnings as
contrasted to loss of earning capacityd. at 86-87 (emphasis in original) (citations omitted).
Plaintiffs have agreed with Defendants that they will not make a claim for wage loss. PIs.” Resp.
10. In addition, while Plaintiffs concede that,arder to prevent Plaint§ from double-dipping,
recovery from their no-fault automobile insuramagrier may limit its recovery in this lawsuit,
Plaintiffs also maintain and emphasize thigt immediate lawsuit is not an action under
Michigan’s no-fault automale law. PIfs.” Resp. 14.

Plaintiffs contend that Defelants are misapplying Michigan’s no-fault automobile law
altogether, arguing that they do not plarptoceed under the no-fault law because Defendants
have not proven its Canadian-based driver and pareeentitled to the protections of said law.

Id. Defendant argues that Michigamo-fault law does apply. In support of this argument,

Defendant maintains that because Plaintiffisinies occurred through the ownership, operation,



and use of a motor vehicle, Plaintiff must seetovery through Michigds no-fault law. Defs.’
Reply 5.

In order to prevail on a motion for summarggment, the movant must establish by use
of the material specified in Rule 56(c) that theraaggenuine issue of mai@ fact and that it is
entitled to judgment as a matter of law.eThpposing party must thetome forward with
"specific facts showing that therg a genuine issue for trial.First Nat'l Bank v. Cities Serv.
Co, 391 U.S. 253, 270 (1968ee also McLean v. 988011 Ontario, |.@24 F.3d 797, 800 (6th
Cir. 2000). Mere allegations or denials in th@moovant's pleadings will not meet this burden,
nor will a mere scintilla of evidence supporting the non-moving pattyderson 477 U.S. at
248, 252. Rather, there must be evidence omiwa jury could reamably find for the non-
movant. McLean 224 F.3d at 800 (citingnderson477 U.S. at 252).

The facts cited by the Defendants do not skimevabsence of a genuidespute, pursuant
to Federal Rule of Civil Procedure 56(c)(1)(Befendants produce evidence that may support
application of Michigan’s no-fault law. DefsReply 5 (citing Defs. Resp., Exs. A, B, C).
Plaintiffs contend in the Rpense, however, that Michiganfe-fault law do not apply to the
facts of this case. The record demonstratesufficient disagreement, and thus, the question
requires submission to a jury.

3. Redacting Personal Information from the Record

Plaintiffs, as a final mattemequest that the Court strikexhibits K and L, for the
exhibits’ display of Plaintiff's personal inforation. The Court orders Defendants to redact
Plaintiff's personal information, aiuding all displays of Plaintif§ social securithumber, from

Exhibits K and L.



V. CONCLUSION

For the reasons stated above, the Dddat's Motion for Partial Summary Judgment
[#90] is DENIED.

Defendants are also orderedredact Plaintiffs’ personahformation, in particular, all
displays of Plaintiff'ssocial security numbefrom Exhibits K and L.

IT IS SO ORDERED.

Dated: September 26, 2014 s/Gershwin A. Drain
Detroit, Michigan GERSHWIN A. DRAIN
UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosedtba Notice of Electronic Filing o8eptember 26, 2014.

s/Tany&R. Bankston
TANYA R.BANKSTON
Gase Manager & Deputy Clerk
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