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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DEONDRE D. GAINES,

Petitioner,
CASENO. 13-cv-13605
V.
PAUL D. BORMAN
SHARON L. BURT, UNTED STATES DISTRICT JUDGE
Respondent.

/

OPINION AND ORDER
DENYING THE PETITION FOR WRIT OF HABEAS CORPUS,
DENYING A CERTIFICATE OF APPEALABILITY, AND
GRANTING LEAV E TO PROCEED IN FORMA PAUPERIS ON APPEAL

Petitioner Deondre D. Gaines, a stategrer at Muskegon Correctional Facility
in Muskegon, Michigan, has filedpso se application for the writ of habeas corpus under
28 U.S.C. § 2254. The habgatition challenges Petitioner’s state convictions for first-
degree murder, conspiracy to commit firsgigeee murder, two assault crimes, and two
firearm crimes. Petitioner ras seven claims regardingettenial of his motion for a
directed verdict of acquittal, the admissiorhefirsay testimony, the sufficiency of the
evidence, trial counsel’s performance, thal court’s handling of the case, the
prosecutor’s conduct, and the cumulative eftddhe alleged errors. Respondent Sharon
L. Burt urges the Court thugh counsel to deny the petitiothe Court agrees that
Petitioner’s claims do not warrant habeas feliccordingly, the habeas petition will be

denied.
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I. Background

A. The Charges and Trial Testimony

Petitioner was charged 8aginaw County, Michigawith the following six
crimes: conspiracy to commit first-degrg@eemeditated) murdeMich. Comp. Laws §
750.157a, Mich. Comp. Laws%0.316(1)(a); first-degrg@remeditated) murder, Mich.
Comp. Laws § 750.316(1)(a); two countsagkault with intent tcommit murder, Mich.
Comp. Laws § 750.83; one count of possessi firearm during the commission of, or
attempt to commit, &elony (felony fiream), Mich. Comp. Law$§ 750.227b; and one
count of carrying a concealegeapon, Mich. Comp. Laws 750.227. The concealed-
weapon charge was later changed to readyey a pistol in an automobile.”

The Michigan Court of Appeals praled the following brief summary of the
facts:

This case involves a cycle of gang eiote between [the city of] Saginaw’s

rival North Side and South Side gandsorth Side gang member Jordan

Cramton was shot in the face ©ylando Young. North Side gang

members, including defendant, learmmédhis, and decided to retaliate.

While defendant and fellow gang meenb were searching for Young to

“get” him, defendant shot Patricki®e, who survived.Later defendant

chased and shot Jimahle Donaldha back, killing him. After learning

that police knew of the crimes, defendantl others arranddo dispose of

the gun used to asdaRrice and kill Donald.
Peoplev. Gaines, No. 274721, 2009 WL B229, at *1 (Mich. Ct. App. Jan. 15, 2009)
(unpublished).

The shooting of Patrick Price and Jineblonald occurred on January 3, 2006.

Petitioner and his alleged co-conspirators wevelved in a third shooting on the same



day. The third shooting involved assault on Orlando Young by Devon BisHop.
Petitioner was charged as an aider and abietttat shooting. All three shootings
occurred within approximately sevgrive minutes of each other.

Petitioner was tried before a jury ingd@aw County Circuit Court. The critical
evidence against him canfrom three of the four other gale who participated in the
crimes: Devon Bishop, Dertre Merrill, ard Kevin Simort.

1. Devon Bishop

Devon Bishop testified that he and Petitr were associated with the North Side
Gang and that, on January 3, 2006, he (@3tearned that his friend Jordan Cramton
had been shot in the fackle was planning to visit Crain in the hospital when he
received a phone call from KevBimon who asked him for amgu Bishop then grabbed
his loaded nine-millimeter gun, and Kevimin drove up in his Oldsmobile Bravada
with Petitioner. Bishop and his friend Dengelerrill got in the vehicle. Petitioner’s
brother, Dre’Vonne Sherman, also got in Wedicle. Simon asked Bishop whether he
had the gun, and Bishop assured him thatitie Petitioner was seated in the front

passenger seat when Simasked about the gun.

! In the record before the Cduloung is also referred &s Lando Young, and Orlando
Byrd. The Court has adopted the namedusy Petitioner and thdichigan Court of
Appeals.

2 Another participant in the crimes wastiener’s brother Dre/onne Sherman, who
refused to testify at Petitioner’s trial evetigh he had alreadygaded guilty to various
crimes and subsequently was giveritesnial immunity from prosecutionSee 9/26/06
Trial Tr. at 165-78, ECF No. 7-11, Pg IDGF93; 9/28/06 Trial Tr. at 19-28, ECF No. 7-
13, Pg ID 874-77.



The five young men then drove to Glenwood StreatreviPetitioner told Simon to
stop the car. Petitioner and Bishop got out of the car. Petitioner asked for the gun and
said that he saw “D-Black” in the doorwafishop handed thgun to Petitioner who
knocked on a house doand identified himself as “D.'Shortly afterward, Bishop heard
a gunshot and ran back to the vehicle.

Petitioner also returned the vehicle and from thetbe group went to Webber
Street where Dre’Vonne Sherman said ttesaw some more guys. Petitioner then
jumped out of the vehicle, ches$the guy, who turned out be Jimahle Donald, and shot
Donald in the back as Donald was rurqaway from Petitioner. When Petitioner got
back in the vehicle, someone asked hihether he shot the person. Petitioner
responded, “Yeah,” and said that heught he had shot someone named Wali.
Petitioner returned the gun to Bishop.

Next, the group went to the subdivisiomown as Sheridan Park. Kevin Simon
stopped at a residence and went insidédthese. The otheptir young men walked
around the corner looking for the guy wh@sbordan Cramton. They saw somebody
hiding behind a house aman up to him. Bishop fired ¢éhgun at a person that he thought
was Orlando Young. Petitioner and the otlveese three feet away from Bishop when
Bishop fired his gun at Young. All five dfie young men got back in the vehicle and
returned to Bishop’saome. Four days later on Janud, 2006, Petitioner contacted

Bishop and told him to thue the gun in the river.



Continuing, Bishop testified that hpake with the police on January 8 and again
on January 9, 2006. At first, he liedtte police about shooting at Orlando, but on
January 9, 2006, he changed his story, tioédpolice what had happened, and admitted
shooting at Orlando. Duringuly of 2006, he pleaded iy to second-dgree murder,
two counts of assault withtent to murder, felony figem, and carrying a dangerous
weapon in a motor vehicle. Bishop had heen sentenced when he testified at
Petitioner’s trial, but he claimed that nmprises were made to him regarding his
sentence.

2. Demetre Merrill

Demetre Merrill corroborated DevondBiop’s testimony about the events of
January 3, 2006, akblugh he claimed that it wastR@ner, not KevinSimon, who had
asked Bishop in the vehicle whether Bishogd hayun. Merrill also explained that “D-
Black” was affiliated with the South Si@dad that, after riding by the house where D-
Black stayed, Petitioner and DevBishop got out of the vehicle. Shortly afterward,
Merrill heard one gunshot and saw Petitioner and Bishop mintbahe vehicle. The
group then drove to Webb8treet where Petitioner orddr&evin Simorto stop the
vehicle near a guy in a fur coat who waskivay down the street and talking on a cell
phone. Petitioner hopped outtbe vehicle and shot the guy in the back as the guy was
running away from Petitioner.

Back in the vehicle, Petitioner handed tiun to Bishop, antthe group went to

Sheridan Park. Four of them got outloé vehicle and walkearound the corner,



looking for Orlando Young. Bishop fired six seven shots at someone that he thought
was peeking around the house.

Merrill explained to the jury that, dhe way home from these shootings, Kevin
Simon was telling everybody ntit say anything. Petitioner also said that, as long as
they did not say anything, theyould be alright. Petitionerisother later told Merrill to
get rid of everything, but wdn Merrill attempted to getdiof the gun, Petitioner took
everything with him.

Merrill stuck with the plan to remain sige but was later arrested. In July of
2006, he negotiated a plea agreement, wiaghired him to plead guilty to accessory
after the fact to first-degree murder and assault with intent to murder. The other charges
against him were dismissed, andrfwas no sentence agreement.

3. Kevin Simon

Kevin Simon testified that he was grashienmunity from prosecution in return for
his testimony. He claimed that he informed Petitioner about J&danton being shot
in the face by Orlando Young and that Petigr was present dag a discussion about
doing a “flight,” which is a Booting or retaliation.

Simon also testified abothie subsequent shootings of Kevin Price, Jimahle
Donald, and Orlando Young. Significanthg claimed that thpurpose of going to
Sheridan Park was to “get” Orlando Young dimak the word “get” meant to shoot or Kkill.
Simon maintained that he dmbt intend to do anything andatthe group did not use the

word “kill,” nor mention killing Young, but that theyll&knew what was going on and



that they were going to shoot or kill Youn&imon also testified that the shooting of
Jamahle Donald was a mistake, as Donalsl ma even associatedth the neighborhood
where the group went.

4. Patrick Price

Patrick Price testified that he wasiting his goddaughter at 1903 Glenwood
Street on January 3, 2006, whesmeone knocked on the dodte went to the back door
and asked who it was. The person responioaiche was looking for “D,” which is the
nickname that Price used for his couBmequavis Smith who often stayed with his
grandmother at 1903 Glenwoo@rice opened the door asaw Petitioner, whom he did
not know at the time. Prideen turned and called dowrettairs for Dequavis. When
he turned back to face the mat the door, the man had angaimed at Price’s chest.

Price tried to shut the door, but the mandieebullet, which ricocheted off the door and
entered his stomach. He ran down the hallamy hit the alarm system. He thought that
someone else called the police.

Price explained that, on January 6, 2(686,police showed him a set of photos
and that he identified photo number elevethasshooter. At a subsequent court hearing,
he identified Petitioner as the man who shot him. He later learned from a newspaper
article that he had picked the wrong peraod that the man depicted in photo number

eleven was Petitioner’s brother wivas a year older than Petitioner.



5. Dr. Kanu Virani and Ronald Ainslie

Forensic pathologist Kanu Virani tegid that Jimahle Donald died from blood
loss due to a gunshot wound to his baRlknald Ainslie was a firearms expert who
testified that the four casings foundla¢ shooting sites canfim the same nine-
millimeter firearm.

Petitioner did not testify or present anytivéisses. His defense was that there was
a lack of evidence, that there never was a coaspi and that there was no intent to Kkill.
B. The Verdict, Sentence, Appeals, and Habeas Petition

On the murder count, theal court instructed the jury on the lesser-included
offense of second-degree murder, and on $sawdt counts, the trial court instructed the
jury on assault with intent tdo great bodily harm less thamurder. On September 29,
2006, however, the jury fourleetitioner guilty, as charged, of conspiracy to commit
first-degree murder, first-degree murder, two counts of assault with intent to commit
murder, felony firearm, and carrying a pistoln automobile. Ohovember 8, 2006,
the trial court sentenced Petitioner tmtyears in prison for the felony-firearm
conviction, followed by concurrent terro$life imprisonment for the conspiracy,
murder, and assault convictions, and fortgitdy months in prison for the remaining
pistol conviction.

On direct appeal from his convictions tilener argued that the trial court erred in
(1) denying his motion for directed verdict and (2) overruling defense counsel’s

objection to the admission of out-of-courtsiments made to Devon Bishop. These



arguments now form Petitioneffisst and second habeas dw. The Michigan Court of
Appeals was not persuaded bytiR@ner’'s arguments and affirmed his convictions in an
unpublished decisionSee Gaines, Michigan Court of Appals No. 274721, 2009 WL
103229. On June 23009, the Michigan Supme Court denied leave to appeal because
it was not persuaded to review the issus=e People v. Gaines, 483 Mich. 1113 (2009).

Petitioner filed a motion for relief from judgmiein which he raised the issues that
now form his third, fourth, fifth, sixth, argkventh claims. The trial court denied his
motion,see Order and Opinion of the Court (Sagw Cty. Cir. Ct. Mar. 26, 2012), and
the Michigan Court of Appeals denied leave to app8et.People v. Gaines, No.
310548 (Mich. Ct. App. Nov. 8, 2012Yhe Michigan Supreme Court likewise denied
leave to appealSee People v. Gaines, 494 Mich. 868 (2013).

On August 21, 2013, Petitioner filed hideas corpus petition. He argues that:
(1) the trial court erred by denying his matifor a directed verdict of acquittal on the
conspiracy charge and the assault chargelving Orlando Young(2) the trial court
erred by overruling a defense objection te #imission of out-of-court statements; (3)
there was insufficient ésence to support his convictiofa first-degree murder and the
second assault charge; (4) trial counsel providetfective assistance; (5) the trial court
failed to govern the trial in a proper mann@j), the prosecutor engaged in misconduct;
and (7) the cumulative effect of the@'s deprived him of a fair trial.

Respondent maimta that Petitioner’s claims atime-barred, procedurally

defaulted, not cognizable on habeas reviewneritless. A procedural default is not a



jurisdictional matter.Trest v. Cain, 522 U.S. 87, 89 (1997)['he statute-of-limitations
defense also is not jurisdictionatolland v. Florida, 560 U.S. 631, 645 (2010) (quoting
Day v. McDonough, 547 U.S. 198, 205 (2006)). Ahecause the Court finds it more
efficient to adjudicate the merits of Petitioiseclaims than taetermine whether the
claims are procedurally defaulted ottiamely, the Court will proceed to analyze
Petitioner’s claims, using the follang standard of review.
lI. Standard of Review
“The statutory authority of federal couttsissue habeas corpus relief for persons
in state custody is provided by 28 U.S§2254, as amended by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA)Harrington v. Richter, 562 U.S. 86, 97
(2011). Pursuant to 8 2254, the Court matygrant a state prisoner’s application for the
writ of habeas corpus unless the state cewadjudication of the prisoner’s claims on the
merits
(1) resulted in a decision that sveontrary to, omvolved an
unreasonable application of, dlgeestablished Federal law,
as determined by the Supreme Court of the United States; or
(2) resulted in a decision thaas based on an unreasonable
determination of the facts in ligbf the evidence presented in
the State court proceeding.
28 U.S.C. § 2254(d).
Under the “contrary to” clause [of § 2254(d)(1)], a federal habeas court
may grant the writ if the state court ags at a conclusion opposite to that
reached by [the Suprem€purt on a question ofwaor if the state court
decides a case differently than [the Supreme] Court has on a set of

materially indistinguishable factdJnder the “unreasonable application”
clause [of § 2254(d)(1)p federal habeas court may grant the writ if the

10



state court identifies the correct governing legal principle from [the

Supreme] Court’s decisions but unreaably applies that principle to the

facts of the prisoner’s case.

Williamsv. Taylor, 529 U.S. 362, 412-13 (2000) (Gi@nor, J., opinion of the Court for
Part I1). “[A] federal habeas court may nssue the writ simplypecause that court
concludes in its independent judgment tihat relevant state-court decision applied
clearly established federal law erroneouslynoorrectly. Rather, that application must
also be unreasonablelt. at 411.

“AEDPA thus imposes a ‘highly defergal standard for evaluating state-court
rulings,’ Lindh v. Murphy, 521 U.S. 320, 333, n. 7 (199and ‘demands that state-court
decisions be given the benefit of the doutgodford v. Visciotti, 537 U.S. 19, 24
(2002) per curiam).” Renicov. Lett, 559 U.S. 766, 773 (2010). “A state court’s
determination that a claim lacks meriepludes federal habeas relief so long as
‘fairminded jurists could disagree’ on the aminess of the state court’s decision.”
Richter, 562 U.S. at 101 (quotingarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
To obtain a writ of habeas corpus from a fetleoart, a state prisoner must show that the
state court’s ruling on his or her claim “waslaoking in justification that there was an

error well understood and comprehendedxisting law beyond any possibility for

fairminded disagreement.Id. at 103.

11



[ll. Discussion

A. Denial of the Motion for a Directed Verdict of Acquittal

Petitioner alleges that the trial countezl by denying his motion for a directed
verdict of acquittal on the charges of comapy to commit first-degree murder and
assault with intent to murder Orlando fw, the man suspected of shooting Jordan
Cramton. Defense counsel moved for a deeaterdict at the close of the prosecution’s
casesee 9/29/06 Trial Tr., at 22-29, ECF No. 7-1H8g ID 935-37, and after the jury
reached its verdictee 11/8/06 Sentencing Tr. at 4-1HCF No. 7-15, Pg ID 978-80.
The trial court denied the first motion besa it believed there was sufficient evidence
for a reasonable trier of fact to conclude tthat prosecutor had proved the elements of
the crimes. The court denied the secondiondbecause, in its opinion, the evidence
against Petitioner was overwhelming.

The Michigan Court of Appeals swdzpiently reviewed Petitioner’s claim on
direct review and pointed out:

There was testimony that defendant was with members of his gang on the

evening in question and that the groupgt to retaliate for the shooting of

Cramton, allegedly by Yang . . . . In addition, defendant was among the

group stalking Young in Sheridan Park.
Gaines, 2009 WL 103229, at *1. EhCourt of Appeals also stat that, “[a]lthough there
were inconsistencies in the witnessestitaony concerning the exact harm intended

against Young, these discrepancies in tiieegses’ testimony do naegate the jury’s

conclusion that defendant was guiltyybad a reasonable dbt on both of the

12



challenged counts.” Finally, éhCourt of Appeals statedatthe jury could conclude
from the evidence that, &spite denials by some gang menstagrtrial, defendant and his
coconspirators intended to kill YoungGaines, 2009 WL at *1.

Petitioner maintains that there may haverba plan to harm Young, but there was
no evidence that any of the men planned to kill Young. Regarding the assault charge,
Petitioner alleges that there was no proefriien actually assaulted Young, that they
intended to kill Youngor that Petitioner aided and abetted the as3ault.

1. Legal Framework

In Michigan, “the trial julge when ruling on a motidor a directed verdict of
acquittal must consider theidence presented by the pegastion up to the time the
motion is made, view that evidence inghli most favorable to the prosecution, and
determine whether a rational trier of fact @bbhve found that the essential elements of
the crime were proven beyd a reasonable doubtPeople v. Hampton, 407 Mich. 354,
368 (1979) (internal and drtitations omitted). Thisule of law is based odackson v.
Virginia, 443 U.S. 307 (1979), in which thef@ame Court held that the question on
review of the sufficiency of the evidence to support aio@rconviction is “whether,
after viewing the evidence in the light most favorable to the prosecatipnational trier
of fact could have found the essential eleta@h the crime beyond a reasonable doubt.”

Id. at 319 (emphasis in original).

% Young did not testify at Petitions trial. An arrest warna was issued for him as a
result of the shooting of Jordan Cramton,, lastof the date of Petitioner’s trial, he
remained at large. (9/28/06 Trial.Tat 116, ECF No. 13, Pg ID 899.)

13



Criminal conspiracy in Michigan

is a mutual understanding or agregmbetween two or more persons,
expressed or implied, to do or acqaish some criminal or unlawful act.

. ... All the requisite elements oktlarime of conspiracy are met when the
parties enter into the mwbagreement, and no overt acts necessarily must
be established. . . .

. ... To prove a conspiracy to comtmurder, it must bestablished that
each of the conspiratofisad] the intent requidkfor murder and, to
establish that intent, there mustfoeesknowledge of that intent.

Peoplev. Hamp, 110 Mich. App. 92, 102-03 (83) (internal citations omitted).

The elements of assault with intentctwmmit murder are “(1an assault, (2) with
an actual intent to kill, (3) which, guccessful, would make the killing murdeP&ople
v. Hoffman, 225 Mich. App. 103, 111 (1997). Assault is “either aattempt to commit
a battery or an unlawful act that placesther in reasonable apprehension of receiving
an immediate battery.Peoplev. Sarks, 473 Mich. 227234 (2005).

[O]ne may, of course, draw reasonainiierences to assist in making the
finding of an actual intention to killThe requisite intent may be gleaned
from the nature of the fendant’s acts constitutirthe assault; the temper
or disposition of mind with which theyere apparentlperformed, whether
the instrument and means used wettenadly adapted to produce death, his
conduct and declarations prior to, a time, and after the assault, and all
other circumstances calculated to thriaght upon the intention with which
the assault was made.

Peoplev. Brown, 267 Mich. App. 141, 149 n.5 (2Bp(citations and quotation marks
omitted).

“Aiding and abetting” describes all forms of assistance rendered to the
perpetrator of a crime and comprats all words odeeds that might
support, encourage, or incite the coresion of a crime. ... To support a
finding that a defendant aided andcetibd a crime, the prosecutor must

14



show that (1) the crime chargedss@ommitted by the defendant or some

other person, (2) the defendant perforraets or gave encouragement that

assisted the commission of the criraad (3) the defendant intended the
commission of the crime or had knodtge that the principal intended its
commission at the time he gave aid and encouragement. An aider and
abettor’s state of mind may be inferfedm all the facts and circumstances.

Factors that may be considered ut# a close association between the

defendant and the principal, the defemtaparticipationn the planning or

execution of the crime, and evidenof flight after the crime.
Peoplev. Carines, 460 Mich. 750, 757-58 (1999) (quotifgople v. Turner, 213 Mich.
App. 558, 568-69 (1995)).

2. Application

The testimony in this case establisheat fPetitioner and his friends planned to
retaliate against Orlando Young and that Retér and his friends went in search of
Young, armed with a loaded gun. ti#ener, however, contends that there was
insufficient evidere of a plan to kill Young.

It is true that Devon Bishop and DenseMerrill denied having an intent to kill
Young. (9/22/06 Trial Tr. &t43-44, 146, ECF No. 7-10, Pg ID 719; 9/27/06 Trial Tr. at
67, 76, ECF No. 7-12, Pg 1828, 830.) But Kevin Simotestified that the purpose of
going to Sheridan Park wasghoot and kill Young. (9/2@6 Trial Tr. at 120, ECF No.
7-12, Pg ID 841.) Simon also testified teatryone knew what was going on and that
they were going toh®ot or kill Young. [d. at 141, ECF No. 7-12, Pg ID 846.) Thus,
there was sufficient evider of a conspiracy to kill Young.

Petitioner also claims there was no pribaft the men actually assaulted Young,

that they intended to kill Young, or thRetitioner aided and atied the assault on
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Young. Devon Bishop conceded at one pduring the trial thahe did not know
whether he actually had been shooting aintp (9/22/06 Trial Tr. at 145, ECF No. 7-
10, Pg ID 719.) He testified elsewherewewer, that he thought he shot at Young and
that Petitioner was within an arm’s lengthhofh when he was shooting at Youndd. @t
121, ECF No. 7-10, Pg ID 713.And, as noted in the pr@us paragraph, Kevin Simon
testified that everyone knewethh would shoot or kill Young. Thus, there was sufficient
evidence of anssault with intento kill Young.

A rational trier of fact ould have determined from the evidence taken in the light
most favorable to the prosecution that Patiéir conspired with his acquaintances to Kkill
Orlando Young and that he aided and abditedon Bishop in asséting Young with an
intent to kill Young. Therefore, the ttieourt’s denial of Petitioner’s motions for a
directed verdict of acquittal and the stgppellate court’s rejection of Petitioner’s claim
were not contrary to, or unreasonable applicationdaokson. Petitioner has no right to
relief on the basis of his first claim.

B. Alleged Hearsay

Petitioner alleges next that the trtalurt erred when it overruled a defense
objection to testimony regardy out-of-court statemenitsade to Devon Bishop.
Petitioner claims that the hearsay testimamg inadmissible because the prosecution
failed to establish the existence of a corepy through indepemaht evidence before

eliciting hearsay testimony about the conspiracy.
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This claim arose when Devon BishopttBed that Kevin Simon called him on
January 3, 2006 and asked Rishop’s gun. Bishop almed that Petitioner was with
Simon at the time, and when Bishop said that he wanted to go along with Simon, Simon
said he would be there in a minute. De@&osunsel objected to the testimony, but after a
bench conference, he agreed to take up thtemat a later time. (9/22/06 Trial Tr. at 61-
63, ECF No. 7-10, Pg ID 698-99.)

Later, in the absence of the jury, defe counsel argued that a co-conspirator’s
statements are admissibleden Michigan Rulef Evidence 80()(2)(E), but oty if the
prosecutor shows the existence of a caaspithroughevidence exclusive of the
statements being offered. Defense counsekrtheless suggestetht the court allow
the statements to come incathen, whenever it was appropriate, make a finding as to
whether there was independent evidenceaafrespiracy, such that the statements were
admissible. The trial court led that there was an indepentishowing of the existence
of a conspiracy. I{. at 79-83, ECF No. 7-10, Pg ID 703-04.)

The Michigan Court of Appeals deterrathon review of Petitioner’s claim that
Petitioner waived his challenge to the ordepfof by suggesting that the trial court
allow the statements to be admitted itdence and subsequentgtermine whether
there was independent evidence of a congpiralhe Michigan Cart of Appeals also
determined that some of tbeat-of-court statements were riegarsay because they were

not offered for a substantive purpose. Finaliye Court of Appeals stated that there was
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evidence establishing the existence of a coaspito kill Orlando Young, independent of
the inadmissible hearsay testimony.

This Court finds no merit in Petitionert&im because it is based on an alleged
violation of Michigan Rule of Evidence RuB®1(d)(2)(E), which says“A statement is
not hearsay if . . . [tlhe statement is ofteegainst a party and is . . . a statement by a
coconspirator of a party during the couasel in furtherance of the conspiracy on
independent proof of the conspiracy.” d‘The extent that any testimony and comments
violated Michigan’s rules oévidence, such errors are not cognizable on federal habeas
review,” Hall v. Vasbinder, 563 F.3d 222, 239 (6th Cir0Q9), because “[a] federal court
may not issue the writ [of habeas corpus] onbss of a perceived error of state law.”
Pulley v. Harris, 465 U.S. 37, 41 (1984). “In condudihabeas review, a federal court is
limited to deciding whether a nwiction violated the Constituin, laws, or treaties of the
United States.”Estelle v. McGuire, 502 U.S. 62, 68 (1991). Habeas relief is not
warranted here because Petitioner hag@tleonly a violatiorof state law.
C. Sufficiency of the Evidence

The third habeas claim alleges tharthwas insufficient edence to support
Petitioner’s convictions for first-degree mardand for assaulting Patrick Price with
intent to kill Price. Petitioner first ised this issue in Bimotion for relief from
judgment. The trial court miskenly determined #t the Michigan Court of Appeals had

already reviewed the issue and, thereftire,issue was not propgibefore the trial
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court! Because no state court adjudicatediegits of Petitioner’s claim and the claim
is not procedurally defaulte AEDPA deference does rapply and this Court must
review Petitioner’s clainde novo. Scott v. Houk, 760 F.3d 497, 504 (6th Cir. 2014)
(quotingMaplesv. Segall, 340 F.3d 433, 436 (6th Cir. 20033%rt. denied sub nom.
Scott v. Fosberg, 135 S. Ct. 1552 (2015).

As noted above, the relevant questiom@new of the suffiency of tle evidence
is “whether, after viewing the evidence irtlight most favorable to the prosecutiany
rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt.Jackson, 443 U.S. at 319 (emphasis in original). The Supreme Court
has made clear that

Jackson claims face a high bar in fedérambeas proceedings because they
are subject to two layers of judicial deface. First, on direct appeal, “it is
the responsibility of thgury—not the court—to dade what conclusions
should be drawn from ewathce admitted at trial. A reviewing court may
set aside the jury’s verdict on the growifdnsufficient evieéénce only if no
rational trier of fact could havagreed with the jury.” Cavazosv. Smith,

565 U.S. 1, , 132Gt 2, 4,181 L.Ed.2d 31(r011) (per curiam).

And second, on habeas review, “ddeal court may not overturn a state
court decision rejecting a sufficiency of the evidence challenge simply
because the federal court disagrees Withstate court. The federal court
instead may do so only if theas¢ court decision was ‘objectively
unreasonable.’ "bid. (quotingRenico v. Lett, 559 U.S. 766, ——, 130
S.Ct. 1855, 1862, 1716 Ed.2d 678 (2010)).

Coleman v. Johnson, 132 S. Ct. 2060, 2062 (2012k( curiam).

* On direct appeal, Petitioner challenged hisvictions for conspiracy to commit first-
degree murder and assault with intent tasen Orlando Young. lhis motion for relief
from judgment, Petitioner chaflged the underlying convictidfor first-degree murder

and his conviction for assault withtémt to murder Patrick Price.
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1. Premeditated Murder

Petitioner claims there was insufficientidence to support his conviction for
murdering Jimahle Donald. Petitioner poiatg that there was no physical evidence
linking him to the murder.Petitioner also states that, while there may have been a plan
to harm Orlando Young, there was no evidence of a plan to kill Jimahle Donald and there
was no evidence that he premeditated thiadx. Petitioner also contends that the
evidence was merely circumsteh at best because noesaw him shoot Donald.

The Jackson standard “must be applied witk@icit reference to the substantive
elements of the criminal offeasas defined by state lawJackson, 443 U.S. at 324 n.16.
“To establish first-degree premeditated muideMichigan], the prosecution must prove
that the defendant intentionally killed the victim and theo&gilling was deliberate and
premeditated.”People v. Haywood, 209 Mich. App. 217, 229 @B5). “To premeditate is
to think about beforehand; teliberate is to measure and evaluate the major facets of a
choice or problem.”People v. Morrin, 31 Mich. App. 301, 329 (1971) (footnote
omitted). “[P]remeditation ahdeliberation may be infexd from all the facts and
circumstances surrounding the incideigywood, 209 Mich. App. at 229, including
“the type of weapon used and tbeation of the wounds inflicted.People v. Berry, 198
Mich. App. 123, 128 (1993). There mustdimugh time for the defendant to take a
second look at his actions, but this interval may be minifaebple v. Gonzalez, 178

Mich. App. 526, 531 (1989).
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Petitioner’s allegations that the evideneas circumstantial and that no one saw
him shoot Donald are belied by the recoi2evon Bishop testified that Petitioner jumped
out of the vehicle, chased Jimahle Donaldi sinot Donald in the back as Donald was
running away from PetitioneMVhen Petitioner got back the vehicle, someone asked
him whether he shot the person. Petitionspoaded, “Yeah.” (22/06 Trial Tr. at 76-
78, 117, ECF No. 7-1®g ID 702, 712.)

Demetre Merrill testified similarly. Hsaid that Petitionesrdered Kevin Simon
to stop the vehicle near a man who was waglldown the street and talking on a cell
phone. Petitioner then hoppedt of the vehicle and shoteaiman in the back as the man
was running away from Petitioner. When Petigr returned to the vehicle, he did not
appear to be sad or disappointed by wieahad done. (9/27/0&ial Tr. at 24-28, ECF
No. 7-12, Pg ID 817-18.)

A rational trier of factould have concliled from this evidence that Petitioner
intended to shoot and kill Donadéthd that he had enough @rto think about his actions
and deliberate his choices. He deliberataliged Kevin Simon to stop his vehicle after
someone in the vehicle spotted two men orstheet. Petitioner then got out of vehicle,
pursued Donald, and used a firearm to shauotin the back. Although he apparently
thought he was shooting someone else, “[w]loere intends to assault a certain person,
but by mistake or accident assaults a diffepamson, the crime so committed, if any, is
the same as though the persoiginally intended to be assieed had been assaulted.”

Peoplev. Hurse, 152 Mich. App. 811, 8181986) (quoting CJI 17:1:053e also 9/29/06
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Trial Tr., at 101-02, ECF No. ¥4, Pg ID 955 (the state trieourt’s jury instruction on
transferred intent). The Court therefoomcludes that the evidea was sufficient to
convict Petitioner of murdering Jamahle Donald with premeditatidrdaliberation.

2. Assault with Intentto Murder Patrick Price

Petitioner asserts that there was inswgfitievidence he assaulted Patrick Price
with intent to kill Price becae Price was the only witnessthe shooting and there was
no independent basis for Price’s in-court idfezation. Furthermore, Price did not see
the shooter’s entire face, and he initially itited Petitioner’s brother in a photo array.
Petitioner also contends that, because Pricensaaffiliated with a gang, there was no
motive to shoot him.

To prove the elements asault with intent to ecomit murder, the prosecutor
must establish “(1) an assayR) with an actual itent to kill, (3) which, if successful,
would make the killing murder.Hoffman, 225 Mich. App. at 111. No one disputed that
Patrick Price was assaulted byrgeshot, and, because haiohed that the shooter aimed
a gun at his chest, one could infer thatgheoter had an actual intent to kill. The
shooting, if successful, calihave resulted in deatimaking the killing a murder.

Price’s unsupported eyewitness testimaohielieved by the jury, was sufficient
to convict PetitionerPeople v. Richards, 76 Mich. App. 695, 698 (1977). While it is
true that he initially identified Petitioner’s brother in a photo array, he subsequently
identified Petitioner at the preliminary exam@iion without any hettion even though

three of Petitioner’s co-defendants also weesent and dressed in orange jail uniforms.
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(9/28/06 Trial Tr. at 136-3ECF No. 7-13, Pg ID 904.) Ak at the time, Price was
unaware that he had incorrectly identifiedifR@ner’s brother as the shooter in a photo
array. (d. at 137-38, ECF No. 7-13, Pg ID 904.)

FurthermorealthoughPetitioner contends that he had motive to shoot Price,
the prosecutor was not required to provedive for the shootig. The evidence,
therefore, was sufficient ®upport Petitioner’s conviction f@assault with intent to
murder Patrick Price.

A rational trier of fact ould have concluded from the evidence taken in the light
most favorable to the prosecution that Patiéir killed Jimahle Joeth with premeditation
and deliberation and that he ads$ad Patrick Price with intent to murder him. The Court
therefore concludes that, given the deferenaertiust be given to the jury’s decision,
Petitioner’s convictions did violate his constitutal right to due process. Habeas relief
Is not warranted on his suffemcy-of-the-evidence claim.

D. Trial Counsel

Petitioner alleges next that his tristicaney was ineffectie. Specifically,
Petitioner contends that trial cowh$ailed to (1) ask the triaourt to rule on a previous
objection and to declare a mistrial, (2) makeeasonable investigon and produce the
emergency room doctor, and (3) produce an alibi witness.

An attorney is constitutionally ineftéve if counsel’'s'performance was
deficient” and “the deficient perfmance prejudiced the defense&ltrickland v.

Washington, 466 U.S. 668, 687 (1984). The “t#nt performance” prong “requires
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showing that counsel made errors so@esithat counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendméaht.*Judicial scrutiny of
counsel’s performance must be highly deferentiéd."at 689.

The “prejudice” prong of th&rickland test “requires showing that counsel’'s
errors were so serious as to deprive therakdet of a fair trial, a trial whose result is
reliable.” Id. at 687. Petitioner must show fi@asonable probability that, but for
counsel’s unprofessional errors, the resuthefproceeding would haveeen different.”
Id. at 694. “This does not require a showihgt counsel’s actions ‘more likely than not
altered the outcome,” but “[t]he likelihood afdifferent result must be substantial, not
just conceivable."Richter, 562 U.S. at 111-12 (quotirfirickland, 466 U.S. at 693).

Review under AEDPA, moreover, iddubly deferential” when the petitioner
alleges ineffective ass#tce of counsel,

because counsel is “strongly presurtetiave rendered adequate assistance

and made all significant decisionstire exercise of reasonable professional

judgment,”Burt v. Titlow, 571 U.S. ,—3134 S.Ct. 10, 17, 187

L.Ed.2d 348 (R13) (quotingSrickland v. Washington, 466 U.S. 668, 690,

104 S.Ct. 2052, 80 L.Ed.2d 674 (¥98internal quotation marks omitted).

In such circumstances, federal courts t@r afford “both the state court and

the defense attorney thenefit of the doubt.”Burt, supra, at ——, 134 S.
Ct., at 13.

Woodsv. Etherton, 136 S. Ct. 1149, 1151 (2016 curiam).
1. Failure to Ask for a Ruling or Mistrial
Petitioner claims that his trial counsel wasffective for failingto insist that the

trial court declare a mistrialfter counsel objected to theogecutor’s alleged bolstering
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of Devon Bishop’s credibility and soughtmistrial. This claim arose during the
prosecutor’s direct examination of Deteetikndrew Carlson. The prosecutor asked
Detective Carlson whether Kevin Simon hadvpded the police witlinformation that
was substantially the same as what he saikationer’s trial. Befce the detective could
answer, defense counsel objected and mawea mistrial on the ground that the
prosecutor was vouching for his witness and invading the province of the jury.

The jury was then excuseahd in its absence, thealrcourt sustained defense
counsel’s objection to the form tfe question. The court alstated that it was up to the
jury to determine whether Kevin Simon’stienony was consistent with what he said
previously. The prosecutdipwever, maintained thatehiestimony was not hearsay
under the rules of evidence because it was offereebut a charge of recent fabrication.
After defense counsel disagreed, the trial tpuwmised to take a look at the pertinent
rule and let the attorneys know his decision. The jur@s taturned to the courtroom,
and the trial court informed them that itsvsustaining defense cowetis objection to the
guestion about the consistency of a witnessstimony. (9/28/06 Trial Tr. at 142-49,
ECF No. 7-13, P¢D 905-07.)

That concluded the matter, but Petitioneésed the issue again in his motion for
relief from judgment, claiming thatefense counsel should hamsisted on a mistrial. In
ruling on Petitioner’s claim, thieial court stated that it hagviewed the record a second

time and found no merit in the motion for astnial. The court concluded that defense
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counsel’s failure to re-address the motionrfostrial did not amount to deficient
performance because timtion lacked merit ithe first place.

This Court likewise finds no merit iRetitioner’s claim. Although defense
counsel could have renewed his motion for atnail, the trial court had already ruled in
his favor on the issue of whether Detectdalson could comment on the consistency of
Kevin Simon’s statements. toing so, the trial court implicitly found that a mistrial was
not warranted. A second omewved motion for a mistrial in all likelihood would have
been denied, and attorneys are not requirdiitfutile motions to avoid a claim of
ineffective assistanceMurray v. Maggio, 736 F.2d 279, 283 (5th Cir. 1984).
Consequently, defense counsel’'s omissiomdidamount to deficient performance, and
the allegedly deficient performance did not prejudice the defense.

2. Failure to Consult and Produce a Medical Doctor

Petitioner alleges that trial counsel sholséd/e consulted and produced Dr. Kurt
Martinson, who wrote in his emergency roogport that Jimahle Donald died from a
bullet that entered his abdomen. Petitioneeds that, had Dr. Martinson testified, he
could have rebutted Dr. Vinds testimony that the bullet entered Donald’s back.
According to Petitioner, Dr. Martinson’s teabny would have streggthened the defense
case and weakened the prosecution’srthdat the shooting of Donald was
premeditated and deliberate.

The state trial court addressed Petitionelasm in its order denying Petitioner’s

motion for relief from judgment. The trial court concluded that Dr. Martinson’s
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testimony would not have beé&mPetitioner’'s advantage and that the failure to introduce
Dr. Martinson’s testimony didot demonstrate ineffective assistance by counsel.

This Court agrees, because the prosgajuestioned DNirani on direct
examination about Dr. Martinson’s findings)d Dr. Virani explaied that emergency
room doctors are trained to save lives rathan to distinguish beten entrance and exit
wounds. (9/22/06 Trial Tr. &9-90, ECF No. 7-10, Pg ID0B.) To his credit, defense
counsel followed up on this issue duringss-examination and elicited Dr. Virani’s
admission that the emergency room doctorreaghed the opposite conclusion as Dr.
Virani on the matter of thdirection of the bullet. I¢{l. at 103-04, ECF No. 7-10, Pg ID
709.)

If consulted or called as a defense wsseDr. Martinson might have admitted that
he was not trained to distinguish entraneé axit wounds. Therefore, defense counsel’s
failure to consult and produd. Martinson did not amoumd deficient performance.
Even if it did, the alleged deficiencyddnot prejudice the defense, because two
eyewitnesses (DevdBishop and Demetre Merrill) $éified that Petitioner chased
Jimahle Donald and shot him in the back.

3. Failure to Produce an Alibi Witness

In his final claim about trial counsel, tR®ner alleges that emsel should have
produced his alibi witness, tble Riley, who wald have testifiedhat Petitioner was
with her on the afternoon ofdaary 3, 2006, and tih8:00 p.m. that day. The state trial

court did not address this claim even thlotPetitioner raised it in his motion for relief
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from judgment. This Court, however, conclader the following reasons that the claim
lacks merit.

The record indicates that the shooting®&atrick Price and Jimahle Donald
occurred about 6:20 p.m. omiery 3, 2006. (9/28/06 Ttiar., at 91-92, ECF No. 7-13,
Pg ID 892-93.) Thus, Ms.iRy'’s testimony would have beealevant, and “the failure
to call a known alibi witness generally wdwdonstitute ineffective assistance of
counsel.” Bigelow v. Williams, 367 F.3d 562, 57@®th Cir. 2004)accord Blackburn v.
Foltz, 828 F.2d 1177, 1183 (6@ir. 1987) (concluding that ¢hfailure to investigate a
known and potentially important alibi witeg was outside the range of professionally
competent assistancé)jlette v. Berghuis, 408 F. App’x 873, 884 (6th Cir. 2010)
(stating that “[t]he failure to call favorablgtnesses can amountiteeffective assistance
where it results in prejudice to the defense”).

Nevertheless, “strategic choices maderahorough investigation of law and facts
relevant to plausible options are virtually unchallengealfiitkland, 466 U.S. at 690.
An attorney’s duty is “to make reasonable istigations or to make a reasonable decision
that makes particular investigations unnecessagyitkland, 466 U.S. at 691.

Petitioner states that he informed trialosel about Ms. Riley, but he also states
that counsel spoke with MsilBy in his office and then informed Petitioner that Riley
would not make a good witness because sheaapg¢o have been drinking and that her
appearance and demeanor waubd be helpful to the defens@etitioner further alleges

that his mother spokeith defense counsel about Petitiosalibi and that counsel told
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his mother he was uncertain about Ms. Reegharacter and did nttink she would be a
good witness.See Memorandum of Law in Support 8kt. for Writ of Habeas Corpus, at
68-69. In light of these allegations, itabvious that trial counsel investigated
Petitioner’s alibi defense and made atsty&c decision not to call Ms. Riley.

Furthermore, Petitioner has not sutted a signed affidavit from Ms. Riley
explaining what shevould have said at tli@nd that she was willingnd able to testify as
an alibi witness. Amttorney is not ineffective for failg to call an alleged alibi witness
where there is no affidavit fro the witness or other evadce establishing that the
witness would have provided h&lptestimony for the defensédowsv. Wood, 211 F.3d
480, 486-87 (9th Cir. 2000).

4. Conclusion on Petitioner’s Ireffective-Assistance-of-Counsel Claim

Defense counsel’s performance watsdeficient and the alleged deficiencies did
not prejudice the defense. mhermore, the state courtgjection of Petitioner’s claim
did not result in decisions that were qamny to, or unreasonable applications of,
Srickland. Habeas relief is not warranted Batitioner’s ineffective-assistance-of-
counsel claim.
E. The Trial Court

The fifth habeas claim alleges that thaltcourt failed to govern the trial in a
proper manner and demonstragedtiality in its rulings omefense counsel’s objections.

More specifically, Petitioner clais that the trial court failei rule on defense counsel’s
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motion for a mistrial despite defensaiosel’s objection that the prosecutor was
vouching for his witnesses.

The trial court addressed Petitionestaim in its ordedenying Petitioner’s
motion for relief from judgment and concludedathhe claim lacked merit. In reaching
this conclusion, the state court explained that it had reviewed the transcripts and
determined that, for each objection made,chet had considered the Michigan Rules of
Evidence and ruled accordingly.

To prevail on his judicial bias claim, ft@ner must show “there was bias, or such
a likelihood of bias or an appearance of lied the judge was unalie hold the balance
between vindicating the interests of theit@nd the interests of the accuseUdrigar v.
Sarafite, 376 U.S. 575, 588L964). “[J]udicial rulings @ne almost never constitute a
valid basis for a bias or partiality motion... Almost invariably, they are proper grounds
for appeal, not for recusal .Liteky v. United Sates, 510 U.S. 540, 555 (1994).
Additionally, “opinions formedy the judge on the basis otfa introduced or events
occurring in the course tie current proceedings, or of prior proceedings, do not
constitute a basis for a bias or partiafitption unless they display a deep-seated
favoritism or antagonism that wouhdake fair judgment impossibleld. A judge’s
ordinary efforts at courtroom administratimmain immune from a charge of bias or
partiality. Id. at 556.

As noted above, the trial court rdlen Petitioner’s favor on the issue of

prosecutorial vouching and whether the diteccould testify about another witness’s
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testimony. The trial court implicitly denig¢de motion for a mistrial by continuing with
the proceedings. The court’s ruling and failtorgrant a mistrial are not a valid basis for
a claim of biasLiteky, 510 U.S. at 555, and the record fails to show any antagonism
toward Petitioner, such that the court coudd fairly decide the issues. Petitioner
therefore has no right to relief on his judicial-bias claim.
F. The Prosecutor

The sixth habeas claim alleges prosexal misconduct. Petitioner claims that
the prosecutor: (1) introducéaghly prejudicial evidencg?) argued matters not in
evidence, vouched for his witnesses, anddedsthe province of the jury; and (3) made
prejudicial comments unrelated to Petition&ase. The state ttiaourt concluded on
review of Petitioner’s claimkaut the prosecutor that there was no misconduct. The trial
court also said that the prosecutor’s statemwste harmless and that they did not affect
the jury’s decision, nor depriveetitioner of a fair trial.

On habeas review, “[c]laims pfosecutorial misconduct are reviewed
deferentially.” Millender v. Adams, 376 F.3d 520, 528 (61@ir. 2004). “[T]he
touchstone of due process analysis in sa$alleged prosecutorial misconduct is the
fairness of the trial, not the culpability of the prosecut@niith v. Phillips, 455 U.S.
209, 219 (1982). “The relevant question is whether the prosecutor['s] comments ‘so
infected the trial with unfaness as to make the resodficonviction a denial of due
process.’ ” Darden v. Wainwright, 477 U.S. 168, 181 (1986) (quotiDgnnelly v.

DeChristoforo, 416 U.S. 637 (1974)).

31



“In deciding whether prosecutorial seonduct mandates that habeas relief be
granted, the Court must apply the harmless error standBrdchett v. Pitcher, 117 F.3d
959, 964 (6th Cir. 1997). An error is hdess unless it had a “substantial and injurious
effect or influence” orthe jury’s verdict. Brecht v. Abrahamson, 507 U.S. 619, 623
(1993) (quotingKotteakos v. United Sates, 328 U.S. 750, 776 (1946)).

1. Prejudicial Evidence

Petitioner alleges that the prosecutade improper comments about gang
warfare and introduced highly prejudiciai@ence regarding gang activity, including two
tee shirts and a bulletproofstehat the police found at ft@ner’s residence. According
to Petitioner there was no eeice that the shootings megang-related, and the
prosecutor was bent on misleading the jueord prejudicing Petitiomés right to a fair
trial. Petitioner further alleges that the stgth of the evidence against him was anything
but strong and that he likely was found gudty the basis of his atied gang affiliation,
rather than té evidence.

Some of the testimony and comments at thid pertain to gangs, but contrary to
Petitioner’s assertions, there was evidencettteashootings were gang-related. Devon
Bishop, for example, testified that he tiBener, and Jordan Cramton were associated
with the North Side gang. (9/22/06 Tri&. at 60, ECF No7-10, Pg ID 698.)

In addition, Demetre Merriliestified that: all the yng men in the Oldsmobile
Bravada on January 3, 20@6ere members of the Northdsi; that the North Side and

South Side did not getaig with each other due to a tanf “territory war type thing;”
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that the group went to tieouth Side on January 3 astdyed in the South Side
neighborhood when they sa@meone that Petitioner didtridke and two other guys
walking down the street; thédD-Black” was affiliated withthe South Sidgang and that
Petitioner got out of the vehicle near D-Béachouse and fired a gunshot; and that he
(Merrill) initially did not want to say anfing to the police because gang members are
not supposed to say what happened. (9/27f&@8 Tr. at 16-23, 36, ECF No. 7-12 Pg ID
815-817, 820.)

The evidence was relevant, moreover hiovg a motive for thehootings. As the
Michigan Court of Appeals pointed out, thease involve[d] a cycle of gang violence
between Saginaw'’s rival Northd& and South Side gang<Gaines, Michigan Court of
Appeals No. 274721, 2008L 103229, at *1. And becaeishe evidence was relevant, it
was proper.Blackmon v. Booker, 696 F.3d 536, 557 (6th Cir. 2012).

Even if the prosecutor’'s emphasis omgmwas excessive or improper, Petitioner
incorrectly asserts #t the strength of the evidensas anything but strong. The
evidence against him was overwhelming, arappears that the jury reached its verdict
on the strength of the evidencather than the prosecutocemments and elicitation of
testimony about gangs. Accordingly, the pmsgor’s alleged miscondt was harmless.

2. Matters Not in Evidence and Vouching

Petitioner alleges next that the prosecutor argued matters not in evidence,
bolstered the evidence, vouched for his witngsard invaded the province of the jury.

The basis for this argument is the prosecsitelicitation of teimony from Detective
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Carlson that the witnesses he interviewedensmoperative. As noted above, however,
the trial court sustained defense counsel’eciyn to prosecutorial vouching. (9/28/06
Trial Tr. at 142-49, ECF No&/-13, Pg ID 905-07.)

Furthermore, Detective Carlson never gahance to answer the prosecutor’'s
guestion about wheth&evin Simon’s testimonyas consistent with what he told the
police, and the trial court insicted the jurors #it the attorneys’ questions were not
evidence. (9/29/06 Trial Tr. at 90, EGI6. 7-14, Pg ID 952.) Thus, the alleged
misconduct was harmless.

3. Other Comments

In his third and final claim aboutéhprosecutor, Petitioner maintains that the
prosecutor made prejudicial comments dusiaig dire, in his opening statement, and in
his closing argument. Spedélly, Petitioner asserts thaetprosecutor vouched for the
co-conspirators by stating that they testifieithout consideration ahe penalty for their
crimes. Petitioner also claims that theg@cutor made a civic duty argument when he
mentioned the senseles®stings in Saginaw.

The shootings were senseless, tiedcomment about the co-conspirators
testifying without a sentencing agreement Wwased on the evidence. Therefore, those
comments were not improper.

Petitioner also objects to the prosecistcomments about gangs and gang-related

evidence found at Petitioner’s residence. As an example of misconduct, Petitioner quotes
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the following portion of the@rosecutor’s closing argument where the prosecutor
described Petitioner as
[a] soldier, a soldier becaeisvhat this is is a war. It's a war on the streets
that this young man is involved in. de soldier. And there are territories
and pieces of ground that arermpprotected and maintained by the
soldiers in this war. And that is@lirame of mind that this young man is
engaged in. This is his world.
The primary concern th#the People have about this case and your decision
making is that you focus on the evidence. He’s a young man. There’s no
guestion about that. He’s young. his much younger than some of the
young men who have been sent offwars in the pastNot much. Young
men are always sent off to war, called upon to do their duty.
His duty, though, is to the North Si@gang members that he associates
with. That's where his duty liesA soldier. A soldier with a name, a
victim in the game. A victim in a gae, a game in which people die. Life
won't be the same without my righind man, Deondre and the others.

And a game that involved paintball g@nss this to protect him from a
paintball? Or bullets that are coming from South Siders and the enemy?

(9/29/06 Trial Tr. at 31-3ZCF No. 7-14, Pg ID 938.)

Although the prosecutor may have exagted somewhat by describing Petitioner
as a soldier and comparing the facts indaise to a war, the prosecutor obviously was
trying to help the jury undeta@nd Petitioner’s environment. Tis credit, the prosecutor
made a point of urging the jurais focus on the evidence.

The trial court, moreover, instructed the jurors that the aystrarguments were
not evidence and that they rgemeant to help the jurommderstand the evidence and
each side’s legal theoriesld(at 89, ECF No. 7-14, Pg 1962.) “[J]uries are presumed

to follow their instructions.”Richardson v. Marsh, 481 U.S. 200, 211987). Therefore,
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the prosecutor’s argument could not have &dsubstantial and injurious effect or
influence” on the jury’s veliidt, and was harmles®recht, 507 U.S. at 623.

To summarize, the prosecutor’s condtict not infect the trial with such
unfairness as to make the resulting convictiatenial of due process. Even if the
prosecutor’s conduct were deemed improfyer,improprieties were harmless, given the
trial court’s jury instruction about thétarneys’ arguments and the strength of the
evidence against Petitioner. The state cotgjsection of Petitbner’s prosecutorial-
misconduct claim was objectively reasonahle] habeas relief is not warranted.

G. The Cumulative Effect of Errors

In his seventh and final claim, Petitiondeges that the cumuiae effect of trial
errors deprived him of duegress and a fair trial. Albugh no state court adjudicated
this claim on the merits, this Court rejettie claim because it is not a cognizable claim
on habeas corpus reviev@heppard v. Bagley, 657 F.3d 338, 348 (6th Cir. 201&gst.
denied sub nom Sheppard v. Robinson, 132 S. Ct. 2751 (2012).

IV. Conclusion

The state-court orders and opinions i3 tase were not objectively unreasonable,
nor “so lacking in justification that theweas an error . . . bend any possibility for
fairminded disagreementRichter, 562 U.S. at 103. The Qd therefore DENIES the

petition for writ of habeas corpus.

36



V. Certificate of Appealability

Before Petitioner may appeal this Cosidiecision, a certificate of appealability
must issue. 28 U.S.C. 822(c)(1)(A); Fed. R. App. R22(b)(1). A certificate of
appealability may issue “only if the applid¢dras made a substantial showing of the
denial of a constitutional right.” 28 U.S.82253(c)(2). “Where a district court has
rejected the constitutional claims the merits, the showinggired to satisfy § 2253(c)
is straightforward: The petither must demonstrate that re@aable jurists would find the
district court’s assessment of the ditnsional claims debatable or wrongSack v.
McDaniel, 529 U.S. 473484 (2000).

Reasonable jurists could not debateGloairt's assessment of Petitioner’s claims.
The Court therefore declines to issueertificate of appealability. Petitioner
nevertheless may proceedforma pauperis on appeal if he appeals this decision,

because an appeal could be takegaad faith. 28 U.S.C. § 1915(a)(3).

gPaul D. Borman
RAUL D. BORMAN
UNITEDSTATESDISTRICT JUDGE

Dated: June 23, 2016

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of theegoing order was served upon each attorney or
party of record herein by electronic means or first class U.S. mail on

3$Deborah Tofil
Deborah Tofil
CaseManagern(313)234-5122
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