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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SHAWNNA PITTS,

Plaintiff, Case No. 13-cv-13725
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand
STANLEY ACCESS

TECHNOLOGIES, LLC,

Defendant.

OPINION AND ORDER GRANTING
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT [22]

Plaintiff Shawnna Pitts was #xg a CVS store in Ferndale, Michigan, when one of the
automatic doors closed on her, causing her injBhe reached a settlement with CVS and then
planned to sue Defendant S&nAccess Technologies, LLC (“Stanley”), the manufacturer of
the automatic doors. In the meantime, she filmdChapter 7 bankruptcy and did not disclose
either the settlement with CVS or her putal claim against Stanley. She was granted a
discharge from bankruptcy and filed this lawsshortly thereafter. Now before the Court is
Stanley’s Motion for Summary Judgment. (Dkt. ZPhle Court finds that because Pitts omitted
her potential claim against Stanley from Hemkruptcy schedules, and failed to amend the
schedules after indicating in her settlementhwCVS her intent to pursue a claim against
Stanley, judicial estoppel bars her claim.efidfore, Stanley’s Motion for Summary Judgment
will be granted.

. FACTUAL BACKGROUND
Only Stanley Access Technologies, LLC (“S&yi) provided a statement of facts.

Accordingly, the Court assumes that the fgatsvided by Stanley are not disputed for the
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purpose of summary judgment but will view them in the light most favorable to Pitts, the
nonmoving party.

Stanley is a manufacturer amustaller of automatic doorthat are commonly used at
retail stores. (Dkt. 22-2, Aff. dDavit Sitter at  4.) Stanleystalled the automatic doors at the
CVS location at 900 Nine Mile Road in FerndaMichigan at some pot before August 25,
1999. (d. at 1 5.) Stanley fitsserviced the CVS dosmon August 25, 1999ld. at  6; Dkt. 22-3,
Maintenance Records at 1.) There are two set®ofs at this locain; one set lealto an entry
vestibule and the other leads into the stordt.(R2-4, Pitts Dep. Ex. ®icture of Doors.) Two
doors are marked “Entry” and two are marked “Exitd.) Pitts alleges that she was injured
when one of the Exit doors closed on hesls was leaving the CVS on July 27, 2010. (Pitts
Dep. at 5, 14.)

Pitts first filed suit against CVS in state couBeé€Compl. (indicating that there was “a
prior case involving Plaintiff and CVS Caremarl{@akland County Circuit] Court . ...”).) On
April 22, 2013, Pitts and CVS entered into dtlemment agreement. (Dkt. 22-5, Settlement
Agreement.) The agreement provided that its intead “not to releaser discharge any claim
against Stanley Doorsif], the Manufacturer of the autoti@adoors involved inthe aforesaid
injuries to Shawnna Pitts,” and also indicatbdt “Shawnna Pitts intends to bring a claim
against Stanley Doorsif] for product liability and negligence and it is expressly understood
that this Release does not prahdr deter such litigation.”I{. at 1.)

The week before Pitts and CVS entered 8ettlement Agreement, on April 15, 2013,
Pitts filed a Voluntary Petition for Chapter 7 idauptcy. (Dkt. 22-6, Pet. at 2.) Schedule B to
the Petition required Pitts to diese any “[o]ther contingentna unliquidated claims of every

nature ....” Id. at 8.) However, Pitts made no mention of her lawsuit against CVS or her



potential claims against Stanley and representgdltle Petition was “true and correct to the best
of my knowledge, information, and beliefltd( at 30.) Nor did Pitts mion the potential claim
against Stanley or her settlent with CVS in her AmendkPetition, filed June 12, 2023Dkt.
22-7, Amended Schedules.) Pitts obtained anratibeharging her frorbankruptcy on July 23,
2013. (Dkt. 17, Discharge Order.)

Three days later, Pitts filed a complaint agaiStanley in Oakland County Circuit Court.
(Dkt. 1.) She asserted claimsMégligence (Count ), Impliedvarranty (Count 1), and Express
Warranty (Count Ill). $ee id. Stanley removed the casettos Court on August 30, 2013d()
On February 17, 2014, the Court entered a stipulatddr of “dismissal with prejudice of any
and all claims that relate in any way to themtenance and/or serviceé the automatic doors at
issue in this matter.” (Dkt. 12Accordingly, the Courtonsiders Pitts’ tlee-count Complaint to
be addressed to Stanleyalleged duties to “design, test, miauture, sell, [and] install” the
doors. (See Compl. § 6.) Now before the Couttenley’s Motion for Senmary Judgment as to
these remaining claims, filed on July 28, 2014. (&) The motion is fully briefed (Dkts. 25,
28) and does not require oral argumergE.D. Mich. LR 7.1(f)(2).
. STANDARD OF REVIEW

Summary judgment is proper “if the movahbs/s that there is no genuine dispute as to
any material fact and the movant is entitléo judgment as a matter of law.” Fed. R.
Civ. P. 56(a). A fact is material only if night affect the outcome of the case under the

governing law.See Anderson v. Liberty Lobby, Iné77 U.S. 242, 249 (1986). On a motion for

1In her response brief, Pitts represents that “she is taking steps to conform her
bankruptcy pleadings to the existeraf this case.” (Dkt. 25, P&’'Resp. Br. at 11.) But Stanley’s
Reply Brief indicates that as of Septembe2®14, there had not been any updates to the docket
in Pitts’ bankruptcy case. (Def.’s Reply Br. at 3 n.2 (citimge: Shawnna Denise Piftdlo. 13-
cv-47609 (E.D. Mich. Bankr. Apr. 15, 2013).) Ndas Pitts submitted any supplemental
documentation or briefing regarding her bankruptcy proceedig8gs. denerall{Dkt.)
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summary judgment, the court must view the eritke, and any reasonable inferences drawn from
the evidence, in the light mo&tvorable to the non-moving partgee Matsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citations omitteldidding v. St. Eward
241 F.3d 530, 531 (6th Cir. 2001).

The moving party may discharge its initelmmary judgment burden by “pointing out to
the district court . . . that theis an absence of evidencestgport the nonmoving party’s case.”
Celotex Corp. v. Catrettd77 U.S. 317, 325 (1986). If theoming party does so, the party
opposing the motion “must comerfeard with specific facts showing that there is a genuine
issue for trial.”Matsushita 475 U.S. at 587. The Court must determine whether the evidence
presents a sufficient factual disagreement tuire submission of the challenged claims to a
jury, or whether the evidence is so one-sided the moving party must prevail as a matter of
law. Anderson477 U.S. at 252 (“The mere existenceaddcintilla of evideoe in support of the
plaintiff's position will be insufficient; there must be evidence on which the jury could
reasonably find for the plaintiff.”).

Ill. ANALYSIS

Stanley argues that Pitts’ claims fail as a maiféaw for three reasons. First, that the six
year time limit under Michigan’s Statute of Repdsas expired and therefore Pitts’ claims are
barred; second, that Pitts cannot support hémdar express warranty because she has neither
an expression of warranty nor privity of catt, and third, that Pitts should be judicially
estopped from asserting her claims because sheadidisclose them in her bankruptcy petition.
The Court agrees that Pitts should be judiciaifopped from assertingrhgaims and therefore

does not reach the statute-of-repos breach-of-warranty issues.



When Pitts filed her bankruptcy petition,esiwvas under a duty to file a “schedule of
assets and liabilities.” 11 U.S.C. § 521(1). “Itvsll-settled that a cause of action is an asset that
must be scheduled under 8§ 521(1etwis v. Weyerhaeuser Ca41 F. App’'x 420, 423 (6th Cir.
2005) (citingEubanks v. CBSK Fin. Grp., Ini385 F.3d 894, 897 (6th Cir. 2004}usano v.
Klein, 264 F.3d 936, 945 (9th IC2001)). “Moreover, the duty of disclosure is a continuing one,
and a debtor is required to dissdoall potentiatauses of action.ld. The undisputed facts are
that Pitts never disclosed her potential claimsregetanley or her settlement with CVS prior to
receiving her bankrupy discharge.

“The judicial estoppel doctrinprotects the integrity of thedicial process by preventing
a party from taking a position inconsistent withe successfully and upavocally asserted by
the same party in a prior proceedingéynolds v. Comm’i861 F.2d 469, 472 (6th Cir. 1988).
The doctrine protects “the integriof the courts by mventing a party frombasing the judicial
process through cynical gamesmanshirxdéwning v. Levy283 F.3d 761, 776 (6th Cir. Ohio
2002) (quotingreledyne Indus., Inc. v. NLR®11 F.2d 1214, 1218 (6th Cir. 1990)).

While “the circumstances under which judicestoppel may be appropriately invoked
are probably not reducible to any general formatatf principle . . . . seeral factors typically
inform the decision whether to apphe doctrine in a particular caséléw Hampshire v. Maine
532 U.S. 742, 750 (2001) (citations omitted). ThetSCircuit has focusedn two in particular:
“The doctrine of judicial estoppel bars a party fr(ihasserting a positiondhis contrary to one
that the party has asserted under oath in a praxeeding, where (2) the prior court adopted the
contrary position ‘either asgeliminary matter or as part of a final dispositioBtowning 283

F.3d at 775 (citation omitted).



However, judicial estoppel will not apply wie “the prior inconsistent position occurred
because of mistake or inadvertend@tdwning 283 F.3d at 776see also New Hampshjrg32
U.S. at 753 (“We do not question that it may dggropriate to resist application of judicial
estoppel when a party’s prior piien was based on inadvertenge mistake.”). To determine
whether a bankruptcy debtor’s failui@ disclose a claim is inadient, courts consider whether
“(1) the debtor lack[ed] knowledge of the faal basis of the undisclosed claims, or (2) the
debtor [had] no motive for concealmentéwis v. Weyerhauser Cd.41 F. App’x 420, 425-26
(6th Cir. 2005).

The Sixth Circuit provided a summary of this analysidMhite v. Wyndham Vacation
Ownership, Inc. 617 F.3d 472, 478 (6th Cir. 2010), anropn affirming the district court’s
application of judicial estoppdgo a sexual harassment claimatithe plaintiff had failed to
disclose in her bankruptcy schedules:

In short, to support a finding of judiciaistoppel, we must find that: (1) White

assumed a position that was contrary ®dhe that she asserted under oath in the

bankruptcy proceedings; (2) the bankayptourt adopted the contrary position

either as a preliminary matter or as paita final disposition; and (3) White’s

omission did not result from mistake oradvertence. In determining whether

White’s conduct resulted from mistake ovadvertence, thizourt considers

whether: (1) she lacked knowledge of fhetual basis of the undisclosed claims;

(2) she had a motive for concealment; §Bdthe evidence indicates an absence

of bad faith. In determining whether teewas an absence of bad faith, we will

look, in particular, at White’s ‘attempt$d advise the bankptcy court of her

omitted claim.

Id. Moreover, because this is Stanley’s motion for summary judgment, if Stanley “come[s]
forward with evidence of bad faith,” Pitts must “point out evidence that shows an absence of bad

faith (in particular through her attempts to eatr her initial omissiongand that her omission

resulted from inadvertence or mistake and was not intentiddaht 477 n.4.



In this case, the undisputed facts reflgtat Pitts’ position during her bankruptcy
proceedings was that she had no claims against either CVS or Stanley. In her petition, filed after
the door incident and after she had filed her laiesgainst CVS, she &tlare[d] under penalty
of perjury that the information praded in this petition is true arabrrect.” (Pet. at 3.) But in the
Schedule section for “Other camgent and unliquidated claimaf every nature, including tax
refunds, counterclaims of the debtor, and rightsetoff claims,” Pitts indicated “None.” (Pet. at
8.) And when she amended her schedulesuoe 12, 2013, after she haettled with CVS and
expressly reserved her right to sue Stanley,ahly change was “to include [a] 401K that was
omitted from original filing . . . .” (Am. Pet. at 1.)

When the bankruptcy court granted her an oadelischarge, it adopted the position that
Pitts took in her bankruptcy filings that she had no claim against Stanigge Reynold$861
F.2d at 473 (“When a bankrupt@purt — which must protect thaterests of all creditors —
approves a payment from the bankruptcy estatéherbasis of a party’assertion of a given
position, that, in our view, is sufficient ‘judad acceptance’ to estop the party from later
advancing an inconsistent position$ge also White617 F.3d at 478 (“White omitted from her
initial filings [before the bankruptcy court] . . . any mention of her harassment claim. ... This
omission, which essentially statédat the harassment claim diobt exist, wascontrary to
White’s later assertion of the harassment claim before the district cougw)s 141 F. App’x
at 425 (“[I]t is also clear that in confirming Lewis’s Chapter 13 plan, the bankruptcy court
adopted Lewis’s statement that $tael no potential causef action.”).

The undisputed facts further rect that Pitts’ omission didot result from a mistake or
inadvertence. First, it is cle#rat Pitts had notice dhe claims against &tley on or around the

time she filed the Petition and her Amendmedmtsause the Settlement Agreement, finalized



only a week after Pitts’ initial Ridon, unequivocally states her intent to file suit against Stanley.
And, of course, she ultimately did file suit agaiStanley — on July 22013, three days after the
bankruptcy court issued the dmage order. Second, the SixthrcCiit has noted that, in the
Chapter 13 bankruptcy conteX[i]t is always in a . . . petitioner’s interest to minimize income
and assets,Lewis 141 F. App’x at 426, and this logic cenig applies to Pitts, who estimated
that she had between fifty and ninety nine itoed and over $100,000 in ligities in her filings.
(Pet. at 1.) In other words, Piff had a motive to conceal her claims against Stanley from the
bankruptcy court and her creditoes she stood to personally gain from any recovery she
received from the lawsuiSee White617 F.3d at 479 (“if the [] aim became a part of [the]
bankruptcy estate, then the proceeds fronoitld go towards paying [the debtor’s] creditors,
rather than simply to paying [the debtor].”).Thittere is no indication that Pitts ever attempted
to inform the bankruptcy court of her claims against Stanlesn ehough the Settlement
Agreement indicated that she had the interiiléosuit. Even when shamended her Petition on
June 12, 2013—more than two months after hitieseent with CVS—she only did so to include
an omitted 401K and made no mention of her setthermgreement or her intent to sue Stanley.
While Pitts claims in her response to thegant motion that “she advised her bankruptcy
attorney that she is taking steps to conform her bankruptcy pleadings to the existence of this
case,” (Dkt. 25, Pl.’s Resp. Br. at 11), she hawviged no evidence of those efforts (and Stanley
has provided evidence that none have been madeference to the hkruptcy docket) and she
has already been discharged from bankrufitaged on the petition as it stood in JuBee
Anderson477 U.S. at 249 (“If the evidence is merelyocable, or is not significantly probative,

summary judgment may be grantedsge also White617 F.3d at 478 (“[E]fforts to correct an



omission that came before the Defendants filear timotion to dismiss are more important than
efforts that came after the Defendafited their motion to dismiss.”).

Pitts’ response is that it is inconsistdot Stanley to argueugicial estoppel where
Stanley has also asserted that Pitts’ claims éndénad any value” due the Statute of Repose.
(Pl’s Resp. Br. at 10.) This argument is amezincing. Movants may present alternative grounds
for summary judgment in one motion. Additionallyft®idisagrees with Stanley and continues to
argue that her claims have merit and value,offers no explanation for why they were never
disclosed in the bankruptcy proceedings.

V. CONCLUSION

In short, Stanley has pointed to evidence Bitis received a bankruptcy discharge based
on a Petition that omitted claims she knew blad, and stated that eshintended to pursue,
against Stanley. Because Pitts has not respaonitleaévidence that her omission was inadvertent
or not in bad faith, Pitts is judially estopped from pursuing her claims against Stanley in this
Court. Accordingly, summary judgment in favor $fanley is warranted on all of Pitts’ claims
and Stanley’s motion is GRANTED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: December 23, 2014

CERTIFICATE OF SERVICE

The undersigned certifies thatcopy of the foregoindocument was served on the
attorneys and/or parties of record bgattonic means or U.S. Mail on December 23,
2014.

s/Jane Johnson
Case Manager to
Honorabld.aurie J. Michelson



