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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DEBRA RUCINSKI,
Plaintiff, Case No. 13-cv-14667
Hon. Matthew F. Leitman
V.

COUNTY OF OAKLAND et al,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT (ECF #25) AND TERMINATING AS MOOT
DEFENDANTS' MOTION FOR LEAVE TO FILE EXPERT DISCLOSURES OR
STRIKE PLAINTIFF'S EXPERT DISCLOSURES (ECF #31)

This case arises out of the tragic deatGesEmy Rucinski (“Rucinski”), a troubled
young man who suffered from schizopheeand other mental health conditions.

In January 2013, RebexcVandenbrook (“Vandenbok”) called 911 because
Rucinski, her boyfriend, was experienciagschizophrenic epised Oakland County
Sheriff deputies were dispatath to the house where Rudingnd Vandenbrook lived.
The deputies ultimately encaiened Rucinski in the garagarmed with a switchblade.
Rucinski either told the depas to “bring it on” or said‘here we go,” and he then
approached Deputy Sheriff Sarah Mo@Ga (“McCann”) while brandishing the
switchblade. Fearing for her safety, Mc@ashot Rucinski with her handgun.
Unfortunately, Rucinski died from his wounds.

In this action, Plaintiff Debra RucinskiRfaintiff”), the personal representative for

Rucinski’'s estate, asserts claims agaiw&tCann and Deputy $hiff Sharon Beltz
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(“Beltz”) under 42 U.S.C. § 1983 for violagg Rucinski’s FourttAmendment rights and
under state law for assault and battery ammsgimegligence. PIH4iff also asserts a
municipal liability claim against OaklanCounty under 42 3.C. § 1983.

Defendants have now moved for summary judgmeree(he “Motion for
Summary Judgment,” ECF #25.) Because Rféisiclaims are forelosed by controlling
Sixth Circuit and Michigan Supme Court precedent, the CoGRANTS the motion.

FACTUAL BACKGROUND

Rucinski suffered from schizophrenia, paranoia, and bipolar disorder, among other
mental health conditions.SéeVandenbrook Dep., ECF #25-2 at 11, Pg. ID 121.) In
early January 2013, Rucinski began exgsring an episode of mental health
decompensation.Sge idat 11-12, Pg. ID 121-22.)

On the afternoon of January 6, 2013andenbrook arrived home and found
Rucinski suffering from “full-blown paranoia.”Id. at 12, Pg. ID 122.) Rucinski asked
Vandenbrook to give m his cigarettes. See idat 21, Pg. ID 125.) Rucinski yelled at
Vandenbrook, pulled a switchblade from pignts pocket, and opened the blad8eg(
id.) Vandenbrook gave Rucindhkis cigarettes, and Rucinskieth took the krie into the
garage and closed the doo&e¢ idat 23, Pg. ID 127.)

Vandenbrook closed herself in ethbathroom and called 911. Sde id).
Vandenbrook told the 911 operator that Rski “is schizophrenic and is having a
breakdown.” (The “911 Transpt,” ECF #25-4 at 3, PdD 135.) Vandenbrook stated

that she was worried that Rucinski might tirbself and that “[h]e needs to get taken to



a hospital.” [d. at 8-9, Pg. ID 139-40.) Vanderook informed th operator that
Rucinski had a knife and was alone in the gara§ee (dat 4, 10; Pg. ID 136, 141.)

Shortly thereafter, the Oakland Coun8heriff's Office dispatched units to
Rucinski’s residence to conduct a “welfateeck.” (McCann Dep., ECF #28-5 at 25, Pg.
ID 422.) The dispatcher adviséhe units that there was a schizophrenic individual at the
residence who had been “acting abnormadlgtl “needed to go tthe hospital.” Id. at
26-27; Pg. ID 422.) The dispatmhstated that the individuatight be in the garage and
might have a knife. Jee idat 30-31, Pg. ID 423.)

Deputy Sheriffs McCann, Sharon BeltBeltz"), Eric Rymarz (“Rymarz”), and
Drakkar Eastman (“Eastman”) (collectivelyh& deputies”) responded to the dispatch.
The deputies arrived at Rucinski’'s reside at approximately the same tim&eéid. at
35, Pg. ID 424.) Upotheir arrival, McCann and Beltwalked toward th garage door.
(See id. McCann heard noises coming from desithe garage, and she assumed that the
individual they were looking for was insideSde idat 39, Pg. ID 425.)

Meanwhile, Rymarz and Eastman wenthe front door of the house Sde id.at
36, Pg. ID 424.) Vanderbrook opened thent door and allowed Rymarz and Eastman
to enter. $eeRymarz Dep., ECF #28-7 at 25, Pg.4B0.) Vandenbrook reiterated what
the dispatcher had told thepigies: that Rucinski was Bering from mental illness and
that she was concerned about hinsed id) Vanderbrook led Rymarz and Eastman to
the garage, where she believed Rucinski to fgee (id.at 32, Pg. ID 487.) Without
knocking or identifying himself, Rymarz opentitk interior door that led to the garage.

(See idat 34, Pg. ID 489.) Rymarz then gsed the button to open the overhead garage
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door leading to the exterior of the houseSed id.at 35, Pg. ID 490.) Rymarz and
Eastman then began to walk down glfiti of stairs into the garageS€e idat 36, Pg. ID
491.) Neither Rymarz nor Easan was holding a weaponSge id)

As the overhead garage door was opertimg deputies saw Rucinski in the corner
of the garage. SeeMcCann Dep. at 54, Pg. ID 429Beltz entered the garage through
the now-opened overhead garage do@eeBeltz Dep., ECF #25-8 at 20, Pg. ID 454.)
Beltz intended to make contaaith, and speak to, RucinskiS¢e idat 22, Pg. ID 456.)
Beltz looked at McCann, andeluinderstood that McCann uld stay back and provide
“cover.” (See idat 23, Pg. ID 457.) Beltz unholsterher taser and hid it behind her leg
as she entered the garage between two parked &@es.idat 21, 28; Pg. ID 455, 462.)
McCann, who had unholsteredri@earm instead of her $ar, remained farther away
from Rucinski than the other deputie§SeéMcCann Dep. at 54, 6®g. ID 429-30; Beltz
Dep. at 20, Pg. ID 454.) At this point, tdeputies were blocking all of the paths that
Rucinski could have used to exit the garagseelicCann Dep. at 55, Pg. ID 429.)

Before Beltz could say anything to Raski, Rymarz called out Rucinski's hame
two times. SeeRymarz Dep., ECF #28-7 at 37, A@ 492.) Rucinski looked at
Rymarz, reached into ipocket, and pulled otite switchblade. See id. Rymarz then
unholstered his taser and alerted the otlegruties that Rucinski had a knifeSeg id.at
40-41, Pg. ID 495-96; Eastman Dep., ECF #28-8 at 53, Pg. ID 523.)

Rymarz instructed Rucinsko drop the knife. SeeRymarz Dep., ECF #28-7 at
42, Pg. ID 497.) Rucinski did hcomply with Rymarz’s order.SgeRymarz Dep., ECF

#25-9 at 66, Pg. ID 223.) dtead, while wielding the knifan his hand, Rucinski said
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“bring it on” or “here we go.” $eeBeltz Dep. at 28, Pg. ID 462.) Rucinski then turned
away from Rymarz and began walking ted/dvicCann, who wastanding near the
overhead garage door.SdeMcCann Dep. at 50, 68; Pg. ID 428, 432.) Rucinski
advanced toward McCann while holding tkeife outstretched in his right handSege
Taser Video, ECF #25-15.) At that point, Mec®eacould not back upgny more due to icy
and snowy conditionsn the driveway.$eeMcCann Dep. at 63, P¢D 431.) Several of
the deputies continued to instruct Rucingkiput down the knife, but he refused to
comply. SeeRymarz Dep., ECF #28-7 42, Pg. ID 497; EastmaDep. at 53, Pg. ID
523; McCann Dep. at 83-84, Pg. ID 436ee alsdaser Video.) While still holding the
knife, Rucinski approached to tin five feet of McCann. eeMcCann Dep. at 67, Pg.
ID 432.)

Beltz, who remained between the two cpesked inside the garage, felt that
McCann was “in danger.” (Beltz Dep. at,®5; Pg. ID 466, 469.) Accordingly, Beltz
fired her taser at RucinskiSée idat 32, Pg. ID 466.) At approximately the same time,
McCann shot her firearm at Rucinskitdly hitting him oncen the chest. eeMcCann
Dep. at 74-75, Pg. ID 434; Be Dep. at 34, Pg. ID 468.At the time that McCann made
the decision to fire her weaposhe did not know whether Beltz had discharged her taser.
(See idat 90, Pg. ID 438.)

NATURE OF PLAINTIFF'S CLAI MS AND PROCEDURAL HISTORY

In this action, Plaintiff asserts a alaiunder 42 U.S.C. § 1983 against McCann
and Beltz for using excessive force in viabatiof Rucinski’'s Fourth Amendment rights.

(Seethe “Complaint,” ECF #1 at 1126-30.) Piaff also asserts state-law claims against
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McCann and Beltz forssault and battery amgtoss negligence. Sge id.at 1131-34.)
Finally, Plaintiff asserts a § 83 claim against Oakland Cayrfor failing to adequately
train, hire, and/or supervise its employeeSeq idat 1135-38.)

Defendants moved for summary judgment on all of Plaintiff's claims. The Court
heard oral argument on the motion on March 2@ 5. Thereafter, the Court issued an
order staying this action penditige Supreme Court’s decision 8heehan v. City and
County of San Francis¢@43 F.3d 1211 (9th Cir. 2014grt. granted 83 U.S.L.W. 3326
(U.S. Nov. 25, 2014) (No. 1B412), and allowing the parties to file supplemental briefs
addressingsheeharfollowing the Supreme Court’s decisionSeeECF #39.) On May
18, 2015, the Supreme Court issued its decisidggheehan135 S. Ct. 165 (2015), and
the parties have now filed their supplemental brief§SeeECF ##40-41.) For the
reasons stated below, the C@BRANTS Defendants’ Motion foSBummary Judgment.

GOVERNING LEGAL STANDARD

A movant is entitled to summajudgment when it “showthat there is no genuine
dispute as to any material fact..U’S. SEC v. Sierra Bkerage Services, Inc/12 F.3d
321, 326-27 (6tiCir. 2013) (citingAnderson v. Liberty Lobby, In&77 U.S. 242, 251—
52 (1986)) (quotations omitted)Vhen reviewing the record, “the court must view the
evidence in the light most Varable to the non-moving gg and draw all reasonable

inferences in its favor.ld. “The mere existence of aistlla of evidence in support of

1 Although the Court initially believed thahe Supreme Court might address certain
legal issues relevant to this actionSheehanthe Supreme Court decid&heeharon
grounds that are not directly relevant here.



the [non-moving party’sposition will be insufficient; ther must be evidence on which
the jury could reasonablynd for [that party].” Anderson 477 U.S. at 252. Summary
judgment is not appropriate when “the eande presents a sufficient disagreement to
require submission to a jury.ld. at 251-252. Indeed, “[c]dgbility determinations, the
weighing of the evidence, and the draftindegjitimate inferences fro the facts are jury
functions, not those of a judge.ld. at 255.

ANALYSIS
A. Excessive Force

1. The Qualified Immunity Framework

McCann and Beltz argue that they are emtitle qualified immunity on Plaintiff's
§ 1983 excessive force clainfUnder the doctrine of qualified immunity, government
officials performing discretionary functiongenerally are shiettl from liability from
civil damages insofar as their conduct does \iolate clearly established statutory or
constitutional rights of which a remsable person woullave known.” Dominguez v.
Correctional Med. Servs555 F.3d 543, 549 (6th Cir. 200@nternal citation omitted).
The plaintiff bears the burdesf showing that governmemfficials are not entitled to
gualified immunity. See Untalan v. City of Lorajd30 F.3d 312, 314 (6th Cir. 2005).

“In assessing qualified immunity, the cguviewing the factdn the light most
favorable to the plaintiff, deteines whether: 1) the vidian of a constitutional right has
occurred; and 2) the constitutial right at issue was clearBstablished at the time of
defendant's alleged misconductGrawey v. Drury 567 F.3d 302, 309 (6th Cir. 2009).

“The Court may address these prongs in arder, and if the plairff cannot make both
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showings, the [defendant] officer émtitled to qualified immunity.”"Brown v. Lewis779
F.3d 401, 412 (6th Cir. 2015). “But undsther prong, courts may not resolve genuine
disputes of fact in favor of thearty seeking summary judgmentTolan v. Cotton134
S.Ct. 1861, 1866 (2014).

2. McCann and Beltz Are Entitled to Qualified Immunity Because Plaintiff

Has Failed to Create a Material FactuaDispute as to Whether They Used
Excessive Force

The Court first addressesgmg one of the qualifiedrimunity analysis: whether
McCann and Beltz violated Rucinski'somstitutional rights byshooting him with a
firearm and taser, respectivelplaintiff asserts that theonstitutional right at issue here
Is Rucinski’s right to be free from excessieece during his encounter with the deputies.
(See, e.qg.Plaintiff's Brief, ECF #28 at 15, Pg. IB74.) “A claim ttat the government
used excessive force during the courseaofeizure is analyzed under the Fourth
Amendment’s ‘objective reasonableness’ standa@iiappell v. City of Cleveland85
F.3d 901, 908 (6th Cir. 2009) (citingraham v. Conngr490 U.S. 386, 388 (1989).
Determining whether a law enfiement officer’'s use of force is objectively reasonable
“requires a careful balancing of the nature gudlity of the intrusia on the individual’s
Fourth Amendment interests against the cawaibng governmental iterests at stake.”
Graham 490 U.S. at 396.

In applying the objectiveeasonableness standard, the United States Court of
Appeals for the Sixth Circuit haglapted a “segmented analysisLivermore ex rel

Rohm v. Lubelam76 F.3d 397, 406th Cir. 2007). Under this approach, a court must

consider “the totality of the circumstancesifay [a police officer] at the time [she] made
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[her] split-second judgment[] immediageprior to using deadly force."Chappel] 585
F.3d at 909. “The relevant time for thmurposes of this inquiry is the moment
immediately preceding the shootingBouggess v. Mattinglyt82 F.3d 886390 (6th Cir.
2007). In other words, “it is the reasoraidss of the ‘seizur¢hat is the issuajot the
reasonableness of the [offrsd conduct in time segmentsading up to the seizuie
Chappell 585 at 909 (emphasis added).

Moreover, an officer's usef deadly force is objectively reasonable “where the
officer has probable cause believe that the suspt poses a threat of serious physical
harm, either to the officer or others.” Thifghe record shows thofficers had probable
cause to believe [the suspect] posed aoasrithreat, their use of deadly force was
constitutionally permissible.’Pollard v. City of Columbus, Ohi@80 F.3d 395, 403 (6th
Cir. 2015) (quotingsarner, 471 U.S. at 11). “When a persaims a weapon in a police
officer’s direction, that officer has an objevely reasonable basis for believing that the
person poses a significant risk of serious injury or deathréathouse v. Cou¢h33
Fed. App’x 370, 373 (6th Cir. 2011).

Here, Rucinski pulled a switchblade ot his pocket, opened the blade, said
“bring it on” or “here we go,” and began ilkeng directly toward McCann. Rucinski
disregarded the deputies’ orders to drop théekmnd he approached to within five feet

of McCann with the kn# in his outstretched haAdAt that point, McCann was unable to

2 Plaintiff attempts to create a factual disputécawhether Rucinski said “bring it on” or
“here we go.” According t®laintiff, “Deputy Rymarz tegied that [Rucinski] did not
say anything during the entiencounter.” (Pla.’s Br., ECF #2& 4, Pg. ID 363.) In
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retreat due to snow and ice on the drivewayeeMcCann Dep. at 63, Pg. ID 431.) At
that point, McCann and Beltz ped their triggers. These undisputed facts establish that
in the moment immediately before firing Rucinski, McCann and Beltz had probable
cause to believe that Rucinski posed an inant threat of seriouphysical harm to
McCann. Their use of force was thusexijvely reasonable as a matter of law.

Indeed, the Sixth Circuit has held thaificers act reasonably when they use
deadly force under these circatances. For instance, @happell, suprathe Sixth
Circuit affirmed summary judgemt in favor of police ofiers who shot and killed a
teenage boy named Brandon Me@il while searching his honfer a robbery suspect.
The police found McCloud hidg in his bedroom closet. McCloud exited the closet
holding a knife, and he ignored the officepsters to drop the weapon. McCloud moved
toward the officers, approaclgrto within five-to-seven feedvf them. Believing that

McCloud posed an immediate and serious thteateir safety, th officers shot and

support of this statement, Plafhicites “Exhibit E, pp 27-28.7Id.) But Exhibit E to
Plaintiff's brief is the deposition transptiof Deputy Béz, not Deputy Rymarz. See
ECF #28-6.) And pages 27-28 Deputy Rymarz’s depositiotranscript do not address
whether Rucinski remainedent during the encounterS€eECF #28-7 at 27-28, Pg. ID
482-83.) At one point in his testimony, ey Rymarz says that Rucinski did not
respond when Rymarz called his nameg id.at 37, Pg. ID 492), but that testimony
cannot be taken to mean thHatcinski stayed silent thoghout the entire encounter.
Rymarz was never asked durihg deposition whether Rucinski stayed silent the entire
time, and Rymarz did not testify that Rucinskd. In any event, even if there was a
factual dispute as to whether Rucinski sddng it on” or “here we go,” Defendants
would still be entitled to summary judgmentEven if Rucinskidid not make the
statement, he moved toward McCann wbilandishing a knife and disobeyed commands
to stop, and under those circumstances itn@asonable for McCann tese deadly force.
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killed McCloud. The Sixth Circuit held th#éhhe officers were objectively reasonable in
using deadly force against McCloud:
[l]t is apparent that if the detBves had hesitated one instant,
l.e., long enough to allow McCloud to take even one more
step, they would have beemithin his arm’s reach and
vulnerable to serious or evendhinjury. These undisputed
circumstanceslearly supportprobable cause to believe that
serious harm was imminently threatened dhdt use of
deadly force in self-defense was justified
Chappel] 585 F.3d at 911 (emphasis added).

The Sixth Circuit reachethe same conclusion Rhodes v. McDanng945 F.2d
117 (6th Cir. 1991). In thaiase, officers responded to a call from a woman who reported
that a man was threatening veith a knife. When thefbcers arrived at the woman'’s
home, the man brandished the knife and amred to within four-to-six feet of the
officers. One of the officers then shot therma'he Sixth Circuit held that because the
man “advanced upon thafficers ... with a raied [knife], despite several warnings to
halt, [the officer] was justifie in using deadly force.ld. at 120.

Similarly, in Gaddis v. Redford Twp364 F.3d 763 (6tiCir. 2004), three police
officers initiated a traffic stop of a motoristspected of driving whd intoxicated. When
the suspect swung a knife ahe of the officers, the oth@éwo officers fired their
handguns at the suspect. ThgtlsiCircuit held that, undethe circumstances, “[ijt was
reasonable for the[ officers] tespond with lethal force.1d.

This unbroken line of Sixth Circuit caseompels the condion that a police

officer may reasonably use déadorce when diretly threatened wh a knife in a

manner that poses an immediate and serisisto her personal safety. McCann faced
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just such a threat fro Rucinski. Her use of deadlyrte was thus objectively reasonable
as a matter of law.

Beltz’'s use of non-lethal force — fig her taser — was likewise objectively
reasonable as a matter of laundeed, Beltz could have uséethal force to protect
McCann. See Pollard 780 F.3d at 403 (officer may eusleadly force where “suspect
poses a threat of serious physical harm, either to the officthers) (emphasis added).
Thus, her use of non-lethal force gootect McCann was reasonalfee, e.g.Wargo v.
Municipality of Monroeville, PA 646 F.Supp.2d 777, 38(W.D. Pa. 2009) (“No
reasonable jury could concludeat the use of non-lethébrce was excessive in this
situation in which deadly forogould have been justified.”)

Plaintiff counters that McGm and Beltz cannot egma liability because they
recklessly created the circumstances that lethéo need to use force against Rucinski.
(Pla.’s Br. at 13, Pg. ID 372.) Plaintiff cdizes the deputies’ handling of the situation
from the moment they arrived at the housEor instance, Plaintiff contends that the
deputies recklessly failed to communicate amthrggnselves and formulate a group plan
for making contact with Rucinski. In additi, Plaintiff insists that the deputies could
have used a “cover and concealéthod — i.e., they could havedered Rucinski to come
out of the garage withis hands raised.SéeCompl. at §29.) Instead, Plaintiffs argue,
McCann and Beltz recklessly entered the garand approached Rucinski with their
weapons readied, even thouthiey had been warned that Rucinski was suffering from a

schizophrenic episode. PIl#fhinsists that, in light ottheir recklessness, McCann and
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Beltz cannot avoid liability on thground that they need to protect against the threat of
immediate harm.

But the Sixth Circuit has exsly “rejected” this argumengee Livermored76
F.3d at 406 (citingsaddis 364 F.3d at 772 ardickerson v. McClellan101 F.3d 1151,
1161 (6th Cir. 296)). The Sixth Circuit has squardheld that an officer who uses
deadly force to protect against an imnaeithreat of serious physical harm nmmy be
held liable on the ground that she “actedktessly in creating the circumstances which
required the use of deadly forcel’lvermore 476 F.3d at 406. fler the Sixth Circuit's
segmented approach to excesdorce, the question isbt whether it was reasonable for
the police to create the circumstance®ickerson 101 F.3d at 1161 (emphasis added).
Rather, the sole issug whether the officer's actiongere objectively reasonable “at the
time [she] made [her] split-secoqadgment[] immediately prioto using dedg force.”
Chappell 585 F.3d at 909. The Court’s analyBisuses on the reasonableness of the
officer’s actions in that narve time frame, “[ijrrespective oény errors [by the officer]
that contributed to the circumstancedd. at 915. AccordinglyPlaintiff cannot prevail
on her excessive force claim on the grouhdt the deputies acted unreasonably in

creating the circumstances that ledheir need to fire at Rucinski.

*In support of her argument that the deputexklessly created the need to use deadly
force, Plaintiff submitted an expert repcand affidavit from W. Ken Katsaris, a
purported expert in police procedureSe€ECF ##28-12 and 28-13, Pg. ID 551-563.)
Mr. Katsaris criticizes many aspects of theutees’ conduct leadg up the shooting of
Rucinski and concludes that their condtfetl below recognized, accepted and trained
police enforcement practices”..(ECF #28-12 at Pg ID655.) But Mr. Katsaris’s
criticisms of the deputies’ pre-shooting conddees not create a material factual dispute
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Plaintiff also argues that McCann’'s us¢ deadly force cannot be deemed
reasonable as a matter of law because ther ateputies on the scene utilized non-lethal
force rather than deadly foe. Plaintiff notes that Beltand Rymarz unholstered their
tasers rather than their fir@as, and Plaintiff contends thiditeir choice of nonlethal force
is evidence that McCann’s use of deafthyce was excessive. But the question of
whether an officer's use of deadly forees reasonable does not turn on whether an
officer could potentially have used non-lethatce. Instead, theelevant question is
whether the officer “ha[d] prob#bcause to believe” that tlseispect “pose[d] a threat of
serious physical harm, either to the officer or othePnllard, 780 F.3d at 403. And
where, as here, an officerisse of “deadly force is ... giified under the Constitution,
there is no constitutional duty toauson-deadly alternatives first?lakas v. Drinski19

F.3d 1143, 1148 (@ Cir. 1994). Plaintiff has citedo directly contrary authority.

because, as explained abothes Court must focus on the ment immediately preceding
the shooting, not upon allegedly-recklesswadact leading up to that moment. Mr.
Katsaris also opines thdhe use of deadly force agat Rucinski was “excessive,
unnecessary, and objectively unreasonable.) (However, the Sixth Circuit has held
that this exact type of opinion by a policeagtices expert in aaxcessive force case is
insufficient to create a materifctual dispute because it constitutes a “legal conclusion.”
See Demerrel v. City of Cheboyga06 Fed. App’'x 418426-27 (6th Cir. 2006).

*  Plaintiff cites Carter v. Chattanooga850 F.2d 1119, 112%6th Cir. 1988) and
Jefferson v. Lewjs594 F.3d 454, 462 {6 Cir. 2010) fo the proposition that McCann
was obligated to use non-lethal force hergeePlaintiff's Supplemental Brief, ECF #41

at 5, Pg. ID 783.) Neither casentrols here. The rule cited @arter — i.e., that deadly
force is “permissible only if used as a lasta® to prevent escape afsuspect” — is not
applicable where, as here, the officer fitegl weapon to protect against an immediate
threat to her safg. Moreover, inJefferson the Sixth Circuit affimed the denial of
summary judgment to an officerho “shot an unarmed woman who had not threatened
him from close range.” Jefferson 594 F.3d at 458. Unlike the officer irefferson
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Accordingly, Plaintiff may not avoid sumary judgment on the ground that McCann
could potentially have used nonlethal force.

In sum, the undisputed evidence ebgdlies that McCann and Beltz acted in an
objectively reasonable manner when they fitlegir weapons at Rucinski and that they
thus did not violate Rucinski'Bourth Amendment right to eee from excessive force.
Accordingly, McCann and Beltz are entdleto qualified immunity on Plaintiff's
excessive force clair.

B. Assault and Battery

Plaintiff brings state-law claims for asgand battery against McCann and Beltz.
(SeeCompl. at 1131-34.) A battery is “antemtional, unconsented and harmful or
offensive touching of the pars of another, or of sometty closely connected with the
person.” People v. Nicken$85 N.W.2d 657, 6612004). An assauls “an attempt to
commit a battery or an unlawful act which pacanother in reasonable apprehension of
receiving an immediate batteryld.

McCann and Beltz contend that they arétiea to immunity on Plaintiff's assault

and battery claims.SgeMot. at 19, Pg. ID 110.) The Court agrees.

McCann was justified in using lethal forbecause she had beerethitened by an armed
individual who posed an immediaded serious threat to her safety.

> Because Plaintiff has failed to create a matdactual dispute as to whether McCann

and Beltz violated Rucinski’'s constitutional righthere is no neeid conduct a separate
analysis of whether the right that Plaihtiivokes here was clearly establishe&ee
Livermore 476 F.3d at 406.
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Under Michigan law, a law enforcemeuificer is entitled to immunity from an
intentional tort claim if she can establisfatlishe acted or reasonably believed she was
acting within the scope of hauthority, she actemh good faith, andhe was performing
discretionary acts, as opposed to ministerial ac&.dawey 567 F.3d at 315 (citinRoss
v. Consumer PoweB63 N.W.2d 641 (1984) arfddom v. Wayne County60 N.W.2d
217, 222 (2008))see alsdM.C.L. 8 691.1407(3).In order to show that she acted in good
faith, the law enforcement officer “must dsliah that [s]he acted without malice.”
Odom 760 N.W.2d at 225. “[T]he standardassubjective one from the perspective of
the [officer] with respect to whethé¢s]he was acting in good faith.Latits v. Phillips
826 N.W.2d 190, 195 (MictCt. App. 2012).

McCann and Beltz have pesed undisputed evidenteat they aecd in good
faith and without malice to diese the situation and assess Rucinski’'s mental health
needs. McCann testified that the deputies’ goal when they arrived at the house was “to
have ... communication with [Rucinski]” antb “potentially get him hospitalized.”
(McCann Dep. at 33, Pg. ID 424.) McCannther testified that she “didn’t want to ...
scare [Rucinski]” and thatshe *“want[ed] to make se that [she] had some
communication with [Rucinski] so that [sheuld] ke[ep] the situation calm.” Id{ at 43-

44, 426.) McCann and Beltz have also presgindisputed evidendleat their eventual
use of force was intended to protect McC&om the imminent and serious threat posed
by Rucinski. §ee, e.g.Beltz Dep. at 35, Pg. ID 469dting that Beltz saw that McCann
was “in danger”).) In contrast, Plaintifias cited no evidence from which a reasonable

factfinder could infer that McCann and Beltzextimaliciously or in bad faith. At most,
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Plaintiff's evidence establ®s that McCann, Beltz, artle other responding deputies
made certain errors. Under these cirstances, McCann and Beltz are entitled to
immunity on Plaintiff's assault and battery claims.
The Michigan Court of Appeal®ached the same conclusionLitits, supra In

that case, Laszlo Latits (“Latits”) fled o a traffic stop and letbur patrol cars on a
high-speed chase. The pe@lieventually corned Latits, who rammedne of the patrol
cars with his vehicle. One of the officebglieving Latits to pose an immediate threat to
the safety of the officers, shot and killedtits. Latits’ estate brought an assault and
battery claim against the officer. Like aititiff here, Latits’ estate argued that the
defendant could be held lile because he “exercised pgodgment or was mistaken
about his justification in using deadly forcé.dtits, 826 N.W.2d at 194. The Michigan
Court of Appeals rejected that argument and held that the officer was immune because
the evidence established ti&t had acted in good faith:

As long as defendant can shtvat he had a good-faith belief

that he was acting properly insing deadly force, he is

entitted to the protections ofgovernmental immunity

regardless of whether he was cotrie that belief. And there

IS no evidence in this case to show that defendant did not

have such a belief.

Defendant’s stated reason fanrfig his weapon was to ensure

his safety and the safety of others. The facts support the

conclusion that defendant would have such a reason, and

plaintiff presented no evideam to establish any other
motivation.

*kk

Plaintiff, on the dber hand, identifies no evidence supporting
a finding of malice Plaintiff spendsa good portion of her
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argument on this point discussing whether the use of deadly
force was justified. But # standard in evaluating the
governmental immunity quésn is not whether, when
viewing the facts objectively with the benefit of hindsight, the
use of deadly force was justifie Rather, as discussed in
Odom 482 Mich. at 481, 760 N.\®d 217, the standard is a
subjective one from the perspeet of defendant with respect

to whether he was acting good faith. Whether the legal
standards for acting in self-defense or defense of others was
met is not controlling. Whethdhe information relayed to
defendant by other officers waaccurate is not relevant.
What is relevant was whethedefendant,in good faith,
believed that he needed to fines weapon to protect himself
and others.

Latits, 826 N.W.2d at 195 (emphasis addedge also Rush v. City of Lansimdp. 13-
1317, 2015 WL 632&L, at *9 (W.D. Mich. Feb. 13, 2016holding that officer who shot
knife-wielding suspect was entitled to imniiynon state-law intentional tort claim
because officer's “unrebuttedstemony indicates that he wan fear for his life while
[plaintiff] wielded her knife befee he shot her” and “[p]laintiff has not set forth facts or
allegations that cast doubt fihe officer’s] testimony”y’

As in Latits and Rush the undisputed evidence here establishes that McCann and
Beltz acted in subjective good faith. Thane thus entitled to imumity on Plaintiff's
assault and battery claim.

Plaintiff resists this conclusion. Shies the Michigan Supreme Court’s decision
in Odom, suprafor the proposition that a defendastnot entitled to immunity on an

intentional tort claim when hacts in “reckless disregard of the rights of another,” and

® The plaintiff in Rushpleaded the claim as one for ggonegligence, but the court held
that the claim was momgroperly characterized as an intentional t@ee Rusi2015 WL
632321 at *3.
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Plaintiff insists that there is a factual disg as to whether Mc@a and Beltz acted with
a reckless disregard for Rucinski’'s righté?la.’s Br at 16, Pg. ID 375 (quotiri@gdom
760 N.W.2d at 228).) The Court readdomdifferently.

While the Michigan Supreme Cdulid refer to recklessness @dom the court
made clear that only extreme recklessnafistsip a governmental actor of immunity for
intentional torts. Indeed, the court desadilibe relevant degree of recklessness as “a
reckless indifference to the common dictatésumanity,” and theourt compared that
recklessness to acting with “such iffidience to whether harm will reswas to be equal
to a willingness that harm will resultOdom 760 N.W.2d at 225 (emphasis added).
Most importantly, after referring to reckleness, the court summed up its holding by
emphasizing that the immunity inquirydiases on the presence or absencenalice
“Thus, the proponent of individual immunitynust establish that he acted without
malice” Id. (emphasis added). Andatits confirms that themmunity inquiry under
Odom focuses on malice or conduct that i® tbquivalent of male, not on garden-
variety recklessness.

Here, even if Defendants recklessly digrded police practs and procedures,
as Plaintiffs claim, the Defendants did rastt with culpability tlat even approaches
malice and/or a malicious or wimn disregard of Rucinskiisghts. Thus, Defendants are
entitled to immunity on Plaintif§ assault and battery claingee Odom760 N.W.2d at

225-26.
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C. Gross Negligence

Plaintiff also asserts a gross negligerclaim against McCann and BeltzSeg
Compl. at 1131-34.) Plaintiff alleges thgicCann and Beltz we grossly negligent
when they cornereRucinski in the garage and udedce against himeven though they
knew that he was experiencing a mental breakdova. af 133.) McCann and Beltz
argue that they are entitled to summargggment on two grounds: (1) Plaintiff may not
recast her assault and battery claim as asgregligence claim;nd (2) in any event,
McCann and Beltz are entitled to immunitySeeMot. at 21, Pg. ID 112.) The Court
agrees with McCann and Beltz on both points.

First, Plaintiff's gross negligence claifails as a matter of law because it rests
upon McCann’s and Beltzmtentional decisions to fire their weapons at Rucinski, and
an officer’s intentional use of force does mpie rise to a clainfor gross negligence.
Indeed, Michigan courts have “rejected atpts to transform claims involving elements
of intentional torts into clans of gross negligence.”VanVorous v. Burmeiste687
N.W.2d 132, 143 (Mik. Ct. App. 2004)pverruling in part on other grounds recognized
by Brown 779 F.3d at 420. Where, as heseplaintiff's claim of gross negligence
against an officer is “undoubtedly premisedtba intentional tort obattery,” the gross
negligence claim is “not cognizable under Michigan lavd¥ermore 476 F.3d at 408
(citing VanVorous, supra

The Michigan Court of Appals applied this rule ibatits, supra In addition to
asserting an assault and battery claim éhasea police shootin{discussed above), the

plaintiff-estate in that case as&# a gross negligee claim. That @im rested, in part,
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on the estate’s allegations that the officéas[ed] to follow proper police procedures;”

“failled] to appreciate that [the decedempsed no threat of harm;” and “recklessly

point[ed] a gun at or in ehdirection of [decedent]atits, 826 N.W.2d at 196. The court

held that the estate could not proceedtbis gross negligencéheory because the

“gravamen” of the claim was that the cffr “intentionally and improperly shot” the

decedent:

Defendant did not recklessly shdaecedent]. There is no
claim that [decedent] was shot e result of an accidental
discharge of defendant’s firearor that defendant otherwise
had not intended to shoot [decedent]. Negligence might have
been the proper claim if defemtehad unintentionally pulled

the trigger or if defendant Habeen aiming at a different
target but accidentally shotddedent] instead. But there was
nothing negligent or recklesdaut defendant’s decision to
point his firearm at [decedgnand shoot — he did so
intentionally.

Latits, 826 N.W.2d at 196. Latits further confirms that because McCann and Beltz

intentionally discharged their weapons at Rucinski, Plaintiff may not assert a gross

negligence claim against them.

Johnson v. DriggettNo. 306560, 2013 WL375701 (Mich. Ct. App. Jan. 31,

2013), underscores that comgilon. In that case, a le officer observed Harvey

Steward (“Steward”) acting erratically and rumgn in and out of traffic. The officer

confronted Steward, who assaulted the padliffecer and reached for the officer’s gun.

The officer then shot and killeSteward. Thereafter, Stewla estate alleged that the

defendant police officer was grossly negligém the manner in which he confronted
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Steward. The Michigan Court of Appeals h#ldt Steward’s estate could not prevail his
gross negligence claim because it was prenusetihe officer’s intentional use of force:

Plaintiffs’ [sic] allegations thatlefendant acted in a grossly

negligent manner by failing toommunicate with [Steward],

failing to know and understand the state of mind of [Steward],

failing to follow proper polie standards and procedures,

failing to follow police departm@ policies and training, and

using unnecessarily excessive force all pertain to the

circumstances surrounding deflant’'s decision to fire his

weapon — an intentional act. Stated differently, these

allegations all relate to the reasonableness or correctness of

defendant’sintentional use of deadly force ... and are fully

premised on plaintiff's underlgg claim of excessive force....

Accordingly, plaintiffs’ allegations ... [are] legally

insufficient to justify recoveryn a theory of gross negligence

as a matter of law.
Id. at *7 (citingVanVorous 687 N.W.2d at 143) (empsia in original). As inJohnson
Plaintiff may not prevail on her gross negligerclaim because, at bottom, it rests on the
deputies’ intentional use of force against Rucinski.

Second, and in any evenMcCann and Beltz are entitled to immunity on
Plaintiff's gross negligence @im. Under Michigan lawa law enforcement officer is
immune from a claim that her gross neghge caused an injury unless the alleged
negligence is the proximate cause of the injury or damagelivermore 476 F.3d at
408 (quoting M.C.L. § 691.140) (emphasis in original). The officer's conduct is the
proximate cause of an injurgnly when it is “the one mostnmediate, efficient, and

direct cause preceding [the] injuryRobinson v. City of Detrqi613 N.W.2d 307, 317

(2000); see also Jasinski v. Tyler29 F.3d 531, 544 (6t€@ir. 2013) (noting that the
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“proximate-cause inquiry under [M.C.L. £86.1407] is different from proximate-cause
analysis in other contexts becausé¢hef use of the definite article ‘the™).

McCann’s and Beltz's caluct preceding the shootimgf Rucinski was not the
proximate cause of his injuriéand death). Rucinski's owsonduct — wielding his knife,
saying “here we go” or “bring it on,” and appob@ng to within fivefeet of McCann —
created the need for McCann and Beltz use force against him. Under these
circumstances, no reasonable factfinder @oobnclude that the manner in which
McCann and Beltz entered the garage wastiee most immediate, efficient, and direct
cause preceding Rucinski’s death.

That is precisely the conclusion that the Sixth Circuit reached/@rmore, supra
In that case, police officersurrounded th home of a suspect who was wanted for
multiple offenses and who had barricaded leimside of his house. After speaking
with police negotiatorsthe suspect agreed surrender unarmed. When he exited the
house, however, the suspect carried a riflé hid between two trees. Lieutenant Jerry
Ellsworth (“Lt. Ellsworth”) and another officethen approached ehsuspect in a light
armored vehicle. A police sniper saw the sesgoint his gun toward the officers in the
vehicle. The sniper fired two shots, killing the suspeBte Livermore476 at 401.
Thereatfter, the suspect’'s estate broughtasgnegligence claim amst Lt. Ellsworth,
claiming that he had “recklessly created thecumstances leading to [the suspect’s]
death.” Id. at 406, 408. The Sixt@ircuit held that Lt. Ell&sorth was immune from the
claim because his decision to approach thlepect in the light armored vehicle was not

the proximate cause of the suspect’s death:
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[W]e conclude that the proximate cause of [the] suspect's
death was not Lt. Ellsworth’sonduct, but rather [the
suspect’s] decision to disreglamhis promise to surrender
unarmed.... Because Lt. BNsrth’s conduct was not the
proximate cause of [the suspect’s] death, he is immune from
[the] claim of gross negligence....

Id. at 4009.

As in Livermore the proximate cause of Rudkiis fatal injury was his own
conduct, not the conduct of tdeputies who fired at himMcCann and Beltz are entitled
to immunity because their actions were th&proximate cause of Rucinski’s death.

D. Municipal Liability

Finally, Plaintiff brings a municipal liality claim against Okland County under
18 U.S.C. 8§ 1983. SeeCompl. at 134-38.) Plaintifilages that Oakland County failed
to adequately train the officers, had inadkg policies and prodares, and used illegal
customs or practicesSée id).

It is well established that in order toepail on a municipal liability claim under 8
1983, a plaintiff must first establish thatraunicipal employee violat the Constitution.
See City of Los Angeles v. Helldi75 U.S. 796, ™ (1986). Indeed, “[tlhe deprivation
of a constitutional right is a prerequistie municipal liabilityunder § 1983.” Pollard,
780 F.3d at 401.See also Ewolski v. City of Brunswid@87 F.3d 492, 517 (6th Cir.
2002) (“Where, as here, a municipalityl&bility is alleged on the basis of the

unconstitutional actions of itemployees, it is necessary sbow that the employees

inflicted a constitutional harm.”poe v. Sullivan County, Tenr@56 F.2d 545, 553 (6th
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Cir. 1992) (“Absent a constitamnal injury, there [are] no gunds upon wigh to impose
liability upon the municipality.”).

As explained above, Plaintifs unable to establish aowstitutional violation by an
employee of Oakland County. AccordingBlaintiff’'s 8 1983 muicipal liability claim
against Oakland County fails as a matter of law.

CONCLUSION

The events surrounding Rucinski’'s deatte undeniably tragic. Nonetheless,
applying binding precedent to the undispufedts here requires the conclusion that
Defendants are entitled to judgment on all diftiff's claims. Accordingly, for all of
the reasons explained this Opinion and OrdelT IS HEREBY ORDERED that the
Defendants’ Motion for Summaryudgment (ECF #25) iGRANTED. |IT IS
FURTHER ORDERED that Defendants’ “Motion for Lave to File Expert Disclosures
or, in the Alternative, to Strike Undisclos@pinions of Dr. Werner Spitz” (ECF #31) is
TERMINATED AS MOOT ./

s/Matthewf. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: June 23, 2015

" In her response to Defendants’ Motiorr Sfummary Judgment, Plaintiff cited the

deposition of Dr. Werner $g for the proposition thaRucinski was falling forward
when McCann shot him. SEeECF #28-11.) Defendants sght to strike Dr. Spitz's
testimony on the grounds thia¢ is an expert witness atftat Plaintiff did not identify
him in Plaintiff's Rule 26 disclosuresS¢eECF #31.) The Court tinates this motion
as moot because Dr. Spitz'sstienony, even if admissible, would not create a material
factual dispute sufficient for Pldiff to withstand summary judgment.
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| hereby certify that a copy of the fg@ng document was served upon the parties
and/or counsel of record on June 23, 2@d5electronic means and/or ordinary mail.

gHolly A. Monda
Case Manager
(313)234-5113
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