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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

FORD MOTOR COMPANY,

Plaintiff, CaseNo. 15-cv-10628
(consolidated with Case No. 15-11624
V. Hon. Matthew F. Leitman

VERSATA SOFTWARE, INCet al.

Defendants.
/

ORDER DENYING DEFENDANTS’ MOTION FOR PRELIMINARY
INJUNCTION ENJOINING PLAINTIFF FROM SEEKING
INTER PARTES REVIEW (ECF #125)

In this action, Versata Software, Inc., Trilogy Development Group, Inc., and
Trilogy, Inc. (collectively “Versata”) &ge that Ford Motor Company (“Ford”)
infringed Versata’'s softwargatents (the “Patents”). Ford denies Versata's
allegations and has launchadwo-pronged attack on thalidity of the Patents.
First, in this Court, Ford has assertecaasaffirmative defense that the Patents are
invalid. Second, on May 9, 26, Ford filed petitios with the United States Patent
and Trademark Office lfe “USPTQO”) requestingnter Partes Review of the
Patents (the “IPR Petitions”). In tH®R Petitions, Ford asks the USPTO to
invalidate the Patents.

Versata has now moved for a prdahary injunction barring Ford from

proceeding with the IPR Bions (the “Motion”). SeeECF #125.) According to
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Versata, a 2002 agreement between theigsaprohibits Ford from seeking to
invalidate the Patents through the IPR Ratdi For the reasons explained below,
the CourtDENIES the Motion.
I
A
Ford is one of the world’'s largesutomakers. In the late 1990s, Ford
licensed from Versata certaimutomobile configuration software known as the
“ACM” software. (SeeDeclaration of Kenneth Ratton at 3, ECF #126 at 1, Pg. ID
5764.) In 2001, a dispute arose betwééersata and Ford over, among other
things, ownership of the ACM softwaré&de id. Neither Ford nor Versata filed a
lawsuit related to that dispute. Inste#fiey negotiated a business settlement and
entered into a new “Softwe Subscription Agreement” on January 1, 2002 (the
“SSA”). (See idat 13, ECF #126 at 1-2, Pg. §364-65.) Under the SSA, Versata
continued to license th&CM software to Ford.Jee idat 1 3-4, ECF #126 at 1-
2, Pg. ID 5764-65.)
In one provision of the SSA, Ford agreed to “provide reasonable assistance
[to Versata] in perfecting and protecting [the ACM] s@ite intellectual property”
(the “Protection Provision”). (SSA at&-, ECF #126-2 at 3, Pg. ID 5769.) Ford
re-affirmed this promise in severslibsequent amendments to the SSeeECF

## 126-3 — 126-7.)



In 2004, Ford and Versata enteretbianother softwareeclated agreement,
known as the “Master Subscription and\gees Agreement” (the “MSSA”). See
ECF #132-3.) Like the SSA, the MSSAagted Ford a license to use the ACM
software. See id. The MSSA provided that itsuperseded” “all” previous
agreements between Ford and Versatadiigg the subject matter hereof.” (ECF
#132-3 at 113.10, ECF #132-3 at 9, HY.5977.) The MSSA did not include a
provision like the Protection Provision noddi address that provision in any way.

B

In 2014, Ford and Versata were unable to reach an agreement on a renewed
license for the ACM software. At arounddlsame time, Ford developed its own
automobile configuration software toptace ACM. Versata accused Ford of
infringing the Patents in the ddgpment of this new software.

In response, Ford filed this actiam which it seeks a declaratory judgment
that it did not infringe the PatentSgdeAm. Compl. at {1 61-72, ECF #6 at 13-15,
Pg. ID 162-64.) Versata has filed a carotaim alleging that Ford infringed the
Patents, stole Versata's trade secratg] breached certain agreements, including
the MSSA and SSASeeAm. Counterclaim, ECF #163 In one of its affirmative
defenses to Verasata’s infg@ment counterclaim, Fordserts that the Patents “are
invalid for failure to meetone or more of the recgite requirements and/or

conditions for patentabilityynder Title 35 of the Unitk States Code, including



without limitation 88 101, 102, 103, 112 and 1165eéECF #68 at 71, Pg. ID
2241; ECF #166t 82, Pg. ID 8866.)

On May 9, 2016, Ford filed sewdPR Petitions with the PTABSEeECF
## 108-3 — 108-9.) The IPR Petitions ask iéAB to review the Patents at issue
in this case and to declare them invaligie id).

On July 18, 2016, Versata filed the MotioBe€ECF #125.) Versata argues
that the SSA — and, more specificaltile Protection Provision — prohibits Ford
from moving forward with the IPR PetitionsSde id. The Court held a hearing on
the Motion on October 4, 2016.

|

In the Motion, Versata seeks a pmghary injunction. “A preliminary
injunction is an extraordinary remedigat may only be awarded upon a clear
showing that the plaintiff isentitled to such relief.LifeScan Scotland, Ltd. v.
Shasta Techs.734 F.3d 1361, 1366 (Fed. Cir. 2013) (internal quotation marks
omitted);see also Leary v. Daeschn@28 F.3d 729, 739 (6th Cir. 2000) (same).
“A plaintiff seeking a preliminary injunction must establish that he is likely to
succeed on the merits, that isdikely to suffer irreparale harm in the absence of
preliminary relief, that the balance efquities tips in hisfavor, and that an
injunction is in the public interestld.; see also Leary228 F.3d at 736 (same).

“These factors, taken indnually, are not dispositivesather, the district court



must weigh and measure each factor agahesother factors and against the form

and magnitude of threlief requested Amazon.com, Inc. v. Barnesandnoble.com,

Inc., 239 F.3d 1343, 1350 (Fed. Cir. 20049¢ also Leary228 F.3d at 736 (same).
11

Versata has failed to make a clenowing that it is entitled to preliminary
injunctive relief.

A

As an initial matter, Versathas failed to persuadeatithe Court that it is
likely to succeed on the mts of its claim.

Versata is seeking to enforce antractual provision — the Protection
Provision — that, it insists, restricts lofrom challenging the validity of the
Patents. Any analysis of an agrestn that purports to limit a party from
challenging the validity of a patent mustgin with the Supreme Court’s decision
in Lear v. Adkins395 U.S. 653 (1969).

In Lear, an engineer named John Adkiné&gkins”) developed and patented
a new method for coftrsicting gyroscopesSee id.at 655. Adkins then entered
into a licensing agreementith Lear, Inc. (“Lear”).See idat 657. Lear agreed to
pay Adkins royalties for the use of his proceSse id. The relationship between
Adkins and Lear soured, and Adkins suedgtette court to recover allegedly-unpaid

royalties. In defense of Adkins’ clainbear asserted that Adkins’ patent was



invalid. See idat 660. The Supreme Court ofli@&nia ruled that Lear could not
attack the validity of the pateé That court invoked “‘onef the oldest doctrines in
the field of patent law [which] establidi¢ that so long as a licensee is operating
under a license agreement, he is estopgpeateny validity of his licensor's patent
in a suit for royalties under the agreemenid” (quotingAdkins v. Lear, In¢.435
P.2d 321, 325-26 (Cal. 1967)).
The United States Supreme Court regdrand rejected ¢éhlicensee estoppel
doctrine on which the California courtdaelied. The Supreme Court explained
that the equities in favor of protecting a patent holder against attacks on the
validity of his patent wes “far from compelling”:
A patent, in the last analysisimply represents a legal
conclusion reached by the Patent Office. Moreover, the
legal conclusion is predicated on factors as to which
reasonable men can differ wigeYet the Patent Office
is often obliged to reach itdecision in an ex parte
proceeding, without the aid of the arguments which could
be advanced by parties inrksted in proving patent
invalidity. Consequently, it does not seem to us to be
unfair to require a patentee defend the Patent Office's
judgment when his licensee places the question in issue,
especially since the licens® case is buttressed by the
presumption of validity which attaches to his patent.

Lear, 395 U.S. at 670.

In addition, the Supreme Court recaggd “an important public interest in

permitting full and free competition in the uskideas which are in reality a part of



the public domain.ld. at 670-71. And the court stressed that patent licensee’s
may often be best suited taopect that public interest:

Licensees may often be thelpmdividuals with enough

economic incentive to challenge the patentability of an

inventor's discovery. If thegre muzzled, the public may

continually be required topay tribute to would-be

monopolists without need or justification.
Id. The court concluded that “the technioajuirements of contract doctrine must
give way before the demands of the lpuknterest in the typical situation
involving the negotiation of a licee after a patent has issueld.”at 671.

The decision irLear requires a federal court to edully consider the strong
public interest in the free flow of ideaghen confronted wittan agreement that
purports to limit a party’s right to chafige the validity of a patent. Indeed.gar
is notable not only for its particuldroldings regarding the doctrine of licensee
estoppel and the enforcement of contracts for royalties, but also for establishing a
‘balancing test’ for weighing the public terest in discoveng invalid patents’
against other competing interestRates Technology, Inc. v. Speakeasy., 685
F.3d 163, 168 (2d Cir. 2012Quotation omitted).

When applying this balancing tesgusts have distinguished between a no-

challenge provision that isontained in a litigation silement agreement and such

a provision in a pre-litigation agement. The decisions kex-Foot Inc. v. CRP,



Inc., 238 F.3d 1362 (FedCir. 2001) andRates Technology, suprbest exemplify
this distinction.

In Flex-Foot Inc. v. CRP, Inc238 F.3d 1362 (Fed. Ci2001), the Federal
Circuit Court of Appeals upheld the enfeability of a no-challenge provision in a
litigation settlement agreement. Theud acknowledged the strong public policy
in favor of allowing challenget® patents, but it held th#tat interest was counter-
balanced by the “strong public interestsettlement of patent litigationId. at
1368-69. The court also stressed thapHolding the terms of a settlement of
litigation [barring challenges tpatent validity] encourages patent owners to agree
to settlements — thus fostering judicial economid” The court ultimately
concluded that a no-challengaovision may be enforced it is part of a
settlement of ongoing litigation

[ojnce an accused infringer has challenged patent
validity, has had an opportupito conduct discovery on
validity issues, and has electexvoluntarily dismiss the
litigation with prejudice under a settlement agreement
containing a clear and unambiguous undertaking not to
challenge validity and/or enfceability of the patent in

suit, the accused infringer is contractually estopped from
raising any such challenge in any subsequent proceeding.

In Rates Technologyhe Second Circuit declingd enforce a no-challenge
provision in a pre-litigation settlement agment. In a passage worth quoting at

length, the court explained that absesetlement of ongoing litigation, the strong

8



public interest in the freedlv of ideas recognized irear tipped the scales against
enforcing a pre-litigatiomo-challenge provision:

If no-challenge clauses in pre-litigation agreements were
held to be valid and enforceableear’s strong policy
“favoring the full and free use of ideas in the public
domain” could be evadedrbugh the simple expedient
of clever draftsmanship. 395.S. at 674, 89 S.Ct. 1902.
The validity and scope of patents are often controversial,
and any negotiation for acknse agreement has the
potential for the would-be licensee to raise questions
about the patent's validity imrder to secure a more
favorable price. Creating a “good faith” dispute about
patent validity that can be “settled” by a license including
a covenant never to challentfee patent would rarely be
an obstacle to parties seekitw evade the strictures of
Lear. As a result, allowing such no-challenges whenever
a license agreement is cast as a “settlement” could
“close[ ] the doors of theourts to a large group of
parties who hafve] sufficient interest in the patent to
challenge its validity,” $chlegel Mfg. Co. v. USM Corp.
525 F.2d 775, 781 (6th Cid975)] and thereby render
Lear's prohibition of licensee estoppel—a prohibition
that the Supreme Court ldewas required by strong
public policy considerations—a dead letter.

[...]

Thus, while we recognize thenportant policy interests
favoring the settlement ofitigation may support a
different rule with respecto no-challenge clauses in
settlements entered into aftéhe initiation of litigation,
see [Warner-Jenkinson Co. v. Allied Chemical Cborp.,
567 F.2d [184], [] 188 [(2d Cir. 1977)Elex—Foot 238
F.3d at 1369-70,7 and we are conscious of the great costs
that can be associated wiplatent litigation, we believe
that enforcing no-challenge clauses in pre-litigation
settlements would significantly undermine the “public
interest in discovering invalid patentsildaho Potato
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Comm’n [v. M & M Produce Farm & SalesB35 F.3d

[130,] [] 135 [2d Cir. 2003]. We therefore hold that

covenants barring future dlenges to a patent's validity

entered into prior to litigation are unenforceable,

regardless of whether the ragments containing such

covenants are styled as settlement agreements or simply

as license agreements.
Rates Technology85 F.3d at 171-7%5ee alsdMassillon—Cleveland—Akron Sign
Co. v. Golden State Adver. Cat44 F.2d 425 (9th Cir. 1971) (holding pre-
litigation no-challenge provision unenforceable uridear). Taken togetheFlex-
Foot and Rates Technologgrovide strong support for the proposition that a no-
challenge provision is enforceable ifdanly if it is conained in a litigation
settlement agreement.

But not every federal court has recagpd such a bright-line rule. Some
courts have suggested thdte Federal Circuit's posElex-Foot decision in
Baseload Energy, Inc. v. Rober&l9 F.3d 1357 (Fed. Cir. 2010), allows for the
enforcement of at least someegitigation no-challenge provisionSee, e.g.TMI
Products, Inc. v. Rosen Electronics, L..2013 WL 12114078, at **4-6 (C.D. Cal.
Nov. 27, 2013) (“A covenant to waive amvalidity defense is more likely to be
enforceable when it is contained in atlsenent agreement, rather than a pre-
litigation agreement.”) InBaseload the Federal Circuit g that “while the

absence of a prior dispute and litigatias to invalidity is pertinent,” those

elements were not “determinative” withespect to whether a no-challenge

10



provision is enforceablédBaseload 619 F.3d at 1363. Thmourt added that “[i]n
the context of settlement agreementsclear and unambiguous language barring
the right to challenge patent validity fature infringement actions is sufficient,
even if invalidity claims had not been prewsly at issue and had not been actually
litigated.” Id. at 1363

After Baseloagd some courts assessing t@eforceability of no-challenge
provisions have attempted to “balance tbublic interest irdiscovering invalid
parents against two broad policy concerns promoted by contractual estoppel: (1)
the interest in promoting the settlemehdisputes; and (2) the policies underlying
contract, including the enforcemt of voluntary agreements’MI Products 2013
WL 12114078, at *5. “To assess the relatstrength of these policy concerns,”
these courts have applied the following factors:

(1) The existence and extent of prior litigation between

the parties, including whether validity was challenged in
the prior litigation; (2) whether there was an opportunity

1 The Federal Circuit irBaseloadultimately concluded that the no-challenge
provision in that case was unenforceaéeause the provision was not clear and
unambiguous.See Baselogd619 F.3d at 1363 (noting that the no-challenge
provision at issue did not have “cleEnguage” and did not include “specific
language ... making referenceitwvalidity issues”). Thusthe Federal Circuit did
not actually reach or decide the issplewhether a pre-litigation no-challenge
provision is enforceable, and its statements quoted above are likel\SdietRates
Technology 685 F.3d at 174 (identifying the statements fi@aseloadasdicta).
Nonetheless, as described in text, som@ts have attached significance to these
statements.

11



to take discovery; (3) wheth¢éhe agreement waiving the
invalidity defense settled thdigation; and (4) whether
there is clear and unambiguous language waiving the
invalidity claim.

In this case, Versata has failed gersuade the Court that the Protection
Provision is enforceable under either o #pproaches to no-challenge provisions
described above. The Protection Psoy appears unenforceable underRates
Technologyapproach because it was not paraditigation settlement. Likewise,
Versata has not shown that the Protection Provision is enforceable under the multi-
factor test applied iTMI Products. First, there was no fpor litigation between
the parties” before Ford and Versateexted the Protection Provision. Second,
Ford did not have any opportity to “take discovery” wth respect to the Patents
prior to the execution of the provisionThird, the SSA, which contained the
Protection Provision, did not “settle[Jiny ongoing litigation. Finally, for the
reasons stated below, Versata has ntdbéished that the Protection Provision
clearly and unambiguously waives Ford@it to challenge thBatents through the
IPR Petitions under the circumstances that exist here.

Simply put, Versata has thus farnléd to persuade & Court that the

Protection Provision is enfogable to the extent thatpurports to bar Ford from
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challenging the Patents in front of the PTABTherefore, the Court cannot find
that Versata has a likblbod of success on the merits.
B

For additional reasons, the Courtnst yet convinced that Versata will
prevail on the merits. First, Versates not demonstrated that the Protection
Provision is a “clear and unambiguous umaleng [by Ford] not to challenge
validity and/or enforceability” of the Patts under the present circumstances.
Flex-Foot 238 F.3d at 1370 (describing resuments for enforcement of no-
challenge provision). Indeed, theo@t currently sees several potential
ambiguities with respect to whethethe provision applies under these
circumstances. For instance, while the provision requires Ford to provide
“reasonable assistance” in protecting théeR®, it may be “reasonable” for Ford
to withhold assistance when, as Farhims here, Versata is pursuing a baseless

claim that Ford hasnfringed the Patents. Furthermore, Fual’'s obligation to

2 As Versata conceded at the hearing, it has not cited a singlégaostase in

which any court has enforced a pitegation no-challengeprovision under

circumstances like those presented in this c&®e10/4/2016 Hearing Tr., ECF
#173 at 10, Pg. ID 9056.)

3 The Court is not holding that Vera& claims are baseless or making any
determination with respect to the menfsVersata’s infringement allegations. At
this point, the Court does not haveoegh information to éw any conclusions
about the strengths or weaknesses ofs&&’s infringement claims. Given the
Court’'s uncertainty about the strengtih these claims, the Court cannot yet
conclude that Ford’s obligation to pide “reasonable assistance” requires Ford to
abandon the IPR Petitions.

13



provide “assistance” to Versata could peshapggest that Ford’s obligations arise
only when Versata needs help defendamgpinst a third party’s attack on the
Patents. Simply put, there seems to beagonable argument that if the parties had
intended to bar Ford from clehging the Patents, they wduhave said so directly
and with language that iuch more precise than “reasonable assistance ... in
protecting” the Patents. These ambiguitssto whether the Protection Provision
applies under the circumstances presentee tiesuade the Court from finding, at
this point, that Versata hastalslished a likelihood of success.

Moreover, Versata hasilkd to offer a satisfactgrinterpretation of the
Protection Provision. Versata insists tha# Protection Provisiobars Ford from
challenging the validity of the Patentsdbgh the IPR Petitions. But Versata says
that the Protection Provision does allowrdr@o challenge the Patents by raising
invalidity as an affirmativadefense in this actionSge, e.g.Versata Br. at 121,
ECF #125 at 187 Pg. ID 5729). The Count Versata’s reading of the provision
to be internally inconsistent. It isot clear how the Protection Provision can
reasonably be read to permit Ford to attdnekvalidity of thePatents in one forum
(before the PTAB in the IPR Petitions) gt in another forum (this action). The

end result of either attack by Ford, itcsessful, would be the same: Versata would

14



not be able to enforce the Patehtgersata has not yet reconciled the tension in its
interpretation of the Protection Prowis, and Versata's failure to offer a
satisfactory interpretation of the provision further persuades the Court that Versata
has not yet shown a likelihood of success on the nferits.

Finally, the Court remains uncertas to whether the Protection Provision
remains in force. The agreement contagnihe provision — the SSA — stated that it

“shall terminate on December 31, 2006dashall automatically renew annually

4 If the PTAB rules in Ford’s favor onghPR Petitions, it will invalidate the some
or all of the Patents; if Ford prevait:n its affirmative defense of invalidity,
Versata will be collaterally éspped from re-litigating the Vidity of some or all of
the PatentsSee, e.g.Blonder-Tongue Labs., Inc. Wniv. of lll. Foundation 402
U.S. 313, 333 (1971) (holding that patteholder cannot re-litigate validity of
patent if “patentee has had a full and tdiance to litigate the validity of his patent
in an earlier case”Pana Corp. v. NOK, Inc882 F.2d 505, 508 (Fed. Cir. 1989)
(same).

° In support of its reading of the Protection Provision, Versata cites two district
court decisions from Florid@r the proposition that evemhere a party has agreed
not to challenge the validity of a patethe party may raise invalidity aslafense
(Versata Br. at 11, ECF #125 at 18, Pg. ID 5729.) But those decisions turned on
the particular wording of the no-challengeovisions at issue in those cases; the
decisions did not recognize a general rule allowing a partg no-challenge
provision to raise an invalidity defense. Sadus. Eng’'g & Dev.., Inc. v. Static
Control Components, Inc45 F.Supp.3d 1311, 131¥M.D. Fla. 2014) (holding
that party to no-challenge provision coalskert invalidity defense where provision
stated that it didhot “prevent either party from rarg issues that may reflect on
the validity of the other's patents ...defending their own patent positions in any
proceeding in the U.S. PateOffice or courts”):Mayo Clinic of Jacksonville v.
Alzheimer’s Inst. of Am683 F.Supp.2d 1292 (M.D. Fla. 2009) (holding that a
“clumsily and ineffectivelyconstructed” no-challenge grision did not prohibit a
defendant from raising an inkdity affirmative defense).
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thereafter unless terminated by either party in writing .SEeSSA at 8§ 4C, ECF
#126-2 at 4, Pg. ID 5770.) In 2004, tparties executed hMSSA, and that

agreement provides that itujgerseded” “all” previousgreements between Ford
and Versata “regarding the subject matiereof.” (ECF #32-3 at 113.10, ECF
#132-3 at 9, Pg. ID 5977.) Versata ackienges that the MSSA terminated at
least part of the SSA, but Versata cowke that the MSSA left the Protection
Provision intact. $eel10/14/16 Hearing Tr., ECF #173 85-16, Pg. ID 9061-62.)
The Court is not yet persuaded that B8SA terminated some provisions of the
SSA but not others as suggested by Varsstersata candidly acknowledged at the
hearing before the Court that its limitezlmination argument relies upon evidence
outside of the four corners of the SSA and MSSée(id.at 16, Pg. ID 9062), and
the Court cannot yet conclude that thatidence establishes that the parties

intended to leave the Protection Provisiorplace after terminating the remainder

of the SSA®

® The Court’s uncertainty concerningetlscope and vitality of the Protection
Provision is enhanced by Versata’s owonduct in this litigdon. Ford first
mentioned its plan to file thi’R Petitions in December 2018e€ECF #70 at 12,
Pg. ID 2282), and Versata did not thessext that the Protection Provision barred
Ford from doing so. InsteaWgersata first raised the provision some seven months
later when it filed the Motion.SeeECF #125). One could perhaps conclude that
if, as Versata now contends, it has alwdelieved that the Protection Provision
barred Ford from prosecuting the IPR PetitjomgVersata) would have at least
mentioned the provision much earlier.
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Given the uncertainty concerning thpplicability and enforceability of the
Protection Provision, Versata has failedesiablish a likelihood of success on the
merits of its claim that that the proioa bars Ford from proceeding with the IPR
Petitions.

C

The balance of the remaining preivary injunction factors also do not
weigh in favor of granting sata’s requested relief.

Most importantly, Versata has notrpeaded the Court that its proposed
injunction would serve the plib interest. As noted above, the Supreme Court in
Lear recognized the “important public terest in permitting full and free
competition in the use of idead,&ar, 395 U.S. at 670-71, and that interest would
be undermined if the Court barred Fédrdm proceeding with IPR Petitions under
these circumstances (i.e., based upon aactoial provision whose applicability is
not yet clear). There is no equallyesg countervailing public interest.

Moreover, Versata has not convincélde Court that it would suffer
irreparable harm in the absence of a prelary injunction. Versata insists that the
IPR Petitions require it totigate the validity of théatents “in an entirely new
forum and proceeding” and “expend resouraed [] incur substantial costs it may
not recover arising from a proceeding it diot agree to participate in.” (Versata

Br. at 12, 14, ECF #125 at 19, 21, Pg.9E80, 5732.) But Versata concedes that
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even if Ford never filed the IPR Petitigmswould still have to litigate the validity
of the Patents in this action (and would tlsti face the risk of having the Patents
invalidated). The fact that Versatmay incur some amount of additional
incremental expense by proceeding in frolthe PTAB — expenses it may be able
to recover from Ford in thevent the Court ultimatelyoncludes that the Protection
Provision prohibits Fordrom pursing the IPR Petithns — does not amount to
sufficient irreparable harm fjastify injunctive relief.

Finally, the Court does not believe thalance of the equities weigh in favor
of granting Versata a preliminary injunctiost most, the balance of equities is in
equipoise. Ford has an interest is punmguts statutory right to challenge the
Patents before the PTABn@ Versata has an interastnot defending the Patents
before the PTAB. The balance of @@s factor is, at best a “wash.”

IV

When the Court weighs all of relevdattors, it concludes that Versata has
failed to establish a clear right to itsquested preliminary jonctive relief.
Accordingly, for the reasons stated aboMe]S HEREBY ORDERED that the
Motion (ECF #125) iDENIED.

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: November 10, 2016
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| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record dlovember 10, 2016, by electronic means
and/or ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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