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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

A. NISAR AKBAR, etal.,

Raintiffs,
CaséNo. 15-cv-12688
V.
HON.MARK A. GOLDSMITH
SHAUKAT BANGASH, et al.,

Defendants.
/

OPINION AND ORDER
DENYING DEFENDANTS SHAUKAT BANG ASH AND GLOBAL HEALTH SERVICES
LIMITED’'S MOTION TO DISMISS (Dkt. 36)

This matter is before the Court on Defendants Shaukat Bangash and Global Health
Services Limited’s motion to simiss (Dkt. 36). The issudsve been fully briefed, and a
hearing was held on March 23, 2016. For theaesexplained belowthe Court denies the
motion.

|. BACKGROUND'?

Defendant Dr. Shaukat Bangash, a dual citiaethe United States and Pakistan, is the
Chief Executive Officer of Defendant Global Health Services Limited (“GHS”), as well as its
director of investments andhvestor relations. Am. Compfl{ 30, 37 (Dkt. 10). GHS is a
limited company headquartered in Pakistan. i@4. Bangash also resides in Pakistan. Id.

19 30, 38.

! The background facts are taken from the allegatin the amended complaint, which the Court
accepts as true for purposes of this motion to dismiss only. Pinker v. Roche Holdings Ltd., 292
F.3d 361, 368 (3d Cir. 2002); S. Mach. Co. v. Mohasco Indus., Inc., 401 F.2d 374, 384 n. 28, 386
(6th Cir. 1968). As the outcome of this nuotiprincipally turns on whether this action is
appropriately brought in Michigan, the backgrouadts concern the onlilichigan Plaintiff,

Amin Khan.

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2015cv12688/303321/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2015cv12688/303321/58/
https://dockets.justia.com/

According to Plaintiffs, Bangd, along with other Defendantn this case, “directed
numerous promotional communications, inchglitelephone calls, written correspondence and
others to Plaintiff [Amin] Khan,” id. § 83, theurpose of which was to solicit Khan’s investment
in the building of hospital facilities for DefendaQuaid-e-Azam International Hospital (“QIH")
in Islamabad, Pakistan, se# 11 40, 85-87. More spedélly, on June 14, 2007, Bangash
called Khan's home and left a message for Ktwaoall Bangash back. Id. 1 84. Three days
later, on June 17, 2007, Bangash visited Khdnome in Troy, Michigan, to solicit Khan's
investment. _Id. 1 85. After conducting meetingsTroy, Khan entered into an investment
agreement with Defendants and “sent a check sm@@sh] to invest in shares in GHS.” Id.
11 86, 89.

Khan now claims that he, along with otheaiRtiffs, received shares in GHS, but those
shares were “worthless.” 1d.90. This action followed. See ComfDkt. 1). After Plaintiffs
filed an amended complaint (Dkt. 10), Bangasid GHS (collectivelyfor purposes of this
opinion, “Defendants”) filed anotion to dismiss (Dkt. 36).

[I. ANALYSIS

Defendants raise three arguments in their motion: (i) the Court lacks personal jurisdiction
over them; (ii) the action should besdiissed on forum non conveniens grounds; and
(i) Plaintiff Shakeel Ahmed'’s claims should desmissed under the first-fde rule. The Court
considers each argument in turn.

A. Personal Jurisdiction

When presented with a motion to dismisslémk of personal jusdiction under Federal
Rule of Civil Procedure 12(b)(2p district court has three medural options: (i) decide the

motion on the basis of written subssions and affidavits alonej)(permit discovery in aid of



the motion; or (iii) conduct apvidentiary hearing on the meri$ the motion. _Serras v. First

Tenn. Bank Nat'l Ass’n, 875 F.2d 1212, 1214 (6tin. @B89); see also August v. Manley Toys,

Ltd., 68 F. Supp. 3d 722, 725 (E.D. Mich. 2014dirfg Theunissen v. Matthews, 935 F.2d 1454,

1458 (6th Cir. 1991)). The lack of statutoryedition on how to proceed leaves the option for
determining personal jurisdiction up to the didticourt’s discretion._Serras, 875 F.2d at 1214
(quoting Gibbs v. Buck, 307 U.S. 66, 71-72 (1939Regardless of which course of action is
chosen, “[tlhe party seeking to assert perspanadiction bears the burdeof demonstrating that

such jurisdiction exists.” Schneideriardesty, 669 F.3d 693, 697 (6th Cir. 2012).

When the district court chooses the first optand rules on the basis of affidavits alone,
the plaintiff's “relatively slight” burden comss of a prima facie showing that personal

jurisdiction exists. _Estate of Thomson eX. rféstate of Rakestraw v. Toyota Motor Corp.

Worldwide, 545 F.3d 357, 360 (6th Cir. 2008); Satag 669 F.3d at 697. Importantly, “the
plaintiff may not stand ohis pleadings, but must show theesiic facts demonstrating that the

court has jurisdiction.”_Miller v. AXA Wintehur Ins. Co., 694 F.3d 675, 678 (6th Cir. 2012).

The plaintiff may make a primtacie showing of jurisdictiofoy “establishing with reasonable
particularity sufficieh contacts between [the defendamind the forum state to support

jurisdiction.” Lexon Irs. Co. v. Devinshire Land Dev., LLG73 F. App’x 427, 429 (6th Cir.

2014). The district court views the pleadings afffidavits in the light most favorable to the
plaintiff, Miller, 694 F.3d at 678, and does “notigle the controverting assertions of the party

seeking dismissal,” Estate of Thomson, 545 FaB®B60;_Serras, 875.Fl at 1214 (“If [the

plaintiff] meets [the prima fael burden the motion to dismiskhould be denied, notwithstanding
any controverting presentation by the movingtyd. This prevents a defendant “from

regularly avoiding personal jadiction simply by filing an affiavit denying all jurisdictional



facts.” CompuServe, Inc. v. Patters@9 F.3d 1257, 1262 (6th Cir. 1996). Dismissal is only

appropriate “if all the specific facts which the pif [ ] alleges collectively fail to state a prima
facie case for jurisdiction.”_ld.

A defendant may seek to invoke the court'scdetion to hold an evidentiary hearing to
determine personal jurisdictiorAn evidentiary heanig may be conducted “if the district court
concludes that the written submisssdmave raised issues of crediilor disputed issues of fact

which require resolution.”_Am. Greetings Corp. v. Co8B89 F.2d 1164, 1169 (6th Cir. 1988);

Serras, 875 F.2d at 1214 (“If the written submissianse disputed issues of fact or seem to
require determinations of credibility, the court retains the power to order an evidentiary
hearing.”). If an evidentiary laging is held, the burden risesdathe plaintiff would be required

to establish personal jurisdiction by a prepondeeaof the evidence. Youn v. Track, Inc., 324

F.3d 409, 417 (6th Cir. 2003%chneider, 669 F.3d at 697 (expiag that “this rle prevents a
defendant from defeating personal jurisdictionrehe by filing a writtenaffidavit contracting
jurisdictional factsalleged by the plaintiff while simultanasly allowing a defendant to invoke
the court’s discretion to ordex pretrial evidentiary hearing and thereafter apply the more-
exacting standard when a plaifi jurisdictional allegationsare wholly unfounded”). A court
should be mindful that, “where é¢hdisputed jurisdictional factseintimately intertwined with
the parties’ dispute on the merits, . . . [jJudicdources may be mordiefently deployed if the
court holds but one hearing orethontested facts.'Serras, 875 F.2d at 1215. Thus, “a district
court may find sound reasons to rule, on the bafsigritten submissionghat the plaintiff has
made her prima facie showing that the cous parsonal jurisdiction over a defendant, and to

reserve all factual determinations on the issue for trial.” 1d.



A denial of a 12(b)(2) motion does not metre defendant proceeds to trial having
waived the defense. Stated differently, a édirold determination that personal jurisdiction
exists does not relieve the plafhat the trial of the case-inhief from proving the facts upon
which jurisdiction is based by a preponderancehef evidence.” _1d. at 1214; see id. at 1215
(“[T]he party asserting jurisdiction must carttyroughout the litigation the burden of showing
that he is properly in court.”).

Defendants’ motion does not attempt tovake the Court’s discretion in holding an
evidentiary hearing. And the disputed jurcdobnal facts — namelywhether Bangash visited
Khan in Michigan to solicit Khan’s investment in QIH — is intimately intertwined with the
parties’ dispute on the merits. Therefore, the €olooses the first course of action and decides
Defendants’ motion on the basis of weiitsubmissions araffidavits alone.

“When a federal court has federal questijorisdiction, personal jurisdiction over a
defendant exists if the defendant is amenable to service of process under the forum state’s long-
arm statute and if the exercise of persopaisdiction would notdeny the defendant due

process.” _Cmty. Trust Bancorp. v. Cmtyu$t Fin. Corp., 692 F.3d 469, 471 (6th Cir. 2071.2).

Plaintiffs contend that there is limited penal jurisdiction over Defedants under Michigan’s

2 |t has been noted that, “where the state long-arm stateads to the limitsf the due process
clause, the two inquiries are merged and ¢bart need only determine whether exercising
personal jurisdiction violates cditational due process.Children’s Legal Servs., PLLC v. Shor
Levin & Derita, PC, 850 F. Supp. 2d 673, 679 (ENoich. 2012) (quoting Bridgeport Music,
Inc. v. Still N The Water Publ'g, 327 F.3d 472, 4(Gth Cir. 2003));_see also Mich. Coal. of
Radioactive Material Users, Inc. v. Griepedg, 954 F.2d 1174, 1176 (6th Cir. 1992) (“Under
Michigan’s long-arm statute, ¢hstate’s jurisdiction extends tbe limits imposed by federal
constitutional due process requirements dnd,tthe two questionsebome one.”). Although
the Michigan’s long-arm statute may be cotermis with the Due Process Clause, “the language
of the long-arm statute enunages specific instances whereigdiction may be exercised,”
Beydoun v. Wataniya Restaurants HoldingS@., No. 12-cv-10461, 2013 WL 7965823, at *4
n.5 (E.D. Mich. Sept. 25, 2013), and the Court wdhduct the familiar two-part analysis to
ensure that personal jurisdiction in this cagestes both the Michigatong-arm statute and the
due process requirementseslheunissen, 935 F.2d at 1462-1463.
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long-arm statute, and that ethexercise of specific persdnaurisdiction would not deny
Defendants of due process. For the reasonsisiisd below, the Court agrees and finds that
Plaintiffs have established a prinacite showing of personal jurisdiction.
1. Michigan’s Long-Arm Statute
Michigan’s long-arm statute wwahe Michigan Legislaturs’attempt “to expand its full

potential_limited personal jurigttion of Michigan courts ovenon residents,” Sifers v. Horen,

188 N.W.2d 623 (Mich. 1971) (empdia in original), and the @ih Circuit “historically has
understood Michigan to intend its long-armatate to extend tahe boundaries of the
[Flourteenth [A]Jmendment,” Theunissen, 935 Fa2dl462. Put anothevay, Michigan’s long-
arm statute has been construed “to bestowbtbadest possible grant personal jurisdiction

consistent with due process.” Audi AG & Volkswagen of Am., Inc. v. D’Ama#d, F. Supp.

2d 734, 741 (E.D. Mich. 2004); see alSoeen v. Wilson, 565 N.W.2d 813, 816-817 (Mich.

1997) (Michigan’s “long-arm statute is coextemsiwith due process insofar as the statute is
limited by due process, and, therefore, thatuté and due process share the same outer
boundary”).

The long-arm statute extends both gehemad limited jurisdiction over nonresident
individuals and corporationSee Mich. Comp. Laws 8 600.701e(geral, individuals); Mich.
Comp. Laws §600.705 (limited, individuglsMich. Comp. Laws §600.711 (general,
corporations); Mich. Comp. Laws § 600.715 (limitedrporations). Whileggeneral juisdiction
enables a court in Michigan to exercise juriidit “regardless of whether the claim at issue is

related to [the defendant’s] activities in the stat has an in-statdfect,” Neogen Corp. v. Neo




Gen Screening, Inc., 282 F.3d 883, 888 (6th Cir. 28@@% long-arm statute extends limited

personal jurisdiction over a nonresident in claifagsing out of an act which creates . . . the
following relationship[ ]”: “[t]he transaction of any businesdthin the state,” Mich. Comp.
Laws 600.705(1); Mich. Comp. Lawg600.715(1). This part of th&atute is satisfied if the

“defendant conducted even the Bligst act of business in Miclaig.” Citizens Bank v. Parnes,

376 F. App’x 496, 501 (6th Cir. 2010).

Plaintiffs claim that Bangash called Khan June 2007” and “asked to visit [Khan's]
home in Michigan in order to discuss the inuestt project.” Pls. Rep. at 22 (Dkt. 41); Khan
Aff. 1 3 (Dkt. 41-1) (received a call from Bgash “[sJometime in June 2007,” during which
Bangash “requested to come to Michigan tecdss an investment project”). According to
Plaintiffs, “[o]n or around, June 23, 2007, [Bangashdlividually and through GHS, visited . . .
Khan’s home in Troy, Michigan to fther persuade . .. Khan tovest in GHS.” Pls. Resp. at
22; Khan Aff. 1 4 (Bangash visited Khan’s henm Troy, Michigan “[o]n June 23, 2007,” and
“presented the investment oppaniy in [GHS] for shares ah construction of [QIH]").
Plaintiffs contend that Bangash successfully aored “Khan to enter inta contract and issue a
check for the development of QIH in his meagtion June 23, 2007 in Michigan.” Pls. Resp. at
22; Khan Aff. 5 (claiming that, while Baagh was in Khan's home, Khan “signed the
investment contract and presented [Bangashinstallment payment of $15,833.00"); see also
Khan Aff. § 7 (contending that he “did not irsten [GHS/QIH] until [Bangash’s] visit to my
home in Michigan on June 17, 2007” (emphasis oniifte Therefore, Plaiiffs argue that there
is limited personal jurisdiction under the first part\ithigan’s long-arm statute. Pls. Resp. at

22-23.

3 Plaintiffs do not dispute that general jurisdintidoes not apply in this case. Pls. Resp. at 20
(Dkt. 41).



A review of the written submissions and Khaaffidavit establishes that Plaintiffs have
presented a prima facie case that Bangasthiyidually and on behalbf GHS, transacted
business in Michigan. Although Khan’s affidavitsh@ome inconsistencies when it comes to the
actual date that Bangash camevisit Khan’s home in Michign (e.g., June 17 or June 23), it
does state with reasonable particularity ttie purpose of the visit was to solicit Khan's
investment in QIH, which, inact, occurred during the visit. This transaction of business
satisfies Michigan’s long-arm statuteMich. Comp. Laws § 600.705)(; Mich. Comp. Laws
§ 600.715(1}.

2. Due Process

Defendants argue that exeraigipersonal jurisdiction wouldiolate their constitutional
rights to due process. Seagaally Defs. Mot. at 20-24.

The Due Process Clause requires that tliendent have sufficient “minimum contacts”
with the forum state, such that a finding peedquarisdiction does not “offend traditional notions

of fair play and substantigustice.” Conn v. Zakharow67 F.3d 705, 712 (6th Cir. 2012).

“There are two kinds of personal jurisdiction vifithhe Federal Due Press inquiry: (1) general
personal jurisdiction, where thauit does not arise from defemd’s contacts with the forum
state; and (2) specific jurisdiction, where thé sloes arise from the defendant’'s contacts with
the forum state.” Id. at 712-713. Plaintiffs dd dspute that general jurisdiction does not apply
in this case._See Pls. Resp2&t(applying only specific jurisdiction test). Therefore, the Court

will assess whether specific personal jurisdiction exists.

4 Plaintiffs also argue that m®nal jurisdiction exists over Bendants under Mich. Comp. Laws

8 600.705(2) and Mich. Comp. LaWws600.715(2), as well as under an “alter ego” theory. PlIs.
Resp. at 23-25. Because personal jurisdiction uiMiehigan’s long-arm statute is satisfied
under Mich. Comp. Laws § 600.705(1) and Mich. Comp. Laws 8 600.715(1), there is no need to
address these additional arguments.



Specific jurisdiction comprises the following three elements:

First, the defendant must pusgsdully avail himself of the
privilege of acting in the forurstate or causing a consequence in
the forum state. Second, the cause of action must arise from the
defendant's activities there. Finally, the acts of the defendant or
consequences caused by the deééat must have a substantial
enough connection with the forum state to make the exercise of
jurisdiction over the defendant reasonable.

Conn, 667 F.3d at 713 (quoting Bird v. Pars&@&9 F.3d 865, 874 (6th Cir. 2002) (quoting S.

Mach. Co.401 F.2d at 381)).
i. Purposeful Availment
Under this prong of the analysis, Plaintiffaist establish that Defendants purposefully
availed themselves of the privilege of actingMithigan or causing aonsequence in Michigan.
According to the Sixth Circuit,

[pJurposeful availment is something akin to a deliberate
undertaking to do or cause an acthing to be done in the forum
state or conduct which can kmoperly regarded as a prime
generating cause of the effectssulting in the forum state,
something more than a passive availment of the forum state’s
opportunities. The purposeful avaent requirement is satisfied
when the defendant’s contactstiwthe forum state proximately
result from actions by the fndant _himself that create a
substantial connection with the forum state, and when the
defendant’s conduct and connection with the forum are such that
he should reasonably anticipdteing haled int@ourt there.

Bridgeport Music, 327 F.3d at 478nfphasis in original)._Id.“The emphasis in the purposeful

availment inquiry is whether ¢hdefendant has engaged in soovert actions connecting the
defendant with the forum state.” Id.

As alleged and supported by Khan's affidlaBangash, individuallyand on behalf of
GHS, called Khan, a Michigan resident, to solait investment in QIH.Bangash then visited

Khan in Troy, Michigan, where Bangash agaaiicited an investment from Khan. Khan and



Bangash then entered into an investment agreement, which also took place in Michigan. Based
on the preceding overt actions, Plaintiffs haastablished a substal connection between
Defendants’ conduct and Michigasuch that Defendants shouldasonably anticipate being
haled into court there.
ii. Arising From

For specific personal jurisdiction to lie,h& cause of action must arise from the
defendant’s activities there.Conn, 667 F.3d at 713. To satisfy the “arising from” prong, “the
plaintiff must demonstrate a calsiexus between the defendaritacts with the forum state

and the plaintiff's alleged cae of action.” _Beydoun v. Watami Rests. Holding, Q.S.C., 768

F.3d 499, 506-507 (6th Cir. 2014). “Put anothewywthe ‘arising from’ requirement. .. is
satisfied when the operative facts of the contreyarise from the defendant’s contacts with the
state. Only when the operative facts of the imwarsy are not related tbhe defendant’s contact
with the state can it be saidaththe cause of action does not arisom that [contact].” _Id. at
507.

Again, as alleged and supported by Kharmffidavit, Bangash solicited Khan's
investment in QIH in Michigan and entered it investment agreement with Khan during that
visit. Had Bangash and Kharot entered into the investment agreement in Michigan, Khan
would have no cause of action against Defendargsdoan the fraudulent sale of securities that
occurred during the visit.

lii. Reasonableness

When the first two criteria are met, therears inference of reasonableness, and only the

“unusual case” will not meet the last critericdBchneider, 669 F.3d at 703. The defendant “must

present a compelling case that the presesicesome other consilations would render

10



jurisdiction unreasonable.” Air Bds. & Controls, Inc. v. Safetech Int’l, Inc., 503 F.3d 544, 554

(6th Cir. 2007). “In determining whether theeesise of jurisdiction is reasonable, the court
should consider, among others, the following fatét) the burden othe defendant; (2) the
interest of the forum state; [and] (3) the plaintiff's interest in obtgimelief[.]” Schneider, 669

F.3d at 703-704; see also City of Monroe Enipst. Sys. v. Bridgestone Cor899 F.3d 651,

666 (6th Cir. 2005) (“Whether the exercise aigdiction over a foreigulefendant is reasonable
is a function of balancing three factors: ‘therden on the defendant, the interests of the forum

State, and the plaintiff's interest in obtaigi relief.” (quoting Ashi Metal Indus. Co. v.

Superior Court of Cal480 U.S. 102, 113 (1987))).

In their motion, Defendants argue that &x&ng jurisdiction woud be unreasonable for
the following reasons: (i) the burden on Defemdais large because both are located in
Islamabad, Pakistan; (ii) Michigan has no ins¢éna pursuing Defendants for fraud because of
their limited contacts in Michigargnd (iii) Plaintiffs’ interest in obtaining relief is “very low”
because they could file suit in Pakistan. Defs. MbR23-24. In response, Plaintiffs argue that it
is reasonable to exercise jurisdiction becauyeBéingash traveled to Michigan to solicit an
investment from a Michigan residke and (ii) Michigan has anterest in preventing fraud within
its borders. Pls. Resp. at 28.

The Court finds that this is not a compelling case such that the exercise of jurisdiction
would be unreasonable. The fifactor does weigh in favor dbefendants, as they arguably
bear a greater burden litigating tltigse in Michigan due to theirdation in Pakistan. See, e.g.,

Int’l Techs. Consultantdnc. v. Euroglas S.A., 107 F.3d 3&®3 (6th Cir. 1997) (asserting that

there is “no reason to doubt that Michigan wbble ‘a distant or inconvenient forum™ for a

Switzerland-based defendant for due progesposes); Gates Learjet Corp. v. Jen3dR, F.2d

11



1325, 1333 (9th Cir. 1984) (“Litigating abroachposes significant inconveniences upon the

party appearing in a forgm country.”); Faurecia Exlgt Sys., Inc. v. WalkeAd64 F. Supp. 2d

700, 707-708 (N.D. Ohio 2006) (noting that the burda a Switerland residelitigating claims

in the United States “is obvious and substantialHowever, Michiganhas an interest in
ensuring that its residents haadequate recourse for harnmflicted by nonresidents._ See
Schneider, 669 F.3d at 704; Bi2B9 F.3d at 875 (state has a legdte interest in protecting the

business interests of its citizens, even thoughpthintiff’'s claim involes federal law); Rohn v.

Commercial Recovery Sys., Inc., No. #3-10780, 2013 WL 6195578, at *5 (E.D. Mich. Nov.

26, 2013). And Khan has an obvioutenmest in obtaining relief iMichigan, where he is located
and where both the alleged fraud and harm took place.

For these reasons, th@@t concludes that Plaintiffs & established a prima facie case
that Defendants are subject tagmnal jurisdiction in Michigan.

B. Forum Non Conveniens

Defendants also argue that this cakeusd be dismissed on dhbasis of forum non
conveniens. “Under the common law doctrinefa@ium non conveniens, a district court may
decline to exercise its jurisdion, even though the court hasiggiction and venue.”_Hefferan

v. Ethicon Endo-Surgery Inc., F.3d , 2016 WL 3648368, at *1 (6th Cir. July 8,52016).

Under the tripartite framework fdorum non conveniens analysiBe Court must first determine
what degree of deference is owed to Plaintiftsdice of forum._Id.. Defendants then bear the
burden of establishing an adequatternative forum._Id. Firlg, Defendants must show that

Plaintiffs’ “chosen forum is unnecessarily burdeme based on public andyate factors.”_Id.

5> This doctrine only applies if the alternate foris another country, Zions First Nat'l Bank v.
Moto Diesel Mexicana, S.A. de C.V., 629 F220, 523 n.1 (6th Cir. 2010) (“If another federal
district is an alternative forum, dismissah grounds of forum non conveniens is inapplicable
and [28 U.S.C.] § 1404(a) applies.”).

12



1. Degree of Deference

As a matter of convenience, a destic plaintiff will typically intiate a suit in his or her
home forum. _Id. at *2. Thelegree of deference accorded a plaintiff's choice of forum
corresponds to the level of convenience for tlaéngff. Id. Although it will inevitably turn on
the circumstances of the case, the greater theetwence to a domestic plaintiff, the greater the
deference to the home-forum choice, as wellthes greater the difficulty facing a defendant
seeking dismissal for forum non conveniens. SeéT]he greater the gintiff's connection to
the United States ‘and the more it appears ¢basiderations of conmeence favor the conduct

of the lawsuit in the United States, the more diffi it will be for the defendant to gain dismissal

for forum non conveniens.” (quoting Iragorri v. United Techs. Corp., 274 F.3d 65, 72 (2d Cir.

2001) (en banc))). Dismissal in these cirstemces will be appropriate “only when the
defendant establishes such oppresness and vexation to a dedent as to be out of all
proportion to plaintiff's onvenience, which may be shown todbight or nonexistent.”_Id.; see

also Piper Aircraft Co. v. Reyno, 454 U.S. 235, 2498(1) (stating that the “plaintiff's choice of

forum should rarely be disturbed”).

Neither party expressly addresses the degregefafrence that should be owed to these
particular Plaintiffs’ choice of fmm. Nevertheless, the Courndis that Plaintiffs’ choice of
forum — the United States — is entitled to greateference, as Plaintiffs are all American
citizens and/or residents, sAen. Compl. 11 19-29; Pls. Resat 28-29, 37, and no facts have
been presented to account for a lesserupnesion of convenience, see Hefferan, 2016 WL
3648368, at *3 (American plaintiffsyho were domiciled in Germg for twelve years at the
time they brought their action in the United States, were entitled to a lesser presumption of

convenience).
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2. Adequate Alternative Forum
“An alternative forum is adequate when thdéedelant is amenable to process in another
jurisdiction that may remedy thdleged harm.” _Id. (citing PipeAircraft, 454 U.S. at 254-255).
An alternative forum is not rendered inadequateetgebecause the law is “less favorable to the
plaintiff.” 1d. However, if the alternative fam’s available remedy is “clearly inadequate or
unsatisfactory . . . dismissal would thwart the irgend justice.” _1d. Anexample of this would
be a jurisdiction that “does not permit litigation of the subject matter of the dispute.” Id.; see

also Bank of Credit & Commercetlh(Overseas) Ltd. v. StatBank of Pakistan, 273 F.3d 241,

246 (2d Cir. 2001) (“It follows that an adequ&beum does not exist if a statute of limitations
bars the bringing of the case in that forum.”).

Defendants contend that Pakistan is anqadte alternative forum and “the laws of
Pakistan provide an adequate remedy for RBffshdispute.” Defs. Mot. at 26. Although
Defendants do not affirmatively state that theguld submit to Pakistani jurisdiction for the
claims asserted in the amendmamplaint, Plaintiffs have proged no argument to suggest that
Defendants would not be amenable to proce8daintiffs have also failed to provide any
argument that a remedy available in Pakistauldl be clearly inadeqte or unsatisfactory.
Therefore, the Court assumes for the sakarghiment that Defendants have established that
Pakistan is an adequate alternative forum.

3. The Public and Private Interests

The last step of the analysexquires Defendants to show that Plaintiffs’ “choice of forum
is unnecessarily burdensome[.]”_Heffer@916 WL 3648368, at *6. Thimquiry requires a
careful balancing of all the famis that touch upon the public apdvate interests set forth in

Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947), apked to “each analytally distinct set of

14



claims.” Hefferan, 2016 WL 3648368, at *6u(ding Duha v. Agrium, Inc., 448 F.3d 867, 879

(6th Cir. 2006)).
i. Private-Interest Factors

The private-interest factors include “thelative ease of acceds sources of proof;
availability of compulsory process for atttance of unwilling, and the cost of obtaining
attendance of willing, witnesses; possibility of vieflwyoremises, if viewvould be appropriate to
the action; and all other pradicproblems that make trial of a case easy, expeditious and
inexpensive. There may also be questions akdaenforcibility [sic] of a judgment if one is
obtained.” _Gulf Oil,330 U.S. at 508. The Court consideesh of these factors in turn.

a. Ease of Access to Sources of Proof

“The charge to examine theladve ease of access sources of proof requires courts to
dig into the substance of the dispute to ssshie relevant evidence.” Hefferan, 2016 WL
3648368, at *6. “Access to non-witness sources obfprincluding documents in particular, is
properly considered as part of the eabeccess factor.” Duha, 448 F.3d at 876.

Defendants argue that most of the “relevamti@vce” is located in Pakistan. Defs. Mot.
at 28. In particular, Defendantstate that the hospital, tlsecurities filings, many of the
solicitations for investments, and Bangash himaedf all located in Pakistan. Id. However,
Defendants do not explain how any of these piefesvidence are relevant to any particular
claim.

In response, Plaintiffs claimdhthe vast majority of the “sources of proof and evidence
pertaining to the sale of fake securities are currently in the hands of Plaintiffs in the United
States,” including all email correspondence. PlspRat 31. Plaintiffs also appear to argue that

sources of proof outside the United States maghtained with relative ease because this Court
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is authorized “to issue a subpoena requiring thigearance as a witness before it, a national of
the United States who is in a foreign coynbtr requiring the production of a specified
document.” _1d. (citing 28 U.S.C. § 1783). Likefendants, Plaintiffslo not state which piece
of evidence is relevant to any particutéaim asserted in the amended complaint.

Based on the parties’ briefing, this Cowrbuld be merely postulating as to what
evidence could potentially be introduced to prove é¢lements of all of Plaintiffs’ claims. This
places an inappropriate burden the Court beyond merely digging “into the substance of the
dispute.” As such, the Court is unable to diseenether this factor weighs in favor of dismissal
or not. Because of their failute properly address this factoDefendants have failed to meet
their burden of showing that lisgion in the United States would be unnecessarily burdensome.

b. Availability of Compulsory Process

The availability-of-compulsory-process facta properly considered when witnesses are
unwilling to appear,” but it “receives less weightemhit has not been alleged or shown that any
witness would be unwilling to tesyif’ Hefferan, 2016 WL 3648368, at *7.

Defendants argue that “[tlhe limited availi#igi of withesses favors dismissal of the
action.” Defs. Mot. at 28. According to Defemds, Bangash is “the most important witness”
and is located in Pakistan. Id. at 29. Defendants further claim, in a cursory and unsubstantiated
manner, that “[a]ll withesses to any allegedly fraudulent conduct would necessarily be in
Pakistan.” _Id. However, Defendants do notrolghat Bangash, or any other Pakistani witness,
would not subject to compulsoryquess in United States courbs,that any witness is unwilling
to testify. And the amended complaint clearly states that Plaintiffs are all residents of the United

States, Am. Compl. {1 19-29, which undermines badiats’ contention thafa]ll witnesses . . .
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would necessarily be in Pakistan,” Defs. Mot.28t Therefore, this factor does not weigh in
favor of dismissal.
c. Cost of Obtaining Attendance of Witnesses

“The cost of travel andof obtaining testimony of wigsses is an appropriate
consideration in initily determining whether the forum Iseted by the plaintiff oppresses the
defendant.” _Zions, 629 F.3d at 52&efendants do not address thastor, but Plaintiffs state
that the cost of obtaining ttetendance of witnesses will begh regardless of whether the case
proceeds in Michigan or Pakistan. Pls. Res@2at Either all of théAmerican witnesses would
either have to travel to Pakistan to testify athrof the Pakistani withegs would have to travel
to Michigan to testify. _ld. Plaintiffs further note that Dendants Shaukat Bangash, Shahid
Bangash, and Shafgat Bangash are all U.S. citiamasShafgat currently lives in Michigan. _ 1d.
The Court agrees with Plaintiffs’ assessmentthef relative costs associated with obtaining
witnesses and finds that tHactor does not necessarily iyl in favor of dismissal.

d. View of the Premises, If Appropriate

Defendants argue that phydigaviewing the premises of QIH “is an important issue”
because “[sJuch inspection may prove crucialwbether there is any merit to Plaintiffs’
allegations that investment funds were misappated and not properly spent on the operation,
maintenance, and improvement of the Hospital.” Defs. Mot. at 29.

In response, Plaintiffs contetioat viewing QIH is “immaterié because it wi not assist
the factfinder in determining the truth of the allegations in the amended complaint. Pls. Resp. at
33. Rather, Plaintiffs argue that the “issue is ttase is whether Defendants solicited American
citizens . . . into investing millions of dollars fake securities in GHS to build QIH.” _Id. The

Court agrees with Plaintiffs.

17



Physical inspection of QIH is not appr@ie in this case because the premises
themselves will not aid the factfinder in determgqmwhether the funds from the investments can
be traced to the building, operation, maintenancemprovement of 4. Rather, Defendants
would still be required to provide proof that the funds can be traced from Plaintiffs’ investments
and to QIH. Moreover, the allegations in tt@mplaint turn on the validity of the securities
themselves, which Plaintiffs contend were “fakéien Defendants issued them. Proof of their
validity does not, in any way, turn on viewing Q#Hremises. Therefore, this factor does not
weigh in favor of dismissal.

e. Other Practical Problems

“The list of private-interest factors includes a catch-all for ‘practical problems that make
trial of a case easy, expeditious and inexpen$ Hefferan, 2016 WL 3648368, at *8 (quoting
Gulf Qil, 330 U.S. at 508). A difference in langgabetween the factfinders and the parties is a
“recognized factor supporting sinissal on the basis of forunon conveniens.”_Barak v. Zeff,
289 F. Appx 907, 913 (6th Cir. 2008). Furthermore, “[clases involving
foreign language documents normally consider tingbact and perhaps tleest of translation in
the balance of convenience.” Duha, 448 F.3d at 876.

Defendants state that “[e]Jach individual Rtdf and Defendant is from Pakistan and
speaks Urdu.” Defs. Mot. at 29. According to Defendants, “[a]lmost every relevant
conversation among Shaukat and stees was in Urdu.”ld. at 30. Defendants then argue that
trying this case in Michigan would be impraetite because it would gaire an interpreter to
translate “each piece of evidenawlaevery word of testimony.” Id.

Plaintiffs, on the other hand, claim that theg, well as all Defendants, “speak fluent

English.” Pls. Resp. at 32. Regarding Bangasbparticular, Plaintiffs note that he “was a
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practicing doctor in Michigan for five years” andn speak English. |dPlaintiffs further state
that “Urdu translators are very ga® obtain in Michigan.”_ld.Defendants do not refute any of
these postulations in their reply brief.

Defendants claim that they speak Urdu. At first blush, this may present a practical
problem in trying this case in front of amddish-speaking jury. However, Defendants do not
state that they cannot speak English. Nor dizBgants claim that tastony during trial would
necessarily take place in Urdérurthermore, the Court has nadm presented with anything to
substantiate the contention that documentaryeemd in this case is not in English. Neither
party has discussed the conceieabbst of translating documeritem Urdu to English, nor has
either party alluded to the volume of documents that would requirsldtem. Therefore,
Defendants have failed to carhyeir burden of showing that treesonsiderations weigh in favor
of dismissal.

f. Enforceability of Judgment

Defendants argue dismissamsrranted because a judgmebtained in Pakistan would
be enforceable in Michigan. Defs. Mot. at(@@ing Mich. Comp. Laws 691.1131). Plaintiffs
contend that “whether a judgment can be enfoinddakistan is not aattor,” because federal
courts can enforce judgments between U.S. citizens “regardless of whether they are currently
outside the country.” Pls. Bp. at 33. Defendants do noffute this assertion. Nor do
Defendants address whether a Nigeim judgment would be enforcdalin Pakistan. Therefore,
Defendants have failed to establibat this factor counsels favor of dismissing this action.

ii. Public-Interest Factors
The public-interest factors include “adnstrative difficulties flowing from court

congestion; the ‘local terest in having localized controversidecided at home’; the interest in
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having the trial of a diversity case in a forum tlsadt home with the V& that must govern the
action; the avoidance ohnecessary problems in conflict of Igws in the appliation of foreign

law; and the unfairness of burdening citizens in an unrelated forum with jury duty.” Piper
Aircraft, 454 U.S. at 241 n.6 (quoting GulfilO330 U.S. at 509). Evaluating these factors
requires a district court to “comter the locus of thalleged culpable condyoften a disputed

issue, and the connection of that conduct e ghaintiff's chosen fmm.” Hefferan, 2016 WL

3648368, at *8 (quoting Van Cauwenberghe, 486 U.S. at 528). The Court considers each of

these factors in turn.
a. Administrative Difficulties

Plaintiffs contend that reqgumng all fraudulent investmentases involving American-
Pakistani businessmen to be heard in Pakistanld increase the “congestion in an already
congested court system in Pakistan.” PlspRats34. Defendants do rexddress this factor.

Although the potential for congestion and deilayPakistani courts would bear on this
Court’s analysis for forum non conveniens, absemntthing to substantiatelaintiffs’ assertion
concerning the perceived congestion of Pakistanirts, this Court cannatetermine what, if
any, administrative difficulties would flow frorthis litigation proceeding in Pakistan. See

Ramakrishna v. Besser Co., 172 F. Supp. 2d 926, 931 (E.D. Mich. 2001) (“The plaintiffs’

argument regarding delays in the Indian caystem, however, is not without merit. The
defendant’s own expert admits tleatase in the Madras High Cownbuld last four to ten years,
although he emphasizes that parties fianpetitions to &pedite the process.”)Therefore, this
factor does not necessarily \ghiin favor of either party.

b. Local Interest in Local Controversy
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“The primary local-interest consideration® dhe parties’ connections to the local forum
and the location of the injur’ Hefferan, 2016 WL 3648368, at *8.

Defendants do not squarely address whether Machiwas in interest in this case. Rather,
they argue that Pakistan has a “significant reg€ in the litigation tht outweighs that of
Michigan’s interest because “QIH and GHare both owned and operated in Islamabad,
Pakistan.” Defs. Mot. at 31. Defendants further contend that, because much of the money
transferred to build QIH was in Pakistani cmeg, the case should be heard in Pakistan. Id.

Plaintiffs, on the other hand, argtieat Michigan has an imest in this matter because
Defendants allegedly “defrauded millions of dddldrom ... United States citizens,” which
includes Khan, a resident of Michigan. PlssReat 35. The Court eges with Plaintiffs.

Although Pakistan may have an interestlifigation that involves a business located
within its borders, that interesloes not outweigh the interest Blaintiffs’ connections to the
local forum or the location of their injuries — badf which are in the United States. This case
involves a group of mostly American citizens wakkegedly sold fake securities to American
citizens and/or residents. The United States,Mictiigan in particularwould have an interest
in ensuring and protecting against such allegethhaTherefore, this factor does not weigh in
favor of dismissal.

c. Conflict of Laws or Application of Foreign Law

Defendants contend that Pakistani law appliesalt claims in the lawsuit.” Defs. Mot.

at 32 (emphasis addetl)Defendants first argue that Pakisitlaw applies to Plaintiffs’ breach-

of-contract claim. Michigan’schoice-of-law rules govern whdaw applies to this claim,

¢ Defendants’ assertion that Pakistani law appliealltof Plaintiffs’ claims is clearly incorrect,
as Plaintiffs’ claims undeboth the Securities Act of 19335 U.S.C. § 77, et seq., and the
Securities Exchange Act of 1934, 15 U.S.C. § #83geq., would requir@pplying federal law.
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Ramakrishna, 172 F. Supp. 2d at 932 (“Federal caymdy the choice-of-law rules of the state
in which they sit.”), and the Restatement (Secasfdonflict of Laws seves as the guidepost

for Michigan choice-of-law decision makingSee_Uhl v. Komatsu Forklift Co, Ltd., 512 F.3d

294, 302 (6th Cir. 2008). The Restatement’s faatwlysis takes intocaount (i) the place of
contracting; (ii) the place of getiation; (iii) the place of performance; (iv) the location of the
subject matter of the contractida(v) the domicile, residence,timmality, place of incorporation,
and place of business of the parties. Id.ingitRestatement (Second) of Conflict of Laws
8 188(2) (1971)). The Court must “balance theeexgtions of the partigs a contract with the
interests of the states involved to detme which state’s law to apply.” Id.

According to Defendants, the contracts were@enen Pakistan and the contracts were to
be performed in Pakistan, where QIH was buidefs. Mot. at 32. In response, Plaintiffs claim
that Michigan law applies, at least to Khaagreement, because it was made in Michigan and
“the last act necessary to create a binding agreement occurred in Michigan when [Khan] gave
[Bangash] money in exchange fmwnership in GHS stock.” PIResp. at 36. Plaiiffs further
argue that the place of penfoance of the contract was Michigan because Khan was to pay
money in exchange for owning stock certificate<GHS, while Defendants’ performance was
the transfer of those certificates to Khan. Id.

Although neither party addressed the specifistRement factors, a careful balancing of
those factors weighs in favor of applying Migan law for the breach-of-contract claim.
Bangash and Khan negotiated and contractedtHersale of securitiegn Troy, Michigan.
Khan’s performance occurred in Michigan when he gave Bangash his money, while Bangash’s
performance involved the transfef stock certificates to Khamyhich presumably originated in

Pakistan and were mailed to Khan. The sobmatter of Khan anBangash’s agreement was
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the transfer of ownership shareQiH, which itself is located in Réstan. Khan is a resident of
Troy, Michigan, and a United States citizen, Amn@d I 19; Pls. Resp. at 31, while Bangash is
a resident of Islamabad, Pakistan, and a duakatof both the United States and Pakistan, Am.
Compl. T 30. GHS'’s place of bussseis Pakistan. See id. | 30lthdugh it is a ase call, this
Court concludes that more factors have a Sgant Michigan dimensin — including the place
of contracting, the place of performance, and Khagsidence — such that Michigan law would
apply to Khan’s breach-of-contract claim.

Defendants also argue that Pakistlaw would also apply to &htiffs’ tort claims. Defs.
Mot. at 32. Michigan’s choicefdaw rules governing tort claimgresume “that the law of the
forum applies unless there is dioaal reason to displace it witihhe law of another location.”
Ramakrishna, 172 F. Supp. 2d at 932. Thus, tBsupnption is that Michigan law would apply
to Plaintiffs’ tort claims. However, Michigacourts often considehe following factors found
in the Restatement to determine if the law adther forum should apply: (i) the place where the
injury occurred; (ii) the place where the condoatising the injury occurred; (iii) the domicile,
residence, nationality, place of incorporation, @hate of business of the parties; and (iv) the
place where the relationship, if any, between fiheties is centered. dl (citing Restatement

(Second) of Conflict of Laws § 145); Duhla Agrium, Inc., 340 F. Supp. 2d 787, 800 (E.D.

Mich. 2004), vacated, 448 F.3d 867 (6th Cir. 2006).

According to Defendants, the injuriesafitiffs sustained “occurred overseas,” the
conduct at issue occurred in Pakistan becauseishwhere Bangash “met in person with most
Plaintiffs and built QIH,” Plaintiffs are domi&t and reside in both Pakistan and the United

States, almost all of the partiase Pakistani nationals, and th&atenship between the parties is
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centered in Pakistan because ldngsuit involves “money investad Rupees to build a hospital
in Islamabad, Pakistan.” Defs. Mot. at 33.

Plaintiffs counter in their response, clamgithat Khan's investment took place in his
home in Michigan, the conductahcaused Khan's injury alsgook place in the home when
Bangash allegedly committed fraud in the sale of fake securities, Plaintiffs “are domiciled and
reside only in the United States,” almost all parties maintain United States citizenship, and the
relationship between the parties centered in theedrStates where they met each other. Pls.
Resp. at 37-38. As such, Plaffgiargue that the interests favapplying Michigan law to the
tort claims. The Court agrees.

Khan'’s injury — the loss of his investmanbney — occurred in Michigan, regardless of
how that money was ultimately used by DefendamtBakistan. The conduct that caused the
injury was Bangash’s alleged misrepresentations, which were made during his meetings with
Khan in Michigan. Given the varied domicilessidences, and citizenships of the parties, this
factor is not dispositive. And although Khan’s investment was to be used to build QIH in
Pakistan, the relationship between Khan and Bangash centered on their meetings and discussions
of the investment agreement, all of which tgaéce in Michigan. Therefore, Defendants have
failed to overcome the presumption that Michigan law applies to Plaintiffs’ tort claims.

d. Burden of Jury Duty

Plaintiffs state that they are all Americatize#ns or residents arifa]ny potential juror
could be subject to the samauddulent Ponzi scheme conductgdthe Defendants.” Pls. Resp.
at 34. Because a U.S. citizen should not beestdq to the laws of another country for doing
business with other U.S. citizens in the Unitedt&, Plaintiffs argue that “a Michigan juror

would in fact have a close connection with thecome of the case.” |d. at 34-35. Defendants
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do not address this factor. The Court agrees Rifiintiffs and finds that this factor does not
weigh in favor of dismissal.

In light of the great deference afforded Pldistchoice of forum, as well as a reasonable
balance of the public and private interests, tbharCconcludes that allowg this suit to proceed
in the United States would not be oppressiveexatious to Defendants, such that litigation here
is out of all proportion té°laintiffs’ convenience.

C. The First-to-File Rule

To manage overlapping litigation and encouregeity among federal district courts, the
discretionary first-to-file rulgrovides that, “when actions inwahg nearly identtal parties and
issues have been filed in two different distaourts, the court in which the first suit was filed

should generally proceed to judgment.” aBav. Columbia Transmission, LLC, 814 F.3d 785,

789 (6th Cir. 2016); see id. (thisudential doctrine “conserves jedil resources by minimizing
duplicative or piecemeal litigatioand protects the parties and tloeids from the possibility of
conflicting results”). There iso dispute that Plaintiff Stkeel Ahmed filed suit against
Defendants first in the U.S. Digtt Court for the Eastern Distti of Missouri on February 12,

2013, see Ahmed v. Bangash, et al., 13-cv-269, DkEomplaint), and the Michigan complaint

was filed over two years later @guly 31, 2015 (Dkt. 1). Defendanargue that the first-to-file
rule prevents Ahmed from pursuing thedWligan action._See Defs. Mot. at 33-34.

At first blush, it would apear as though there is soraeerlap among these two cases
that could result in the possilhyliof conflicting decisions between the two federal courts, were
both cases to proceed simultansly. However, the conceraf piecemeal or duplicative
litigation is absent in this particular case. isTis because the district court for the Eastern

District of Missouri has already dismissed alltbé defendants in that action without reaching
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the merits of Ahmed’s claims. See Ahmedangash, et al., 13-c269, 5/31/2013 Docket Text

Order, Dkt. 37 (granting plaintiff's motion to disss defendant Bangash Investments, Inc.); id.,
2/28/2014 Op. & Order, Dkt. 63 (dismissing ShaBahgash for lack of psonal jurisdiction);
id., 4/7/2014 Order, Dkt. 71 (argssing GHS and QIH foplaintiff's failure to serve process);
id., 2/9/2016 Op. & Order, Dkt. 91 (dismisgi Shaukat Bangash for lack of personal
jurisdiction). As the Missouri case is currentjosed, and with nondication of an appeal
appearing on that docket thabutd breathe life back intohtse claims, the possibility of
conflicting results arising from the bacases is seemingly nonexistent.

Because the first-filed action has been terminated, the first-to-file rule does not bar the
present action.

[ll. CONCLUSION

For the reasons discussed above, the Coemies Defendants Shaukat Bangash and

Global Health Services Limited’s motion to diss)(Dkt. 36). These Dendants shall answer

the amended complaint on or before August 12, 2016.

SO ORDERED.
Dated: July 29,2016 s/MarkA. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domtmeas served upon counsel of record and
any unrepresented parties via the Court's ECFeBy$b their respective email or First Class
U.S. mail addresses disclosed on the¢idéoof Electronic Filing on July 29, 2016.

gKarri Sandusky
Gase Manager
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