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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JONATHAN GAFFERS,

Plaintiff, Case Number 16-10128
V. Honorable David M. Lawson

KELLY SERVICES, INC.,

Defendant.
/

OPINION AND ORDER GRANTING PLAINTIFF’'S MOTION FOR
CONDITIONAL CERTIFICATION OF COLLECTIVE ACTION AND DENYING
DEFENDANTS’ RENEWED MOTION TO STAY AND COMPEL ARBITRATION

Plaintiff Jonathan Gaffers is employed by defendant Kelly Services, Inc. as a home-based
call center agent. He filed this action under the Fair Labor Standards Act (FLSA) alleging that Kelly
is not paying him for the time it takes for him tdglon to Kelly’'s computer applications so he can
perform his job, and for certain other time spehtiag technical connection problems, all of which
extends his total work time beyond 40 hours duringtmeeks. He, along with 20 other potential
opt-in plaintiffs, seeks to conditionally certifyetlcase as a collective action and notify hundreds of
other similarly situated employees of their righofu in to the lawsuit. Kelly has offered several
reasons why the collective action should not béfest, and it also moves to stay the case because
all of its employees since November 2014 hagaes an agreement to give up their rights under
the FLSA to prosecute or participate in a edlive action; instead, Kelly contends, they must
arbitrate any employment disputes on an individaasis. The parties have briefed both motions
thoroughly, and the Court finds that the motion papeequately set forth the relevant facts and
law, so oral argument will not aid in thesdosition of the motions. Therefore, IORDERED that

the motions be decided on the papers submitssE.D. Mich. LR 7.1(f)(2).
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Over 70 years ago, the Supreme Court held that an employer cannot force an employee to
give up the rights that Congress granted under tis&\FIAnd much more recently, the Sixth Circuit
has held that those non-waivable rights include the right to participate in a collective action.
Because the pertinent sections of Kelly’'s emplegiticontract, phrased as an arbitration provision,
force employees to waive their non-waivable FLi&ht to a collective action, those sections are
illegal and unenforceable. Therefore, Kelly’s motion to stay the case and compel arbitration will
be denied. And because the plaintiff easilg satisfied the minimal showing necessary for
conditional certification, the Court will granteéhmotion to conditionally certify the case as a
collective action.

l. Facts

According to its website, Kelly and its subsidiaries “offer a comprehensive array of
outsourcing and consulting services as well as world-class staffing on a temporary,
temporary-to-hire, and direct-hire basis.” Kellys#hat it furnishes more than one million contract
workers worldwide, employing about half that rhen, with the remaining workers engaged by its
“supplier partners.” As it relates to this case, Kelly “offers call center services through a program
called KellyConnect, which is a comprehensive call center solution for its customers.” Kelly
employs workers as call center agents for thiyKennect program in different settings, but most
of its call center agents are employed via a “airtiall center” arrangement, where they work from
their homes.

Plaintiff Jonathan Gaffers has worked folllf@s a home-based call center agent since June
2014 at an hourly wage ranging fr&hO to $11 per hour. At the staf each work shift, Gaffers

says he must activate his computer and log in to various secure servers and applications, which takes



him from 10 to 15 minutes per dat the end of his shift, Gaffers must spend three to five minutes
shutting down and logging out of those same coemmytstems and applications. However, Kelly
has a policy by which it pays its home-based caliter agents for no more than a total of 10
minutes per day for time spent on the startup and shutdown activities. Gaffers contends, therefore,
that he is required to work tveeen 3 and 10 minutes each dayvidrich he is not paid. He also
alleges that during the workddne will sometimes be disconnectigdm the virtual call center
systems, and he then is required to place a telephone call to Kelly’s technical support department
to restore his access to the services. He soregimrequired to wait on hold for 10 to 15 minutes
to speak to technical support staff, or to waptto three or four hours for a return phone call.
However, Kelly has a policy by which it pays dall center agents only for time spent actually
speaking to technical support staff, and it Isnayment for time spent dealing with technical
problems to no more than one hour per day.

Gaffers attached to his complaint two payestants showing that he was paid for 40 hours
at his regular wage and 0.46 hours of overtimeariitbt week, and for 40 hours at his regular wage
with 0.70 hours of overtime in thesond week. He alleges thathese same weeks he should have
been paid for between 15 and 60ates of overtime work that he spent logging into and out of the
virtual call center systems, and that he also should have been paid additional overtime wages for
unpaid time spent dealing with technical issues.

It appears to be undisputed that all of tembers of the prospective class were employed
as call center agents in various units of Ksel§AppleCare” program. Kelly asserts that the
program employs more than 6,000 employees ingrknder 11 different job titles across 48 states.

According to Kelly, the 11 job titles that members of the class worked under were: “(1) AppleCare



Tier 1 Advisors; (2) AppleCare Tier 1 Chat Advisp(3) AppleCare Tier 2 Advisors; (4) AppleCare
Tier 2 Chat Advisors; (5) AppleCare Tier 1 @Rlac+ Advisors; (6) AppleCare Tier 1 CPU/Mac+
Chat Advisors; (7) AppleCare Tier 2 CPU/Magdlvisors; (8) AppleCare Tier 2 CPU/Mac+ Chat
Advisors; (9) AOS Customer Service Represengatiy10) AppleCare Team Lead; and (11) IT SC
Agents.” Kelly contends that some of these diiledicate salaried positions that are exempt from
the overtime pay requirement under the FLS®ee29 U.S.C. § 213(a)(1) (excluding from the
regulations of the overtime pay provisions “any employee employed in a bona fide executive,
administrative, or professional capacity”); 29 C.F.R. pt. 541 (outlining the scope of the section 213
exemption). Kelly also asserts that agentsfiedint roles use various combinations of 35 different
computer and telecommunication programs andesysin their work, but, based on its review of
declarations submitted by 20 potential opt-in plaintifsly three of those systems were used by all
of the declarants.

Gaffers submitted a copy of a policy letter from Kelly addressed to its “AppleCare
Advisors,” suggestively ditled “Getting Paid Correctly! Read thestructions Here!!!” PIf.’'s Mot.,
Ex. D. That document offers the following directions to employees about the limits on time they
could be paid for starting up and shutting dowrealing with technicalssues relating to their
computer and communication systems:

Note that no more than 5 minutes bbbt up” or “boot down” time will be paid.

This means that that iDesk login time should not be more than five minutes prior to

the start of shift — for exapte, if you start at 10am, you should not log into iDesk

prior to 9:55am. You also should log into iLog right after logging into iDesk.

i\l.o'te that you will NOT get paid for thigne you are on hold with the Help Desk or

Attendance Line. You will also not get paid for the duration of that tech issue . . . you
will only get paid when reporting it to the Help Desk or Attendance Line.



Id. at 3. Gaffers also submitted declarations from six current or forreky &mployees. The
declarants worked as virtual call center agents for Kelly through various dates between 2013 and
today. They all were paid on an hourly baais;ates ranging from $10 12 per hour. They all

stated that they were subject to Kelly’s policyidyich they were paid no more than 10 minutes per

day for time spent on startup and shutdown taskeh Bf the declarants stated that s/he regularly
worked more than 40 hours per week, and estimated that s/he spent significantly more than 10
minutes per day in unpaid overtime on startup and shutdown tasks:

. Margaret Key worked from May 2012 to J@6é4. She regularly spent an average of 15
minutes per day on startup and login tasksl, fave to 10 minutes per day logging out and
shutting down systems that she used. Supp. Decls. [dkt. #41], Ex A (Pg ID 873).

. Erica Ramsey worked from September 20D&t@mber 2015. She typically spent between
5 and 20 minutes on startup tasks, and between eight and 30 minutes on shutdown tasks.
Supp. Decls. [dkt. #41], Ex B (Pg ID 878).

. Robert Sabot worked from August 2014 to November 2015. He estimated that he spent
between 15 and 30 minutes per day on startup tasks, and between 10 and 20 minutes per day
on shutdown tasks. Supp. Decls. [dkt. #41], Ex C (Pg ID 883).

. Duane Truax worked from October 2011 tp 2013. He spent an average of 20 minutes
per day on startup tasks, and between 20 regamd two hours per day on shutdown tasks.
Supp. Decls. [dkt. #41], Ex D (Pg ID 888).

. Nhadia Montreuil was hired in May 2015 atilthgorks for Kelly. She spends an average
of 10 to 20 minutes per day on startup tasksl between five and 30 minutes per day on
shutdown tasks. Supp. Decls. [dkt. #49], Ex A (Pg ID 960).

. Tressie Rhymer worked from December 2014 to November 2015. She spent between 20
minutes and two hours each day on startupstasikd between 30 minutes and two hours on
shutdown tasks. Supp. Decls. [dkt. #49], Ex B (Pg ID 966).

Kelly asserts that, since November 2014, all Kelly employees, including 10 of the 20
identified potential opt-in plaintiffs, were requirasla condition of hiring or continued employment
to sign an agreement to submit to arbitration any employment-related disputes that may arise in the
course of their work. That agreement contg@ira/isions by which the employees are required to
(1) submit without exception to binding arbitration as the sole remedy for all claims they may have

against Kelly for breach of contract or unpaid wages; (2) accept a shortened 300-day limitations
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period for all claims submitted to arbitration; &3 waive any right to participate in or recover
from any form of class or collective action. eragreement also prohibits any arbitrator from
presiding over any form of collective or clasegeeding or supervising any procedure for providing
notice of possible claims to any group of potemilalntiffs. The operative provisions read in full
as follows:

1. Agreement to Arbitrate. Kelly Services, Inc. and its subsidiaries (“Kelly” or
“Kelly Services”) and | agree to use bindidpitration, instead of going to court, for
any “Covered Claims” that arise between me and Kelly Services . . . . This
Agreement will survive ah apply to any and all periods of employment or
re-employment with Kelly Services.

2. Claims Subject to Agreement. The “Covered Claims” under this Agreement shall
include all common-law and statutory cles relating to my employment, including,

but not limited to, any claim for breach obntract [or] unpaid wages. . . . |
understand and agree that arbitrationesatily forum for resolving Covered Claims,
and that both Kelly Services and | hereby waive the right to a trial before a judge or
jury in federal or state court in favor of arbitration for Covered Claims.

6. Limitations on Actions. Kelly Servicesd | agree to bring any claims that each
party may have against the other within 8@9s of the day that such party knew, or
should have known, of the facts giving risethe cause of action, and the parties
mutually waive any longer, but not shorter, statutory or other limitations periods.

8. Waiver of Class and Collective ActionaBhs. Both KellyServices and | also
agree that all claims subject to thisegment will be arbitrated only on an individual
basis, and that both Kelly Services and lugahe right to participate in or receive
money or other relief from any class)lective, or representative proceeding. No
party may bring a claim on behalf of otlwedividuals, and no arbitrator hearing any
claims under this agreement may: (i) camebmore than one individual’s claim or
claims into a single case; (ii) order, regiparticipate in or facilitate production of
class-wide contact information or notification of others of potenkéns; or (iii)
arbitrate any form of a class, collective, or representative proceeding.

Ramsey Agreement at 1-2 (Pg ID 1400-01).
Gaffers filed his complaint in this case on January 14, 2016. In one count, he alleged that

the defendant failed or refused to pay him and numerous similarly situated employees overtime



wages for time they were required to work atdteet and end of each work shift logging into and
out of various computer and telephone systemsdheyequired to use for their work, contrary to
29 U.S.C. 8 207. He seeks to certify a collective action under the FLSA, 29 U.S.C. § 216(b), on
behalf of himself and “[a]ll curre and former hourly home-based customer care agents who worked
for Defendant at any time during the last three y€amThe complaint as originally filed also set
forth a second count for breachaantract and sought to certify a nationwide class on that claim
under Federal Rule of Civil Procedure 23, but thégmstipulated to dismiss the breach of contract
and Rule 23 class claims.

Kelly filed a motion to dismiss on February 29, 2016, which the Court denied on June 7,
2016. Gaffersfiled his pre-discayanotion for conditional certification of a collective action early
in the case, on January 29, 2016.e Parties filed a flurry of other preliminary motions, and the
Court summarily addressed those motions aftezaaing on April 6, 2016. Kelly filed its renewed
motion to compel arbitration and partially to dismiss the complaint on June 6, 2016. Those two
motions remain pending and are addressed in this order.

Il. Motion to Stay and Compel Arbitration

Kelly maintains that none of the employed® signed the standard employment agreement
after November 2014 can participate in a collecistgon, and they must seek redress of their FLSA
claims through arbitration on an individual basg{®lly looks to the Federal Arbitration Act (FAA)
for fortification of its position, and it insists thaetiCourt must compel arbitration of those claims.
It contends that this case should either be dismmsstdyed as to the clairaéthose plaintiffs who
signed arbitration agreements, and also should bedstes/to the claims of the remaining plaintiffs

who did not sign the agreement to arbitratgguoid inconsistent rulings on overlapping issues of



fact and law applicable to all of the claim§he plaintiff argues that the defendant has not
established that the arbitration agreement is valid or enforceable as to any defined group of
plaintiffs, and it has several facial defects thatigate against enforcing it, including the class
action waiver, which renders the agreementnimeeable, citing the Seventh Circuit’s recent
decision inLewis v. Epic Systems Corg23 F.3d 1147 (7th Cir. 2016).
Congress has established a “liberal febpodicy favoring arbitration agreement®T&T
Techs. v. Commc’ns Workers of Ad4Y5 U.S. 643, 648 (1986), by eting the FAA “in response
to widespread judicial hostility to arbitratiolAim. Exp. Co. v. Italian Colors Rest- U.S. ---, 133
S. Ct. 2304, 2308-09 (2013). The core provision of the FAA states:
A written provision in any maritime traaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction . . . shall be valid, irrevocable, and
enforceable, save upon such grounds as aklaiv or in equity for the revocation
of any contract.
9 U.S.C. 8§ 2. Federal courts “rigorously enforce” contractual arbitration agreements “according to
their terms,” including in cases that involve “claimatthllege a violation of a federal statute, unless
the FAA’'s mandate has been ‘overridden by a contrary congressional comnigaddhii Colors
133 S. Ct. at 2309 (citations omitted). The purpaiseection 2, then, is “to make arbitration
agreements as enforceable as other contracts, but not morrema Paint Corp. v. Flood &
Conklin Mfg. Co, 388 U.S. 395, 404 n.12 (1967). As the $¢heCircuit recently pointed out,
section 2’s “'saving clause permits agreements to arbitrate to be invalidated by “generally applicable
contract defenses,” . but not by defenses that apply only tbitzation or that derive their meaning

from the fact that an agreemeéatarbitrate is at issue.’Lewis 823 F.3d at 1156 (quotirAT&T

Mobility LLC v. Concepcion563 U.S. 333, 339 (2011)). One of those “applicable contractual



defenses” is illegality, since “illegal promises will i@ enforced in cases controlled by the federal
law.” Kaiser Steel Corp. v. Mullingl55 U.S. 72, 77 (19823ee Lewis823 F.3d at 1157.

In Lewis the Seventh Circuit held that an@oyment agreement that required employees
to litigate wage and hour claims only through indual arbitration collided with the National Labor
Relations Act (NLRA), 29 U.S.C. 88 15t seq.and therefore was illegal and unenforceable under
the FAA. The court reasoned that a restrictioan employment agreement that barred collective
actions violated the NLRA'’s grant of the rightdmployees “to self-organization, to form, join, or
assist labor organizations, to bargain collecyitietough representatives of their own choosing, and
to engage in other concerted activities for thgpse of collective bargaining or other mutual aid
or protection.” Id. at 1151-52 (quoting 29 U.S.C. § 157).rlips it does, but the Court finds it
unnecessary to reach that question under the NLRA.

Kelly’s employment agreement bars employees from collectively litigating employment
disputes in any forum. By itself, there ismog illegal about an agreement that includes a waiver
of class arbitration. litalian Colors the Supreme Court held that such a waiver was allowed in a
merchant credit card subscription contract that effectively prevented an antitrust class-action suit
because “[t]he antitrust laws do not ‘evinc[e] iatention to preclude a waiver’ of class-action
procedure.” 133 S. Ct. at 2309 (quotMdsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 628 (1985)). AndAT&T Mobility LLC v. Concepcigrithe Court held that the FAA
pre-empted a state law barring enforcement o&ssearbitration waiver in a consumer protection
case.

There also is nothing inherently illegal abautontract that requires employment disputes

generally to be brought only in an arbitral forugee Gilmer v. Interstate/Johnson Lane Cdp0



U.S. 20, 28 (1991) (approving arbitration agreement as applied to an age discrimination claim under
the Age Discrimination in Employment Act (ADEAMMorrison v. Circuit City Stores, Inc317
F.3d 646, 666 (6th Cir. 2003) (generally approving employment an contract that compelled
arbitration of a discrimination case under Title VII).
But the cases approving arbitration agreem#vasbarred class or employment litigation
did not address claims arising from Congresdi@mactments that included the right to bring
collective actions. The plaintiff's claim in thisise arises under the Fair Labor Standards Act. By
enacting the FLSA, Congress authorized “[a]n action to recover [unpaid minimum wages and
overtime compensation] against any employer (dicig a public agency) in any Federal or State
court of competent jurisdiction [to be brought] byyane or more employeésr and in behalf of
himself or themselveand other employees similarly situated29 U.S.C. § 216(b) (emphasis
added). The guestion presented by this case is whether an employer may induce an employee to
contract around that right. If it cannot, then caat provisions that have the effect of barring
collective actions under the FLSA are illegal and therefore unenforceable under the FAA.
“Congress passed the FLSA with broad rementidnt,” to address ‘unfair method|[s] of
competition in commerce’ that ceel ‘conditions detrimental to the maintenance of the minimum
standard of living necessary for health, effi@y, and general well-being of workersNMonroe
v. FTS USA, LL815 F.3d 1000, 1008 (6th Cir. 2016) (quotite]ler v. Miri Microsystems LLC
781 F.3d 799, 806 (6th Cir. 2015); 29 U.S.C. § 202(a)e provisions of the statute are ‘remedial
and humanitarian in purpose,” and ‘must not be interpreted or applied in a narrow, grudging
manner.” Ibid. (quotingHerman v. Fabri-Centers of America, In808 F.3d 580, 585 (6th Cir.

2002)). “To effectuate Congress&smnedial purpose, the FLSA authorizes collective actions ‘by any

-10-



one or more employees for and on behalf of himself or themselves and other employees similarly
situated.” Ibid. (quoting 29 U.S.C. § 216(b)).

“The Supreme Court has made clear that siggutghts, such as those created by Title VII,
may be subject to mandatory arbitration only if the arbitral forum permits the effective vindication
of those rights.”Morrison, 317 F.3d at 658. “[S]o long as the prospective litigant effectively may
vindicate [his or her] statutory causiaction in the arbitral forunthe statute will continue to serve
both its remedial and deterrent functionld. at 28 (quotindgsilmer, 500 U.S. at 28). However,
the Sixth Circuit has recognizédat the statutory rights granted to employees under the FLSA
warrant stricter conservation than those under Title VII and other civil rights laws, because the
employer that convinces its employees to forégase rights, such as the entitlement to a minimum
wage, would gain a critical economic advantage over its competitors who fully comply with the law.
That, the court of appeals has said, is preciselptiicome the FLSA was enacted to prevent. The
Sixth Circuit gave considerable attention to this poifdoaz v. FedEx Customer Info. Servs.,,Inc.
725 F.3d 603, 606-07 (2013), where it refused to enforce a clause in an employment agreement that
purported to shorten the limitations period for FLSA claims from three years to six months. The
court emphasized that “[a]n employment agreement ‘cannot be utilized to deprive employees of their
statutory [FLSA] rights.” Id. at 606 (quotinglewell Ridge Coal Corp. v. Local No. 6167, United
Mine Workers of Ameri¢cé825 U.S. 161, 167 (1945)).

Later, in its decision irillion v. KeHE Distributors, LLC 761 F.3d 574, 592 (6th Cir.
2014), the court of appeals considered a clause in a separation agreement signed by terminated
employees that contained a comprehensive waivany right to pursue class or collective action

claims for unpaid wages under the FLSA. Kileon court concluded that the waiver was invalid
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because it would deprive the employees of thktrio pursue a collective action, which expressly
was guaranteed by the FLSA. However, the coottd that there was mmobitration provision in

the settlement agreement, and it therefore fdaondcountervailing federal policy that outweighs
the policy articulated in the FLSAIbid. The Sixth Circuit has nobafronted the question whether

a purported waiver of the right fursue a collective action in any forum is valid when embedded
in an agreement to submit to binding arbitratrahvidual claims (and oglindividual claims) under

the FLSA. Id. at 591 (“[N]Jone of our precedents petting arbitration of FLSA claims has
addressed employees’ collective-action rights.”).

Other circuits have held that employersndd commit an unfair labor practice by requiring
employees to sign arbitration agreements that aontaivers of the right to bring class or collective
actions. Cellular Sales of Missouri, LLC v. NLRB24 F.3d 772, 776 (8th Cir. 2016) (“[W]e
conclude that Cellular Sales did not violateige3(a)(1) [of the NLRAby requiring its employees
to enter into an arbitration agreement that inatudavaiver of class arollective actions in all
forums to resolve employment-related disputesfrphy Oil USA, Inc. v. NLRBO08 F.3d 1013,
1018 (5th Cir. 2015) (“Murphy Oil committed no unfair labor practice by requiring employees to
relinquish their right to pursue class or colleetslaims in all forums by signing the arbitration
agreements at issue here.”) (collecting cas@s)noted above, the Seventh Circuit split from that
line of reasoning when it decidediawisthat where an arbitration agreement “precludes employees
from seeking any class, collective, or representative remedies to wage-and-hour disputes, [the
agreement] violates Sections 7 and 8 of th&kN]|” and “[n]othing in the FAA saves the ban on

collective action.” Lewis 823 F.3d at 1161.
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The Ninth Circuit has followetewiss reasoning, holding that an employment agreement
that restricts employees from litigating employnaisputes only in “sepate proceedings” violates
the NLRA and cannot be enforcedMorris v. Ernst & Young, LLPNo. 13-16599, 2016 WL
4433080, at *2 (9th Cir. Aug. 22, 2016)Concerted activity — the right of employees to act
together— is the essential, substantive right bislned by the NLRA. 29 U.S.C. § 157. Ernst &
Young interfered with that right by requiring its ployees to resolve all of their legal claims in
‘separate proceedings.” Accordingly, the concerted action waiver violates the NLRA and cannot
be enforced.”). Various district courts hdeowed, distinguished, or declined to adapiviss
holding. See Tigges v. AM Pizza, Indo. 16-10136, 2016 WL 4076829, at *16 (D. Mass. July 29,
2016) (“What are the class actions before the Cdunot employees ‘had[ing]’ together, as a
class, in ‘confronting’ their employer ‘regarditige terms . . . of their employment?’) (denying
motion to dismiss and granting Rule 23 motions for class certificatBrnyster v. Uber
Technologies, In¢.No. 15-2653, 2016 WL 4086786, at *3 (N.D. Ohio Aug. 2, 2016p\is
analyzed and invalidated a mandatory arbitrati@vigion. . . . In this case, the Uber agreement
allowed drivers like Plaintiff to opt-out of the @riation provisions within thirty days of signing up
to drive with Uber. . .. [The agreement theref does not impinge omg NLRA rights Plaintiff
has, if any, because Plaintiff Brustewutd have opted out of arbitration.Bgkele v. Lyft, IngcNo.
15-11650, 2016 WL 4203412, at *20 (D. Mass. Aug. 9, 201[@]} (5 clear from the text of the
NLRA that an employee’s ability to bring a staaction against his employer under Rule 23 is not
a substantive right protected by thewstaf’). It is worth noting that thEiggesandBekeledecisions
within mere weeks reached opposite outcomes on the same questioBeKEheourt cited the

Tiggesdecision in a footnote, but declined to address its reasoning. However, both cases are
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distinguishable from the present action becdlsg involved putative class actions under Rule 23,
not collective actions under section 216(b). Bekelecourt noted this distinction where it
observed that “an employee’s ability to bring astaction lawsuit under [Rule 23] is of a different
class or character than the enumerated rights [under the FLSA],” and “it is far from clear that
Congress’s intent in enacting the NLRA wagtevent an employee frofreely waiving his right

to bring a Rule 23 class action, a right tidtnot exist when the NLRA was enacteBg&kele 2016

WL 4203412, at *20.

In Walthour v. Chipio Windshield Repair, LLZA5 F.3d 1326 (11th Cir. 2014), the Eleventh
Circuit approved an arbitration agreement thered collective actions under the FLSA, because
that court could “discern no ‘contrary congressil command’ that precludes the enforcement of
plaintiffs’ Arbitration Agreementsrad their collective action waiversld. at 1334. The courtrelied
heavily onHoffmann-La Roche Inc. v. Sperlitp3 U.S. 165 (1989), in which the Supreme Court
held that collective action language in the ADmirrored the enforcement mechanism Congress
approved in the FLSA, ardilmer v. Interstate/Johnson Lane Cqrwhich approved arbitration
of ADEA claims and implied thaa waiver of the right to bring a collective action would be
acceptable. But th&/althourcourt failed to consider one thife principal rationales for precluding
employers from contracting around an employee’s FLSA rights: that “an employer . . . gains a
competitive advantage by doing s®&bdaz 725 F.3d at 606 (reasoning tH#he [Supreme] Court’s
rationale for prohibiting waiver of FLSA claims.is. not present for [employment discrimination]
claims”).

After reviewing the controlling decisions on poiiis safe to conclude that the agreement

to arbitrate in this case cannotdygforced to bar the plaintiffs from pursing a collective action in
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any forum to resolve their unpaid overtime claimbe Sixth Circuit has not directly addressed the
guestion, and neither has the Supreme Court. Menyvéheir decisions nearest the issue strongly
suggest that when they do, their answer will be nearer that of the Seventh Cicewisthan it
will be to the reasoning of those courts of appeals that have adopted the contrary rule. There are
several reasons for this conclusion.
First, it is beyond question that “Section 16(b) of the FLgives employees the rigta
bring a private cause of acti@m their own behalf and on behalf of ‘other employees similarly
situated’'for specified violations of the FLSA.Genesis Healthcare Corp. v. SymgzykU.S. ---,
133 S. Ct. 1523, 1527 (2013nfphasis added). Theswiscourt seems to suggest otherwisse
823 F.3d at 1161 (“while the FLSA and ADEA allow class or collective actions, they do not
guarantee collective process.”), but the Sixth Cirlcag held that “a plaintiff's right to participate
in a collective action [under the FLSA] cannot normally be waivefilfion, 761 F.3d at 590.
There is no reason, therefore, to consider tipaghof the NLRA on Kelly’'s employment contract.
Secondthis right to a collective action is ntwherely procedural,” and the law recognizes
no such distinction between “proceduralid “substantive” rights under the FLSBoaz 725 F.3d
at 606 (“FedEx extrapolates that employees camatheir ‘procedural’ rights under the FLSA even
if they cannot waive their ‘substantive’ ones,” tihie FLSA caselaw d@enot recognize any such
distinction.”). Moreover, the Supreme Court has recognized the substantive distinction between
individual and collective litigation of disputes, antais held that the difference is so consequential
to a party’s rights that a court cannot compeliiider the FAA to submit to class arbitration unless
there is a contractual basis for concluding that the party agreed to d&tedt-Nielsen S.A. v.

AnimalFeeds Int'l Corp.559 U.S. 662, 687 (201Gee alsdreed Elsevier, Inc. ex rel. LexixNexis

-15-



v. Crockett 734 F.3d 594, 598-99 (6th Cir. 2013) (“[W]het the parties arbitrate one claim or
1,000 in a single proceeding is no mere detail. [T]he question whetlahe parties agreed to
classwide arbitration is vastly more consequential than even the gateway question whether they
agreed to arbitrate bilaterally,'@palinski v. Robert Half Int'l In¢761 F.3d 326, 334 (3d Cir. 2014)
(“Traditional individual arbitration and class arbitmatiare so distinct that a choice between the two
goes, we believe, to the very type of controversy to be resolved.”) (Ridad Elsevigr

Third, notwithstanding the well established disposition of the federal courts toward
upholding valid arbitration agreements, it is equalgll established that no form of contract may
be construed to force a waiverawf employee’s rights under the FLS¥orris, 2016 WL 4433080,
at *7 (declaring that “if a contratérm in an arbitration agreemeaperate[s] . . . as a prospective
waiver of a party’s right to paue statutory remedies for [subdiae rights], we would have little

hesitation in condemning the agreement’™) (quotitigsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc.473 U.S. 614, 637 (1985Bpaz 725 F.3d at 606-07 (“The limitations provision in
Boaz’s employment agreement operates as a waiverdiLSA claim. As applied to that claim,
therefore, the provision is invalid.”). That is because rights under the FLSA, unlike those under
other employment discrimination statutes sucthasADEA or Title VII, cannot be waived, since
allowing employees to waive those rights (&mefreby permitting employers to induce employees

to do so), would give employers who manage to secure such waivers a substantial economic
advantage over their competitors, and that outdstie exact result that the FLSA’s uniform wage
regulations were enacted to preveillion, 761 F.3d at 592 Boazis based on the general

principle of striking down restrictions on the emmy¢es’ FLSA rights that would have the effect of

granting their employer an unfair advantage over its competitors.”).
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The right to pursue litigation collectively teaqover unpaid overtime is no different in this
respect than the right to receive overtime pagalise the employer that absconds from collective
litigation of such claims secures for itself thengaunfair competitivedantage that it would by
refusing to pay at the requirealtes in the first instancedbid. (“Requiring an employee to litigate
on an individual basis grants the employer the dgpeeof competitive advantage as did shortening
the period to bring a claim BBoaz And in cases where each individual claim is small, having to
litigate on an individual basis wéd likely discourage the employee from bringing a claim for
overtime wages.”). The putative ban on procegdhy collective action in any forum is no less an
injury to an employee’s FLSA rights than an attétoghorten the applicable statute of limitations:

We have little reason to think that the right to participate in a collective action should

be treated any differently than the righisue within the full time period allowed by

the FLSA. The concerBoazexplained, is that “an employer could circumvent the

Act’s requirements — and thus gainadvantage over its competitors — by having

its employees waive their rights under the Act.”

Id. at 591 (citation omitted).

As the Sixth Circuit plainly has held, an employer may not abrogate its employee’s rights
under the FLSA by purporting to obtain the employeetstractual consent to give up those rights.
Boaz 725 F.3d at 607. Moreover, “an employee can ghig right to a judicial forum only if the
alternative forum ‘allow][s] for the effectiwgndication of [the employee’s] claim.’Td. at 606-07
(quotingFloss v. Ryan’s Family Steak Houses, I2d1 F.3d 306, 313 (6th Cir. 2000)). Here, the
agreement cannot reasonably be construed tev dtho effective vindication of the plaintiffs’

collective claims for unpaid overtime, where ibud expressly prohibit them from bringing any

such claims in any forum, arbitral or judicial.
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Fourth, the arbitration provision in the defendaremployment contract, coupled with the
class-waiver provision, is unlawful when appltecclaims for collective actions under the FLSA.
Consequently, it is unenforceable under the FAASEss clause on a “ground(] [that] exist[s] at
law or in equity for the revocation of any contract.” 9 U.S.C. Be®yis 823 F.3d at 1159-60
(noting that “[tlo immunize an arbitration aggment from judicial challenge on’ a traditional
ground such as illegality ‘would be to elevateoiter other forms of contract — a situation
inconsistent with the “saving clause™”) (quotiRgima Paint 388 U.S. at 404 n.12). The illegality
defense is not one that “appl[iesjly to arbitration or . . . deriy® its] meaning from the fact that
an agreement to arbitrate is at issuédncepcion563 U.S. at 339. The collective action waiver,
although tied to the arbitration provision, is nopeedent on it. As the Ninth Circuit explained:

The illegality of the “separate proceedings” term here has nothing to do with

arbitration as a forum. It would equaiholate the NLRA [ad the FLSA] for [the

defendant] to require its employees to sagrontract requiring the resolution of all
work-related disputes in court and in “separate proceedings.” The same infirmity
would exist if the contract required dispsto be resolved through casting lots, coin

toss, duel, trial by ordeal, or any other dispute resolution mechanism, if the contract

(1) limited resolution to that mechanism and (2) required separate individual

proceedings. The problem with the contegéssue is not that it requires arbitration;

it is that the contract term defeats a substantive federal right to pursue concerted

work-related legal claims. When an illegal provision not targeting arbitration is

found in an arbitration agreement, th&A-treats the contract like any other; the

FAA recognizes a general contract defense of illegality.

Morris, 2016 WL 4433080, at *6-7.

Fifth, the remedy addressing the illegality this case cannot be to compel the post-
November 2014 opt-in plaintiffs to take their eallive action to arbitration. If the agreement
explicitly permittedcollective arbitration, then the Court wddde compelled to weigh carefully the

federal policy interests in favor of and against compelling the parties to honor the agreement to

arbitrate wage disputes. But that is not the agreement before the Court, and the Court may not
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construe it to allow collective arbitration in thesahce of express conseatthat form of action.
Stolt-Nielsen559 U.S. at 684. Kelly and some of @siployees signed agreements to arbitrate
individually all disputes they might have over unpaid overtime wages. They did not agree to
arbitrate collective claims, such as were broughiis case. Kelly may not leverage Higsence
of consent to “opt out” of collective resolutiaf the plaintiffs’ unpaid overtime claims, by the
artifice of embedding a purported mer of the right to collective litigation in an arbitration
agreement covering only individual claims, because the right to proceed collectively under section
216(b) is not one that may be med by contract, in an arbitration agreement or otherBsmz
725 F.3d at 606-07.

The provision to require employees to arbér&l.SA claims in an arbitral forum on an
individual basis is illegal and cannot be enforcElde Court, therefore,deny the motion to stay
the case and compel arbitration.

lIl. Motion to Certify Collective Action

The plaintiff and all the other opt-ins movectertify the action conditionally as a collective
action under 29 U.S.C. § 216(b) for “[a]ll current and former hourly home-based customer care
agents who worked for Defendant at any time dutieglast three years.” Kelly believes that the
proposed class would consist of over 6,000 employees, many of whom work in job positions that
differ from the plaintiff and the identified opt-inslt argues, therefore, that the case is not
manageable as a collective action because resolotithe thousands of potential opt-in plaintiffs’
claims would require a seriesfatt-specific, individualized inquiries to analyze the practices and
experiences of each collective action member, on eaciputer, to assess the log-in, log-out and

technical support time.
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The class-based litigation format authorized by 29 U.S.C. § 216(b), labeled a collective
action, “serves an important remedial purposedllywing “a plaintiff who has suffered only small
monetary harm [to] join a largg@ool of similarly situated platiifs” in order to reduce individual
litigation costs and employ judaliresources efficientlyO’Brien v. Ed Donnelly Enters., ING75
F.3d 567, 586 (6th Cir. 2009) (citiktpffmann-La Roche&l93 U.S. at 170). The statute sets out two
requirements for collective actions: “1) the plaintiffast actually be ‘similarly situated,” and 2) all
plaintiffs must signal in writing their affirmteve consent to participate in the actio@dmer v. Wal-

Mart Stores, InG.454 F.3d 544, 546 (6th Cir. 2006). The criteria in such cases generally are
evaluated at various stages of the litigatitoh.at 546-47.

At the notice stage, conditional certdition may be given along with judicial

authorization to notify similarly situatezmployees of the action. Once discovery

has concluded, the district court — with more information on which to base its

decision and thus under a more exactingdded — looks more closely at whether

the members of the class are similarly situated.

Monrog 815 F.3d at 1008 (citations omitted). “[C]onditional certification’ does not produce a class
with an independent legal status, anjadditional parties to the actionGenesis Healthcard 33

S. Ct. at 1530. “The sole consequence of camthiicertification is the sending of court-approved
written notice to employees, who in turn becqradies to a collective action only by filing written
consent with the court.bid. (citation omitted). At the notice stag‘the certification is conditional

and by no means final, and the plaintiff must slooly that his position is similar, not identical, to

the positions held by the putative class membe@oiner 454 F.3d at 546-47. “At the second
stage, following discovery, trial courts examine more closely the question of whether particular

members of the class are, in fact, similarly situateldl” at 547. The preliminary decision to

authorize notice “need only be based on a modest factual showing,” the “determination is made
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using a fairly lenient standard,” and the analysipically results in conditional certification of a
representative class/rbid.

“[T]he FLSA'’s ‘similarly situated’ standand less demanding than Rule 23’s standard [for
certification of a class action]Monrog 815 F.3d at 1009. When evaluating whether potential opt-
in plaintiffs are similarly situad, the Sixth Circuit considers three non-exhaustive factors that many
courts have found relevant: (1) the factual anglegment settings of the individual plaintiffs; (2)
the different defenses to which the plaintiffsynree subject on an individual basis; and (3) the
degree of fairness and procedural impact of certifying the action as a collective dbigbn.
(collecting cases). Proof of a “unified policgf violations is not required, and employees are
similarly situated where they either (1) suffer from a single, FLSA-violating policy, or (2) have
claims that are unified by common theories of tifenlgant’s statutory violations, even if the proofs
of those theories may be necesigandividualized and distinct.Ilbid. When deciding whether
certification of a collective action is appropridtgjwo governing principés from [the] case law
serve as guides: plaintiffs do not have to be ‘identically situated’ to be similarly situated, and the
FLSA is a remedial statute that should be broadly construeddt 1011.

The plaintiff easily has made the required “modastual showing” to establish that a class
of employees exist who have unpaid wage claganst the defendant with a common factual and
legal nexus. He submitted declarations from six employees who worked for the defendant as virtual
call center agents within the applicable limbat period, in the same or materially similar
positions, with similar wage rates and weeklyrkvechedules (all regularly exceeding forty hours
per week). Those declarants all assert that tbgylarly spent, or still spend, substantially more

than the 10 minutes per day that they are altbteebe paid for system startup and shutdown
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activities on tasks required for the performance of their job, which involve starting, stopping,
logging into, and logging out of, nwerous computer and telecommunication systems. The plaintiff
also submitted a copy of the defendant’s written policy documenting the 10-minute per day
limitation on time paid for “bootup” and “bootdowttivities, and the declants all stated that
their work was subject to that policy. Thataisufficient showing to égblish that a class of
potential opt-in plaintiffs exists consisting of persa® are similarly situated and have claims that
are sufficiently factually aligned to allow them to proceed in a collective fashion.

The defendants embark on a discursive surveyimditiae relating to the potential plaintiffs’
job descriptions, the nature of the various products for which they provide call center support
services, and a laundry list of different compuaied communication programs and systems that they
use. They contend that these variationghia plaintiffs’ circumstances render the dispute
unmanageable as a collective actiddut the plaintiffs need nahow that they are identically
situated in every detail in order to proceed colletyiv Here, the plaintiffs all work in a virtual or
remote call center environment, they all provikle same basic service (answering the phone and
handling questions or complaints from amers of the “AppleCare” warranty and support
program), and they all allege the same basic factual and legal premises in support of their unpaid
overtime claims. The declarants also all conteatithey are required to spend substantial amounts
of time — in some cases an hour or more each day — on startup and shutdown tasks that are
required for them to perform their jobs, and tkally refuses categorically to pay them for more
than 10 minutes per day for those tasks. Theskdations establish that the employees suffer from
a single, FLSA-violating policy, and they have olaithat are unified by common theories of the

defendant’s statutory violations, even though groofs of those theories may be necessarily
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individualized and distinctSee Monrog815 F.3d at 1009. In fact the case is nearly on all fours
with the facts inMonroe
[T]he record reveals that all FTS Technicians work in the same position, have the
same job description, and perform the same job duties: regardless of location, “the
great majority of techs do the same thing day in and day out which is install cable.”
FTS Technicians also are subject togame timekeeping system (recording of time
by hand) and compensation plan (piece rate).

Key here, the record contains ample ewice of a company-wide policy of requiring
technicians to underreport hours that originated with FTS executives.

Monrog 815 F.3d at 1011. Here, advionrog the potential opt-in plaintiffs that so far have been
identified all do (or did) the same thing day in and day out, which is answering the phone and
fielding customer support querieghey all are subject to the saimaurly pay scheme, they all are
required to submit their time using the defendattie reporting systems, and they all are (or were)
subject to the 10-minute time limit policy.

Moreover, at the notice stage, “the certifion is conditional and by no means final,” and
the “determination is made using a fairly lenient standa@biner 454 F.3d at 547. That lenient
threshold easily is surpassed here. The defendants’ concerns about exclusion of potential class
members who may be exempt from overtime, ahdrahatters that may suggest partitioning of the
proofs at trial regarding discrete groups within the class, may be addressed by an appropriately
tailored scope of certification after the contourshaf class fully are explored through discovery.
That “second stage [of certification], followirdjscovery,” is the time when the Court must
“examine more closely the question of whether pariculembers of the class are, in fact, similarly
situated,” to determine if any identifiable grougigplaintiffs cannot proceed collectively with the
rest. Ibid.; see also Monrge815 F.3d at 1011 (“The district court made its final certification

determination post-trial. With the benefit of the entire trial record — including representative
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testimony from technicians covering the sevegglons in which FTS operates — the court found
that FTS Technicians were similarly situated @ collective action was appropriate.”). The fact
that there may be some cognizable discrepanctesba certain groups ofghtiffs is not a basis
for denying certification of a collective actia@ither at the notice or final stagédonroe 815 F.3d
at 1012 (emphasizing that “[t]hefd®tion of similarly situated does not descend to such a level of
granularity”).

The defendant’s contention that the resolutibthe case will require a exhaustive “minute
by minute” inquiry into the exact circumstances amak record of each ehtified opt-in plaintiff
is ill-founded. It is well accepted that no such péidasrdeal is required either in discovery or at
trial in order to assess efficiently and justly éxéent of unpaid wages claimed by the plaintiffs, or
the defendant’s factual defenses to their claidtiequately developedpeesentative testimony and
statistical surveys may be used to assess, baiftohective and an individual basis, the extent of
an employer’s liability on unpaid overtime clainiByson Foods, Inc. v. Bouaphakee U.S. ---,
136 S. Ct. 1036, 1043-44 (2016ge also Monrge815 F.3d at 1017 (“In FLSA cases, the use of
representative testimony to establish liability has long been accepted.”). It is equally well
established that “individualized defenses aloloenot warrant decertification where sufficient
common issues or job traits otherwise permit collective litigatididnroeg 815 F.3d at 1013.
Where the employer has an adequate opportunitiabtidipresent testimony to establish its factual
defenses on either an individual or a aggregass peollective resolution of unpaid overtime claims
will be appropriate, and damages may be asddsgeeliance on either aggregate or individual

calculations for damagedbid. The defendant certainly will kia its opportunity with the aid of
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discovery and in its trial presentation fully to explore the distinctions between groups of the opt-in
plaintiffs that it contends may affect its liability to them.

Finally, it is worth noting that, even at this preliminary stage of the case, the defendant
evidently has had no difficulty defining wittome precision the contours of the population of
potential opt-in plaintiffs; it already assertatht knows all of thgob titles under which they
worked, the full retinue of computer and telegounication systems that are used by different
groups of employees, and that some of thos&tions may be exempt from the overtime pay
regulations. The defendant’'s exhaustive presentation on the details of the potential plaintiffs’
employment circumstances belies its contentiorthigatase is hopelessly intractable as a collective
action, and in fact suggests the opposite.

The motion to certify the class conditionally will be granted.

IV. Conclusion

The provision of Kelly’s post-November 2014 jgloyment agreement that bars class claims
is unenforceable, and the arbitration agreemerd doeotherwise permit class-claim arbitration.
The plaintiff has established the requisites for collective action certification.

Accordingly, it SORDERED that the hearing on the defendant’s renewed motion to stay
the action and compel arbitration, and thaingiff's motion for conditional certification, is
CANCELLED .

It is furtherORDERED that the defendant’s renewed motion to stay the action and compel
arbitration [dkt. #61] IiDENIED.

It is furtherORDERED that the plaintiff's motion for conditional certification of his Fair

Labor Standards Act claim as a collective action [dkt. #GRANTED. The collective action
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class is defined as all current and former hohdgne-based customer care agents who worked for
Kelly Services, Inc. or its subsidiaries at any time on or after August 24, 2013.

It is furtherORDERED that the defendants must furnish to counsel for the plaintiffs the last
known post office and email addresses ofibiential members of the described classr before
September 7, 2016

It is further ORDERED that the plaintiff shall deliver notice promptly to putative class
members by United States mail, email, or bothe matice shall state that interested persons may
opt in to this litigatioron or before November 7, 2016but not thereafter.

It is further ORDERED that counsel for the parties appear before the Court for a case
management conference September 8, 2016 at 3:30 p.m.

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: August 24, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjlved
upon each attorney or party of rectretein by electronic means or fir
class U.S. mail on August 24, 2016.

s/Susan Pinkowski
SUSAN PINKOWSKI
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