Maxie v. Burt

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WILLIAM MAXIE, JR.,
Petitioner,
CASE NO. 2:16-cv-10351
V. HON. VICTORIA A. ROBERTS
SHERRY L. BURT,

Respondent.
/

OPINION AND ORDER
DENYING THE PETITION FOR WRIT OF HABEAS CORPUS,
DENYING A CERTIFICATE OF APPEALABILITY, AND
GRANTING LEAV E TO APPEAL IN FORMA PAUPERIS

Petitioner William Maxie, Jr., filed pro sepetition for the writ of habeas corpus
that challenges his state convictions fortfategree home invasioMich. Comp. Laws §
750.110a(2), and possession of burglar tddish. Comp. Laws § 750.116. Petitioner
alleges as grounds for relief that (1) theres wesufficient crediblevidence at trial to
prove his guilt, (2) his trial attaey was ineffective, (3) therosecutor deprived him of a
fair trial and due process, and (4) his appebdterney was inefféive. The State urges
the Court to deny the petitiondsuse Petitioner’s third claim procedurally defaulted
and because the state coedsonably adjudicated his otliéaims. The Court agrees

and will deny the petition for those reasons.
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|. Background

The charges against Petitioner arosenfeobreaking and entering at Sullivan
Fence Company in Saginaw County, MichigemNovember 3, 2011, at approximately
3:00 a.m. Petitioner went to trial beforguay in Saginaw CountgZircuit Court. As
explained by the state appédacourt on direct review, an employee of the fence
company, Darren Grandmais, testified that he

was in the building at the time of theeak-in. He resided there during the

week because he lived anittown. Grandmaison testified that he was

almost asleep when tlvable television picture went out, and shortly

thereafter the power went out. @dmaison testified that he heard

someone entering the business offltmugh a window that was secured

with an aluminum bar. He slept inetlshop area of the building, which was

adjacent to the officePolice officers responding to the scene encountered

defendant in front of the building. Wh stopped by police, they recovered

a hammer, two screwdrivers, four wobies, a folding kife, a calculator,

and a [notary stamp] from defendanpants pockets. Upon searching the

area, the police discovered that one of the business’s utility boxes had been

pried open and the wires appeared tdoose. A part of an electric meter

was on the ground.
People v. MaxieNo. 314607, 2014 WL 32702, at *1 (Mich. CtApp. July 22, 2014)
(unpublished) (alteration addedGrandmaison was unableitientify the person that he
saw in the shop, and, at trial, he derpedchasing cocaine from Petitioner or inviting
Petitioner into the shop ®moke cocaine with him.

Petitioner testified in his own defensatlhe was a little “tipsy” from drinking
with a friend on the night iquestion and that Grandmaisgrpeoached him after he left
his friend’s home at approximately 2:00 a.@randmaison asked him where he could

buy a bag of crack cocaine. Petitioner taequired some cocaine from a location about

two blocks away and brought it back toa@dmaison, who admitted him to the fence
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company'’s building. The two of them smokibé cocaine in a truck that was parked in
the garage. They got into angument when Grandmaison complained about the amount
of the cocaine that he received for hismay. Petitioner subsegntly went in the

bathroom because he was not feeling welk grabbed two screwdrivers from off the

toilet tank and put those items, along wvathammer and a black case which he saw on
his way out of the bathroom, in his pockek$e then heard Grandmaison talking to the
police. Because he was unable to exit thimg through the doohe ran back to the
office, threw a metal thing out of the wand opened the windowl he police arrested

him after he stepped outside. At the tifle possessed some additional tools, which he
had used to work on his émd’s car that night.

Sergeant Matthew Ward testified obuétal that he detected no signs of
intoxication on Petitioner and that he did smell any burnt crack cocaine inside the
garage or the shop area of the fence comp&mwsfense counsel arguaalthe jury that, at
most, Petitioner committed a larceny by takscrewdrivers and a hammer from the
building. Defense counsel maintainedtilbecause Petitioner was not charged with
larceny from a building, and because there wersigns of a forcible entry, the jury
should find him not guilty of the charges.

On November 8, 2012, the jury founctiBener guilty, as charged, of first-degree
home invasion and possession ofddar tools. On December 18, 2012, the trial court
sentenced Petitioner to a concurrent terms ofvevahd a half to thirty years in prison for

the home invasion and ten to twenty yeargriaon for possessing burglar tools.



Petitioner moved for a new trial, for anidentiary hearing, and for funds to hire
an investigator on the basis that he was desifstttive assistance of trial counsel. The
trial court held oral arguments and later dertfemotion. The trial court stated in its
written decision that Petitioner’s claims of ffeetiveness did not meet the standards set
forth in Strickland v. Washingto@66 U.S. 668 (1984). The court also concluded that an
evidentiary hearing was unwarranted émat there was no need for funding to
investigate furtherSee People v. Maxidlo. 11-036678-FH-3 @&inaw Cty. Cir. Ct.

Nov. 22, 2013).

In an appeal of right, Petitioner argued through counsel that: (1) there was
insufficient credible eidence to prove him guilty of the atged crimes; (2) the trial court
deprived him of a fair trisind due process of law throughproper evidentiary rulings
and by refusing to grant hmsotion for a new trial; and J3he prosecutor’s actions
deprived him of fair trial and due pra=e Petitioner raised similar claims ipra se
supplemental brief. The Michigan CourtAppeals rejected Petitioner’'s arguments and
affirmed Petitioner’s corigtions in a thorouglper curiamopinion. See Maxig2014 WL
3612702,

In an application for leave to app&akthe Michigan Supreme Court, Petitioner
raised the same issues thatpresented to the Michig&ourt of Appeals and two new
issues regarding the trial court’s jury instians and defense counsel’s failure to request
a jury instruction on a lessencluded offense. On Falmry 3, 2015, the Michigan
Supreme Court denied leave to appeahllise it was not persuaded to review the

guestions presented to fhee People v. Maxid97 Mich. 955; 858 N.W.2d 439 (2015).
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On May 27, 2015, Petitioner filed a mantifor relief from judgment in which he
alleged that his trial and appellate attorneysevieeffective. The trial court denied his
motion on the basis that Petitioner’s claim alioat counsel was raised on appeal and
could not be reasserted in his post-appeation and that his claim about appellate
counsel was frivolousSee People v. Maxidlo. 11-36678-FH-3 (Saginaw County Cir.
Ct. Oct 29, 2014). On appeal from theltoaurt’s decision, Réioner raised only his
claim about appellate counsel.

While Petitioner’s appeal was pending ie tlichigan Court of Appeals, he filed
his habeas corpus petition and a brief thaedhissues regarding the sufficiency of the
evidence, trial counsel’s representation of hand the prosecutor’s conduct. Shortly
afterward, the Michigan Court of Appealsnikd leave to appedlecause Petitioner had
failed to establish that the trial court erredlenying his motion for relief from judgment.
See People v. Maxi&lo. 330298 (Mich. Ct. App. e 26, 2016). On December 28,
2016, the Michigarsupreme Court denied leaveajopeal because Petitioner failed to
establish entitlement to relief unddichigan Court Rule 6.508(D)See People v. Maxie
500 Mich. 921; 888 N.W.2d 66 (2016).

Meanwhile, the State filed an answePetitioner's habeas petition. Petitioner
subsequently filed an amendewlef, which raised the sanmsues as the ones presented
in his initial brief. He later filed a sufgment to his amendebrief, which alleged
ineffective assistance of pgllate counsel. The Séamaintains that Petitioner’s
prosecutorial-misconduct claim is proceduralfaulted and that the state-court rulings

on Petitioner’s other claims are objectively reasonable.
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Il. Standard of Review

The Antiterrorism and Effective Deaftenalty Act of 1996*AEDPA”) requires
habeas petitioners who challenge “a matterudidjated on the merita State court’ to
show that the relevant state court ‘decision’ (1) ‘was cont@rgr involved an
unreasonable application of, clearly estdids Federal law,” or (2) ‘was based on an
unreasonable determination of the factsghtiof the evidence presented in the State
court proceedings.’ 'Wilson v. Sellers138 S. Ct. 1188, 1192(28) (quoting 28 U.S.C.
§ 2254(d)). “[A] federbhabeas court may not issue the writ simply because that court
concludes in its independent judgment tinat relevant state-court decision applied
clearly established federal law erroneouslyncorrectly. Rather, that application must
also be unreasonableWilliams v. Taylor529 U.S. 362, 411 (2000). “AEDPA thus
imposes a ‘highly deferential standdod evaluating state-court rulings,indh v.

Murphy, 521 U.S. 320, 333, n.(1997), and ‘demands that satourt decisions be given
the benefit of the doubtyWoodford v. Visciotti537 U.S. 19, 24 (2002pér curiam).”
Renico v. Left559 U.S. 766, 773 (2010).

“A state court’'s determination that aich lacks merit precludes federal habeas
relief so long as ‘fairminded jurists could digae’ on the correctness of the state court’s
decision.” Harrington v. Richter562 U.S. 86, 101 (2011) (quotiYgrborough v.
Alvaradg 541 U.S. 652, 664 (2004)). To obtaiwat of habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on his or her claim “was so
lacking in justification that there was arror well understood and comprehended in

existing law beyond any possibilifgr fairminded disagreementfd. at 103. A state-
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court’s factual determinations are presurnettect on federal habeas review, 28 U.S.C. §
2254(e)(1), and habeas reviewlimited to the record thawvas before the state court.”
Cullen v. Pinholster563 U.S. 170, 181 (2011).
[ll. Analysis

A. Sufficiency of the Evidence

Petitioner alleges that there was insufficier@dible evidence atial to prove that
he was guilty of the crimes for which he was charged and convicted. The Michigan
Court of Appeals adjudicated this claim oredt review and concluded that there was
sufficient evidence to support Petitioner’s convictions for both first-degree home invasion
and possession of burglary tools.

1. Clearly Established Federal Law

The Due Process Clause of the Uniitdtes Constitution “protects the accused
against conviction except uppnoof beyond a reasonable doobevery fact necessary
to constitute the crime witvhich he is charged.tn re Winship 397 U.S. 358, 364
(1970). FollowingWinship the critical inquiry on review of a challenge to the
sufficiency of the exence supporting a criminal conviction is

whether the record @lence could reasonaldypport a finding of

guilt beyond a reasonable doubt. tBus inquiry does not require a

court to “ask itself whethat believes that the @ence at the trial

established guilt beyond a reasonable doubt.” Instead, the relevant

guestion is whether, after viewing the evidence in the light most

favorable to the prosecutioany rational trier of fact could have

found the essential elements o trime beyond a reasonable doubt.

This familiar standard gives full plag the responsility of the trier

of fact fairly to resolve conflis in the testimony, to weigh the

evidence, and to draw reasonaiblierences from basic facts to
ultimate facts.



Jackson v. Virginia443 U.S. 307, 318-19 (1979) (imet citations andootnote omitted)
(emphases in original):Circumstantial evidencenay support a convictiohjcKenzie v.
Smith,326 F.3d 721, 727 (64@ir. 2003), and suchvidence need noemove every
reasonable hypothesxcept that of guiltwalker v. Russelg7 F.3d 472, 475 (6th Cir.
1995).” Apanovitch v. Houkd66 F.3d 460,88 (6th Cir. 2006).

Under AEDPA, the Court’s “review ofstate-court conviction for sufficiency of
the evidence is very limited. Thomas v. Stephens@98 F.3d 693, 69¢th Cir. 2018).
The Supreme Court has “made clear tlaatksorclaims face a high bar in federal habeas
proceedings because the aubject to two layers of judicial deferenc€bdleman v.
Johnson566 U.S. 650, 651 (2012)€r curiam).

First, it is the responsiliy of the jury to decidevhat conclusions should be
drawn from the evidence admitted at trild. (quotingCavazos v. Smifth65 U.S. 1, 2
(2011) percuriam)). “And second, on habeas revigw federal court may not overturn
a state court decision rejecting a sufficientyhe evidence challeegsimply because the
federal court disagrees with the state cotifie federal court insteaday do so only if
the state court decision was ‘objectively unreasonable.”{quotingCavazos565 U.S.
at 2);see also Tanner v. Yukjr&s7 F.3d 661, 672 (6th CR017) (stating that “two
layers of deference apply [to a sufficiency-oétevidence claim], one to the jury verdict,
and one to the state appellate court&xt. denied138 S. Ct. 1283 (2018).

“[T]his standard is difficult to meet,” no doubt, but “that is because it was

meant to be.”Harrington v. Richter562 U.S. 86, 102,31 S. Ct. 770, 178

L.Ed.2d 624 (2011). “[H]abeasgus is a guard against extreme
malfunctions in the state criminal justice systems, not a substitute for
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ordinary error correction through appeald. at 102-03, 131 S. Ct. 770
(internal quotation magkand citation omitted).

Thomas 898 F.3d at 698.

2. First-Degree Home Invasion

TheJacksort'standard must be applied witkicit reference to the substantive
elements of the criminal offeass defined by state lawJackson443 U.S. at 324 n.16.
The elements of first-degree home invasion aréosth in the statute, which states that --

[a] person who breaks and enters altiagewith intent to commit a felony,
larceny, or assault in the dwellirg person who enters a dwelling without
permission with intent to commit aléay, larceny, or assault in the
dwelling, or a person whioreaks and enters a dugg or enters a dwelling
without permission and, at any time while or she is entering, present in,
or exiting the dwelling, commits a felonkarceny, or assault is guilty of
home invasion in the first degree ifaty time while the person is entering,
present in, or exiting the dwellingtteer of the following circumstances
exists:

(a) The person is armed with a dangerous weapon.
(b) Another person is lawfullpresent in the dwelling.

Mich. Comp. Laws § 750.110a(2).
The evidence at Petitioner’s trial established that

Grandmaison was almost asleep ia shop when his television went out
and, shortly later, the power went odthe evidence rewated that someone
had tampered with the Bding’s utility boxes. Wiie lying in the bed,
Grandmaison heard the aluminum battias in the offie window hit the
ground. Grandmaison heard iteorsdesks moved around and desk
drawers opening and closing. Bl@w someone inside the building.
Grandmaison noticed that the safesypallled out of its location in the
corner of the office and turned. & dmaison stated that items on the
secretary and salesperson desks wereed and papers from a drawer were
placed on a desk. Police approaghine building encountered defendant
walking away from it. Defendant da hammer, two screwdrivers, four
wrenches, a folding knife, calculat@nd a notary stamp in his pants
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pockets. The office manager identified the [n]otary stamp as hers and

explained the papers she found ongeat were taken out of her desk

drawers. The office manager said that the safe, a deck sample, and

blueprints were moved from their usual locations.

Maxie 2014 WL 3612702, at *@lteration added).

Petitioner, moreover, testified that he ramd tools from the building. A rational
trier of fact could have concluded from thedance taken in the light most favorable to
the prosecution that Petitioner broke and mate dwelling withoupermission and while
another person was present and that lnenaitted a larceny. Thus, the prosecutor
satisfied the elements bfst-degree home invasion.

Petitioner, nevertheless, points out tharéwas no forensic evidence and that he
made no inculpatory statementde also alleges that @&rdmaison’s testimony about
how he entered the building could not be tbeeause there was no evidence of a forced
entry and because it was impossibléot@e the window opefrom the outside.
Grandmaison, however, testifi¢hat he heard the bar which was securing the window

fall to the floor, and the prosecutor was najuieed to disprove every plausible defense

theory,Apanovitch 466 F.3d at 488. Furthermore,

[a] reviewing court does not revgdi the evidence or redetermine the
credibility of the witnesses whose deamer has been observed by the trial
court. Marshall v. Lonberger459 U.S. 422, 434, 103 S.Ct. 843, 74
L.Ed.2d 646 (1983). It is the prawde of the factfinder to weigh the
probative value of the evidence andake any conflicts in testimoni}eal

v. Morris, 972 F.2d 675, 679 (6th Cir922). An assessment of the
credibility of withesses is generalbeyond the scope of federal habeas
review of sufficiencyof evidence claimsGall v. Parker,231 F.3d 265,

286 (6th Cir. 2000).
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Matthews v. Abramajty819 F.3d 780, 788 (6th CR003). Theravas sufficient
evidence at Petitioner’s trial to sustain hasiction for first-degee home invasion, and
“[tlhe mere existence of suffient evidence to cwict . . . defeats a petitioner’s claim.”
Id. at 788-89.

Petitioner, however, maintains that thelding in question wa not a “dwelling,”
as defined in the statute, and that @raaison was not “lawfly present” in the
building, as required for a cortion on the charged offens&dhe home-invasion statute,
however, defines a dwelling as “a structure or shelter that is used permamnently
temporarilyas a place of abode, including an apguant structuretiached to that
structure or shelter.” Mich. Comp. La®s/50.110a(1)(a) (emphasis added).

Grandmaison testified that he stayethatshop during the ve& because he lived
out of town. This testimony &n indication that the buildigwas used temporarily as a
dwelling and that Grandmaison had permission to uskuihding as his abode during
the work week. In fact, thiglichigan Court of Appeals datained that the shop where
Grandmaison stayed served as his althateng the work week. The state court’s
interpretation of the home-invasion statutedsi this Court on habs corpus review.
Bradshaw v. Richeyp46 U.S. 74, 76 (2005).

The Michigan Court of Appeals condied on review of Petitioner’s claim that
“the direct and circumstantial evidencalarasonable inferences that may be drawn
from the evidence were sufficieto support deferaht’s conviction for first-degree home
invasion.” Maxie, 2014 WL 3612702, &8. For all the reasons given above, this

conclusion was not contrary to, @n unreasonable application dckson Petitioner,
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therefore, has no right to relief on the basdikis challenge to the sufficiency of the
evidence on th home-invasion charge.

3. Possession of Burglar Tools

Petitioner alleges that there was insufficient evidengos$ession of burglar
tools. To convict a defendant of this crime,

the prosecution must prove beyandeasonable doubt that (1) the

defendant knowingly possessed (2) a traimplement adapted or designed

for forcing or breaking open any building, room, vault, safe or other

depository (3) in order to steal monayother property (Awith the intent

to use or employ the tool to force entry to steal money or other property.

MCL 750.116.

People v. KendrixNo. 317371, 201¥VL 6602692, at *2 (MichCt. App. Nov. 20, 2014)
(unpublished).

Petitioner admitted at trial that he passsd tools before he entered the building
and that he stole property from the buildinthe elements in question here are whether
he possessed a tool “adapted or designed foinfp or breaking opeany building” with
the intent to force entrand steal property.

The testimony at trial established that Petitioner

had possession of a hammer, two wchgvers, four wrenches, and a

folding knife when he was searchieglthe police. Further, one of the

officer(]s testified that based onshexperience and training, he would

classify the items as burglary toddscause people breaking into buildings

use similar instruments to break oy mpen windows or doors. He added

that although the tools Habther uses, the fatttat they were on the

defendant on scene also led him tadade they may be burglary tools.

Maxie, 2014 WL 3612702, at *11.
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Although Petitioner testified that heok a hammer and screwdrivers from the
building, no one reported thatols were missing from the iding. (11/7/12 Trial Tr. at
89.) The Michigan Court dhppeals, therefore, reasably inferred that Petitioner
possessed tools before entering the buildifilge Court of Appeals also reasonably
concluded that, “because thendow could only be opendxy prying it op@& or breaking
it, and the evidence established that defenkadt[] been inside the building without
permission, there was sufficient credible evitketo support a finding that [he] planned
to use or actually used the tools fdurm him to break into the buildingMaxie, 2014
WL 3612702, at *11.

A rational trier of fact ould have concluded from the evidence taken in the light
most favorable to the prosecution that Patiéir possessed tools “adapted or designed for
forcing or breaking open any itding” with the intent to beak into the building and steal
property. Thus, the evidea was sufficient to suppdeetitioner’s conviction for
possession of burglar tools, atté state appellate court’sjadication of this issue was
not contrary to, or an ueasonable application afackson Petitioner has no right to
relief on the basis of his challenge to th#fisiency of the evignce on the charge of
possession of burglar tools.

B. Trial Counsel

Petitioner’s second claim alleges that thd traurt deprived him of a fair trial and
due process of law through improper evidewgtialings and by reising to grant his
motion for a new trial. The & for this claim is Petitioner’s allegation that his trial

attorney was ineffective. B&oner asserts that his attorn@jled to adequately consult
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with him before trial, failed to consult kevitnesses, and conducted an inadequate
investigation. The Michigan Court of Appeals rejected each of Petitioner’s claims on
direct review.

1. Clearly Established Federal Law

To succeed on his claims here, Petitianesst show “that counsel’s performance
was deficient” and “that the deficiepeérformance prejudiced the defens&trickland
466 U.S. at 687. The deficient-performapeceng “requires showing that counsel made
errors so serious that counsel was nottioning as the ‘counsel’ guaranteed the
defendant by the Sixth Amendmentd. Petitioner must demonstrate that “counsel’s
representation fell below an objeaigtandard of reasonableneskl” at 688.

The “prejudice” prong “requires showing treiunsel’s errors were so serious as
to deprive the defendant of a fair tria trial whose result is reliablelt. at 687. A
defendant must demonstrate “a reasam@bbbability thatbut for counsel’s
unprofessional errors, the result of theqaeding would have been different. A
reasonable probability is a probability sai@int to undermine confidence in the
outcome.” Id. at 694.

“The standards created Byricklandand § 2254(d) are both *highly deferential,’
and when the two apply in tasich, review is ‘doubly’ so."Richter, 562 U.S. at 105
(internal and end citations omitted). “Whg& 2254(d) applies, the question is not
whether counsel’s actions were reasonabllee question is wdther there is any

reasonable argument that counsel satisheitkland’sdeferential standard.id.
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2. Failure to Consult

Petitioner alleges that his trial attorrfayled to discuss trial strategy with him
before trial. According t®etitioner, he had a one-minute ene call with his attorney
and two five-minute face-to-facesits at the jail eight days before trial, and none of the
conversations included a discussion offdets and circumstances of the case.

Defense attorneys have “a duty to disqustential strategies with the defendant,”
and to “consult with the client regardingnportant decisions,’ tluding questions of
overarching defense strategyFlorida v. Nixon 543 U.S. 175, 178, 187 (2004ge also
Jemison v. Foltz672 F. Supp. 1002, 1007 (E.D.dWi 1987) (“Defense counsel had a
duty to consult with defendant on importantideons, and to bring to bear on the case
such skill and knowledge as moake the trial a reliabledaersary proceeding.”). “That
obligation, however, does not require counsaibtain the defendant’s consent to ‘every
tactical decision.’ "Nixon,543 U.S. at 187 (quotingaylor v. lllinois,484 U.S. 400,
417-418 (1988)). Thus, “counsel may exertiseprofessional judgment with respect to
the viability of certain defenses and evitlary matters withoutunning afoul of the
Sixth Amendment.”Lewis v. Alexanderll F.3d 1349, 1353-56th Cir. 1993).

Likewise, “[n]ot every restriction on cosal’s time or opportunity to investigate
or to consult with his client or otherwisepoepare for trial violates a defendant’s Sixth
Amendment right to counsel.’Morris v. Slappy 461 U.S. 1, 11 (1983). “[A] court must
indulge a ‘strong presumption’ that counselnduct falls within the wide range of

reasonable professional assistabeeause it is all too easytonclude that a particular
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act or omission of counsel was unreasoaaikhe harsh light of hindsightBell v.
Cone 535 U.S. 685, 702 (2002) (citirgyrickland 466 U.S. at 689).

The facts in this case were not comgled, and Petitioner admits that he had a
meaningful discussion about the defensdegrawith his attorneyuring trial. See
Petitioner's Amended Menmmandum of Law, p. 40, 56, BEONo. 10, Page ID 208, 224.
Furthermore, defense couhfikely had access to Petitiorig criminal record, the
transcript of Petitioner’s preliminary examirwan, and the results of the competency and
criminal-responsibilityexamination.

Defense counsel, no doubt, also hadess to police officer Ryan Patterson’s
police report which indicates that Petitioneid Officer Patterson the same story that
Petitioner presented at trial. In other worlti® comments that Petitioner made to Officer
Patterson on the way to jail became Petitioner’s defense to the charges at trial.

To summarize, defense counsel had aces critical fact in the case, he
appeared to be prepared for trial, andils® had a meaningful consultation with
Petitioner during trial. As a result, defensounsel’s performance was not deficient, and
Petitioner was not prejudiced by counsel'sgdle failure to spenahore time consulting
with him before trial.

3. Failure to Contact Witnesses

Petitioner alleges next that defense colfasked to consult and call key witnesses
who would have revealed weaknesses in theguution’s case. The Michigan Court of

Appeals rejected this claim by stating that “not calling defendant’s suggested possible
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witnesses was sound trial strategy,” which iwdo‘not second-guess with the benefit of
hindsight.” Maxie, 2014 WL 3612702, at *6.

Defense attorneys have “a duty to mag@sonable investigations or to make a
reasonable decision that makes paréiculvestigations unnecessarystrickland 466
U.S. at 691. “This duty includes the obliga to investigate all withesses who may have
information concerning his or helient’s guilt or innocence. Towns v. Smitf395 F.3d
251, 258 (6th Cir. 2005). Und8trickland however, the Court “must presume that
decisions of what evidence to present am@ther to call or question witnesses are
matters of trial strategy.Cathron v. Jones/7 F. App’x 835, 841 (6th Cir. 2003) (citing
Hutchison v. Be]l303 F.3d 720, ®B4(6th Cir. 2002)).

One potential defense witness was Offiegan Patterson whom defense counsel
waived as a witness during trial. Petitioagentends that Officer Patterson would have
testified that Petitioner wasutik or high on drugwhen he was arrested. Petitioner
asserts that this testimony would have sugabhis trial testimony that he used drugs
with Grandmaison. Defense counsel, howewgormed the trial gurt that he did not
think Patterson’s testimonyomld benefit Petitioner and that Petitioner's comments to
the officer likely were hearsay11/7/12 Trial Tr. at 4-6.) Tehtrial court opined that this
was a strategic decisioid,. at 6, and the Michigan Court of Appeals concurrigldxie,
2014 WL 3612702, at *6. Because it waasenable strategy not to contact a witness
who could not help thdefense, defense counsel wasineftfective for waiving Officer

Patterson as a witness.
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Petitioner alleges that defense coursbeluld have interviged several other
proposed witnesses, including Deion lagwl Fredricka Donald, who would have
testified that Petitioner did nbave a hammer or screwdriwghen he left their home on
the night of the incident. According totRener, other witnessesould have testified
that he frequently workon cars and carries tools irs fpiockets, and a character witness
would have testifiethat Petitioner does not break into and enter buildings. Petitioner
asserts that these witnesses wdwdde supported his defense.

Defense counsel, however, informed tha& twourt in the jury’s absence that,
although Petitioner did give him a list of peopleo could verify that he worked on cars,
Petitioner did not tell him that those peoplere present with hi on the night in
guestion. The attorney did not place théividuals’ names on his witness list because,
whether Petitioner worked on cars was n&gvant; the question was whether Petitioner
used the tools in his possession as burgtaston November 3, 2011. (11/8/12 Trial Tr.
at 55-56.)

Furthermore, the Michigan Court oppeals reasonably concluded that, even if all
the proposed witnesses had testified contlilstevith Petitioner’s assertions, Petitioner
failed to show that the additional testimaomguld have been outcome determinatiGee
Maxie, 2014 WL 3612702, at *9For example, if the witnesses had testified about
Petitioner frequently carrying tools to repair ¢dtkere was still thessue of the origin or
purpose of the other tools found with [Petiter] around 3:30 a.noutside of a building
with damaged utility equipment and a winddvat had been oped by apparently

moving an aluminum rod.Maxie, 2014 WL 3612702, at *5As for the character
18



witness, it was sound trialrategy not to produce himebause any cross-examination by
the prosecutor regarding Petitioner’'s charactend have been harmful to the defense,
given Petitioner’s past conviotis and admitted drugse. The Court concludes that trial
counsel was not ineffective for allegediylifeg to contact and call Petitioner’s proposed
witnesses.

4. Failure to Object

a. The 911 Recording

Petitioner asserts that defense counsel should have objected to the admission of
Grandmaison’s call to the 911 operatocdngse the recording was not provided to
defense counsel before trial. Defensersel, however, used the tape to support
Petitioner’'s defense by arguing to the jtimat Grandmaison saded a little disoriented
on the 911 tape and that theatientation could have beenedio his using crack cocaine
with Petitioner. (11/8/12 Trial Tr. at 26T)his was reasonable trial strategy and not
ineffective assistance.

b. Failure to Object to the Prosecutor’s Closing Argument

Petitioner contends that the prosecut@ade numerous prejudicial statements
during closing arguments and that defense aalwsi®uld have objected to the remarks.
The trial court, however, instructed the jurors that the attorneys’ closing arguments were
not evidence and that the jurors shouldebtneir decision onlgn the admissible
evidence. (11/6/12 Trial Tr. at 78-79; 11/8/Trial Tr. at 35-37.) These instructions
arguably cured any irgailarities in the prosecutor’s arguments, because “juries are

presumed to follow their instructionsRichardson v. Marsi81 U.S. 200, 211 (1987);
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see alsdyrd v. Colling 209 F.3d 486, 537 (6th Cir0Q0) (stating that, when a court
instructs a jury that thetarneys’ arguments are notidgnce, such instructions
sometimes cure improprietiesatosing arguments) (citingnited States v. CarrqlR6
F.3d 1380, 1389 ri.2 (6th Cir. 1994)).

Furthermore, the prosecutor's comnsewere based on the evidence, were
reasonable inferences from thedmnce, or were a resporteethe defense theory. As
such, they were not improper. Prosecsitmay “argue the record, highlight any
inconsistencies or inadequacies of the defesnse forcefully assert reasonable inferences
from the evidence. Cristini v. McKee 526 F.3d 888, 901 {6 Cir. 2008).

The Michigan Court of Appeals reasonably concluded that, because the prosecutor
did not engage in any miscondudefense counsel could not be faulted for failing to
object. Maxie, 2014 WL 3612702, at *15. Petitiondhnerefore, is not entitled to relief
on the basis of defense counsel’s failurelgect to the prosecutor’s remarks.

5. Failure to Impeach

Petitioner contends that defense couskelld have impeaed Grandmaison and
Sergeant Matthew Wardith prior inconsistent statemeritgat they made at Petitioner’s
preliminary examination. At the preliminaexamination, Grandmaison stated that, after
he heard the aluminum bar hit the groumelJooked through the office window and did
not see anything. (11/15/11 Preliminary ExartioraTr. at 6.) At trial, he claimed that
he saw the silhouette of a person in the fenoepamy’s office. (11/7/12 Trial Tr. at 15.)

This was not substantially inconsistent whils testimony at the preliminary examination
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where he testified that, although he did st the intruder’s face, he saw a shadow.
(11/15/11 Preliminary Examitian Tr. at 6-8.)

Furthermore, “[c]ourts generally enttisoss-examination techniques, like other
matters of trial strategy, to tipeofessional discretion of counselMillender v. Adams,
187 F. Supp. 2d 852, 870 (E.®ich. 2002). “[T]actical decisions are not ineffective
assistance of counsel simgdgcause in retrospecttter tactics may have been
available.” Id. at 872 (citindohnson v. Hofbaugf 59 F. Supp.2d 582, 607 (E.D. Mich.
2001)).

Other facts in dispute are whether Graagson called the 911 operator before or
after he saw a person in thelding and whether he saw Patitier with a flashlight. But
the alleged inconsistencies in testimony asthissues were minor, given the fact that
Petitioner admitted to being in the buildingdainteracting with Gandmaison while he
was there. Therefore, defense counsellarato cross-examine Grandmaison about the
alleged inconsistencies betweBrandmaison’s testimony tite preliminary examination
and at trial did not prejudideetitioner. Defense counsetidiross examine and re-cross
examine Grandmaison, and when, as hedefense attorney conducts a meaningful
cross-examination of a witneghe attorney’s “failure to employ a trial strategy that, in
hindsight, might have beenore effective, does not gstitute unreasonable performance
for the purposes d@trickland” Cardwell v. Netherlandd71 F. Supp. 997, 1019 (E.D.
Va. 1997). Petitioner’s claim about tr@unsel’s alleged failure to impeach
Grandmaison lacks merit.

As for Sergeant Ward, his allegedly princonsistent statment was that the
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window which Petitioner supposedly entergpeared to be open and not damaged.
(11/15/11 Preliminary Examination Tr. at 20.) tAal, he stated, “I believe [the window]
was removed, and part of it was layinghe shrubs. | can’t member exactly, but it
was open.” (11/7/12 Trial Tr. at 59-60.) Because he was noircaltaut the condition
of the window when he testified at tridiefense counsel’s failure to question Sergeant
Ward about his prior testimony did not ambto deficient performance. The jury,
moreover, had an opportunity ¥eew a picture of the window and to make its own
determination as to whether the windowswaissing or broken. Therefore, defense
counsel’s allegedly deficient perforn@ndid not prejudice the defense.

For all the reasons given above in tligcussion on defense counsel, counsel’s
performance was not deficient, and tieficient performance did not prejudice the
defense. The state court’s rejection of Peatgits claims regardintgial counsel was not
contrary to, or an unreasonable applicatiorbtrfickland and Petitioner is not entitled to
relief on his second claim.

C. The Prosecutor

In his third claim, Petitioner allegesatithe prosecutor deprived him of due
process and a fair trial by eliciting irrelevamtd highly prejudiciainformation, arguing
facts not in evidence, expressing a person@gfe certain factsand shifting the burden
of proof to Petitioner. The Staargues that these assertions are procedurally defaulted
because Petitioner failed to preserve therddior state appellate review. Petitioner

replies that a failure to review his progtarial-misconduct claims would result in a
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fundamental miscarriage of justice becauseslaetually innocent of the crimes for
which he was convicted.

1. The Doctrine of Procedural Default

A procedural default is “a critical failute comply with stag procedural law.”
Trestv. Cain522 U.S. 87, 89 (1997 ). Under ithectrine of procedural default, “a
federal court will not review the meritd [a state prisoner’s] claims, including
constitutional claims, that aade court declined to hebecause the prisoner failed to
abide by a state procedural ruleMartinez v. Ryan566 U.S. 1, 9 (2012)In this Circuit,

“[a] habeas petitioner’s claim will beeeémed procedurallgefaulted if each

of the following four factors is met(1) the petitioner faile to comply with

a state procedural rule; (2) the staterts enforced thaule; (3) the state

procedural rule is an adequataelandependent state ground for denying

review of a federal constitutionalasin; and (4) the petitioner has not

shown cause and prejudice excusing the defaulldloyiec v. Bradshaw

657 F.3d 293, 302 (6th Cir. 2011)]. To determine whether a state

procedural rule was applied to bar d@éas claim, [courts] look “to the last

reasoned state court decisdisposing of the claim.'Guilmette v. Howes

624 F.3d 286, 291 (6tGir. 2010) (en banc).
Henderson v. Palmei730 F.3d 554, 56(bth Cir. 2013).

2. Application

The state procedural rule in questinere is Michigan’s contemporaneous-
objection rule. The rule requires defendantsriminal cases to preserve their appellate
claims by objecting on the sargeund in the trial courtPeople v. Buig298 Mich. App.
50, 70-71; 825 N.wW.2d 361, 374 (2012).

The first procedural-default factor is sited because Petitioner admits that he did

not object at trial to most of éhprosecutor’s alleged errorSeePetitioner's Amended
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Memorandum of Law, p. 61, BECNo. 10, Page ID 229. Tlsecond factor is satisfied
because the MichigaBourt of Appeals enforced tlwntemporaneousbjection rule
when it stated that Petitioner did not presdrigeclaim about the prosecutor’s closing
remarks by objecting at trialSee Maxie2014 WL 3612702, at *6 As for Petitioner’s
claims that the prosecutor suppressed faverastimony and failed to correct perjured
testimony, the Court of Appeals reviewtd@ claims for “plain error” affecting
Petitioner’s substantial rights because the issues were unpresketvat*12.

Although the Michigan Couof Appeals also address@etitioner’s prosecutorial-
misconduct claims on the merits, this altermatiolding “does not require [the Court] to
disregard the state court'sifling of procedural bar.Coe v. Bell 161 F.3d 320, 330 (6th
Cir. 1998). As explained iHarris v. Reed489 U.S. 255 (1989),

a state court need not fear reachirgrierits of a federal claim in an

alternativeholding. By its very definion, the adequatnd independent

state ground doctrine requires the fetlecaurt to honor a state holding that

is a sufficient basis for the state cosfjidgment, even vém the state court

also relies on federal law. SEex Film Corp. v. Mulley296 U.S. 207,

210, 56 S.Ct. 183, 184, 80 L. Etb8 (1935). Thus, by applying this

doctrine to habeas cased/dinwright v.Sykes433 U.S. 72 (1977)] curtails

reconsideration of the federal issuefederal habeas as long as the state

court explicitly invokes a state procedubar rule as a separate basis for

decision. In this way, a state cboray reach a federal question without

sacrificing its interests in firigy, federalism, and comity.
Id. at 264 n.10 (emphasis in original). The setprocedural-default ¢or is satisfied.

The third factor is satisfied if the state procedural rule in question was an adequate
and independentate ground for denying review offederal constitutional claim. “The

adequacy of a state procedusal turns on whether it isfnly established and regularly

followed; a state rule is ingendent if the state court actually relies on it to preclude a
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merits review.” Biros v. Bagley422 F.3d 379, 387 (6th Cir. 2005) (citiAela v.
Martin, 380 F.3d 915921 (6th Cir. 2004)).

“Michigan’s contemporaneous-objectionle is both a well-established and
normally enforced procedural rulelaylor v. McKee649 F.3d 446, 451 (6th Cir. 2011),
and the Michigan Court of Ageals relied on the rule to preclude full review of
Petitioner’s prosecutorial-misconduct claiminherefore, the third procedural-default
factor is satisfied.

The fourth factor requires a petitioriershow “cause” for his state procedural
error and resulting prejudice. In the abseniceause and prejudice,” a habeas petitioner
may pursue a procedurally defaulted claimyahhe can demonstrate that failure to
consider his claim wiltesult in a fundamental sgarriage of justiceColeman v.
Thompson501 U.S. 722750 (1991).

Petitioner alleges in a reply to the Stataiial answer to his habeas petition that
a fundamental miscarriage ofjpice would occur if the Coufailed to review his claim
because he is actually innoten first-degree home invasi and possessi of burglary
tools. SeePetitioner's Reply to Respondent’'s Answe. 14, ECF No. 17, Page ID 921.
It is true that “[a] fundamental miscarr@g@f justice results fra the conviction of one
who is ‘actually innocent.’ "Lundgren v. Mitchel440 F.3d 754, 764 (6th Cir. 2006)
(quotingMurray v. Carrier, 477 U.S. 478, 496 (1986)Nevertheless, “prisoners
asserting innocence as a gateway to defaulechsimust establish that, in light of new
evidence, ‘it is mordikely than not that no reasonaljuror would have found petitioner

guilty beyond a reasonable doubt.House v. BeJl547 U.S. 518536-37 (2006)
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(quotingSchlup v. Delp513 U.S. 298, 327 (1995)). “To beedible, [a claim of actual
innocence] requires [the] petitioner to supgostallegations of constitutional error with
new reliable evidence — whether it be exatidpy scientific evidence, trustworthy
eyewitness accounts, or critigatysical evidence — that wast presented at trial.”
Schlup 513 U.S. at 324.

Petitioner has not presented the Coutthany new and credible evidence of
actual innocence, and the evideragainst him was substantial. Therefore, a miscarriage
of justice will not occur as a result of the Court’s failure to address the substantive merits
of Petitioner’s prosecutorihisconduct claims.

Although Petitioner alleges in his secondimi that trial cougel was ineffective
for failing to object to the prosecutor’s cieg argument, the Michigan Court of Appeals
determined that the prosecuthbd not engage in any misodunct and, therefore, defense
counsel could not be faulted for failing to objebtaxie, 2014 WL 3612702, at *15.
This Court agrees, because firosecutor was entitled to “argiire record, highlight any
inconsistencies or inadequacies of the defesnse forcefully assert reasonable inferences
from the evidence. Cristini, 526 F.3d at 901.

Furthermore, the evidence against Raigr was substantial, and the trial court
instructed the jurors thateéhattorneys’ arguments were mstidence. Petitioner’s claims
of perjury and suppression of evidence lackitier the reasons giveby the state court:
there was no suppression of evidence favertbthe defense, and Sergeant Ward’s
testimony was not clearly perjuryjdaxie, 2014 WL 3612702, at *12-*13. Therefore,

defense counsel was not ineffective for failingpbject to the prosecutor’'s remarks and
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conduct, and Petitioner has not shown “edder his procedural defaults. His
prosecutorial-misconduct clainase procedurally defaulted.
D. Appellate Counsel

Petitioner alleges in a supplement te Amended memorandum of law that his
appellate attorney on direct review wasfieetive for failing to adequately investigate
and raise Petitioner’s claimbaut trial counsel. The SuprenCourt, however, has stated
that an indigent defendantdao constitutional right to compel appointed counsel to raise
nonfrivolous claims if counseas a matter of professial judgment, decides not to
present those claimslones v. Barnegl63 U.S. 745, 751 (1983). “In fact, the process of
winnowing out weaker arguments on appsdhe hallmark of effective appellate
advocacy.”Monzo v. Edward281 F.3d 568, 579 (6th CR002) (quotation marks and
end citations omitted). To @vail on his claim about appellate counsel, Petitioner must
demonstrate (1) that his appellate attoraeted unreasonably in failing to discover and
raise nonfrivolous issues onggal and (2) there is aasonable probability Petitioner
would have prevailed omppeal if his attorney had raised the issu@sith v. Robbins
528 U.S. 259, 28(2000) (citingStrickland 466 U.S. at 687-91, 694).

The state trial court rejected Petitionarfaim as frivolous, noting that “appellate
counsel not only argued ineffective assistahy trial counsel, but argued it with great
force, inboththe Circuit Court and the Court of Appeald$?eople v. MaxieNo. 11-
36678-FH-3, at 2-3 (Saginaw Cty. Cir. Cict. 29, 2015), ECF N@2-20, PagelD 1397-
98 (emphasis in original). The trial court afsated that the appellatgtorney “devoted

more than 76 hours to attempting, with gr&all, to obtain[] a ne trial for Defendant,”
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and the fact that he was unsuccessful didmedn he rendered substandard assistance of
counsel.ld. at 3, Page ID 1398.

Petitioner raised his underlying claintsoat trial counsel on direct review, either
through counsel, or in hjgo sesupplemental brief. To the extent that appellate counsel
failed to adequately raise or investigatey of those claims, counsel did not act
unreasonably, because the claims lack merithfe reasons given above in the discussion
on trial counsel. It follows that the stat@kicourt’s ruling — thaPetitioner’s claim about
appellate counsel was frivolous — was not cagtta, or an unreasonable application of,
Supreme Court precedent. Petitioner, theretwais,no right to relief on the basis of his
claim about appellate counsel.

I\VV. Conclusion

The state-court decisions on Petitioner’stfisecond, and fourth claims were not
contrary to Supreme Court precedent areasonable applications of Supreme Court
precedent. The state-court decisions aldmndt amount to unreasainle determinations
of the facts. Additionally, thetate-court rulings were not so lacking in justification that
there was an error beyoady possibility for fairmindedisagreement, and Petitioner’s
third claim is procedurally defaulted. Aadingly, the Court demis the petition for writ
of habeas corpus.

The Court also denies a certificateapipealability because reasonable jurists
would not find the Court’'s assessment of Ratitir’'s first, second, and fourth claims
debatable or wrongSlack v. McDaniel529 U.S. 473, 484 (2000). As for Petitioner’s

procedurally-defaulted third claim, reasblejurists would not “find it debatable
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whether the petition states a valid claim of deial of a constitutional right” or that the
Court’s procedural ruling was incorredd. Petitioner, nevertheless, may appeal this
Court’s decisionn forma pauperidecause he was permitted to proceeidrma
pauperisin this Court, and an appeal colld taken in good faith. 28 U.S.C. 8
1915(a)(3); Fed. R. App. P. 24(a)(3)(A).

S/Victoria A. Roberts

VICTORIAA. ROBERTS
Dated: December 12, 2018 UNITED STATES DISTRICT JUDGE
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