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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CORY HOLLAND,
Plaintiff, CASE NO. 16-10817
HON. DENISE PAGE HOOD
V.

BEST BUY STORES, L.P.,

Defendant.
/

ORDER GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT [#27]

Now before the Court is a Motion for Summary Judgment filed on December
23, 2016 by Defendant Best Buyo8is, L.P. (“Defendant”). [Dkt. No. 27] Plaintiff,
at the time aro selitigant, filed a response to¢hMotion on January 9, 2017 [Dkt.
No. 29], to which Defendaniiéd a reply. [Dkt. No. 30]After reviewing the briefs,
the Court determined that the interests of justice warranted the appointment of pro
bono counsel for Plaintiff and the filingakupplemental response brief on Plaintiff's
behalf. The first pro bono counsel withdrew before supplementing Plaintiff's
response, and the Court appointed asd@ro bono counsel. Plaintiff's second pro
bono counsel recently filed a supplementapanse brief, and Bendant timely filed

a supplemental reply brief. For the reas set forth below, Defendant’s Motion is

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2016cv10817/309017/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2016cv10817/309017/59/
https://dockets.justia.com/

granted with respect to Plaintiff’'s age diszination claim, granted in part and denied
in part with respect to Plaintiff's racesdrimination claims, and granted in part and
denied in part with respect to Plaintiff's retaliation claims.
I BACKGROUND

Defendant hired Plaintitbn August 25, 2013 as a part-time Sales Transaction
Associate (“STA”) in the Home Sales dejpaent at Defendant’s Roseville, Michigan
store. Dkt. No. 27, Ex. 1 (Plaintiff®eposition) at 126, 129-30 and Ex. 2 (Brandon
Wood Declaration) at § 4. Plaintiff wasmarily responsible for assisting customers
with selecting merchandise, providingchnical information about Defendant’s
products, and partnering with other employteesnsure customer needs were Ihaet.
at Ex. 1 at 134, 188-90, 221; Ex. 2 at 15, EXMario Vicencio Declaration) at 4.
Plaintiff reported to Brandon Wood (“Wooq'the Home Salelslanager, and Mary
Ayyoub (“Ayyoub”), the Home Sales Supé&ser, who also reported to Wodd. at
Ex. 1 at 129, 131-32; Ex. 2 &§t4. Wood, in turn, reported to the Roseville store’s
General Manager, Mario Vicencio (“Vicenciol{l. at Ex. 2 at 3; Ex. 3 at {3; and Ex.
4 (Ayyoub Declaration) at 5.

Defendant’s sales staff ws together as a team and provides support to each
other so that customer needs can be ldedt Ex. 3 at 15; Ex. 2 at 5. Within weeks

after Plaintiffs employment commence®#Vood claims he started to receive



complaints that Plaintiff had an aggressieeneanor and was not a team player. One
member of the Home Sales staff toleb®d that he/she was uncomfortable working
with Plaintiff because Plaintiff: (a) fggently argued with coworkers; (b) told
coworkers that he was better than thamd (c) believed coworkers should receive
less sales credit than he didl.at Ex. 2 at 16; Ex. 3 §6. Wood also received reports
from some of Plaintiff's coworkers that Piff refused to answer questions for other
employee’s customers and refusedgsist with coworkers’ transactions. at Ex.

2 at 19.

In mid-October 2013, Wood asked Plainiif?laintiff was “interested in going
into being full-time since you already work the hours?” and Plaintiff responded,
“Absolutely.” Id. at Ex. 1 at 140. Plaintiff immediately submitted an internal
application for a full-time Transaction I8a Associate position in the Home Sales
department, with Wood's help and gunta through completing the applicatidah.
at Ex. 1 at 140-48. Wood told PlaintiffahWood would contact Plaintiff in a few
days for an interview, as Wood was thenager over the department where Plaintiff
was seeking the full-time position and wasgensible for making a determination on
Plaintiff's applicationld. at Ex. 2 at 7; Ex. 5 (Hong&ales Manager Job Description).
Wood never interviewed Plaintiff for the full-time position. When Plaintiff asked

Wood why Plaintiff did not get an interview, Wood would not tell Plaintiff why.



Plaintiff asserts that Ayoub told Plaintiff that the reason Plaintiff did not get an
interview and the job is because Kyle Clugmain (“Chamberlain”), then Defendant’s
Connectivity Manager at the Rasliée store, told Wood not to give the job to Plaintiff
because Chamberlain wanted to give thitetp a friend’s girlfriend (the girlfriend,
who was white, also worked the Home Sales department). at Ex. 1 at 142-47,
199. According to Defendant’s Motion,d#itiff did not meet the requirements for
the position, because in order to be poted from a part-time to full-time position,
Defendant requires employees to hdeenonstrated: (a) the willingness and ability
to coach and train coworkers; and (bastery of product knoedge within the
relevant department, which is obtain¢hrough customer interactions and by
completing “e-learning” training modules for the products sold in the department
where the position is being sougdldt.at Ex. 2 at §{7-8. Wood claims that his personal
observations and the reports he hadeived from Plaintiff's coworkers about
Plaintiff's unwillingness to share information with them led Wood to conclude that
Plaintiff did not meet the coworker coaching and training requiremdn#ccording
to Wood, Plaintiff also had not completed many of the required e-Learnings for the
Home Sales department, having attaineg tnbnze status, whesilver status was
necessanid. at Ex. 2 at 75, 7-8; Ex. 6 (Plaintiff's e-Learning Record).

A few days after Plaintiff submitted the application for full-time employment,



Wood told Plaintiff on the sales floor, and tHeid a meeting with Plaintiff to advise
Plaintiff, that Plaintiff would not be considered for the positidnat Ex. 2 at 117-8;
Ex. 1 at pp. 142-44. During the meeting, Wood states that he told Plaintiff that
Plaintiff needed: (1) more experiencatliwthe products in Home Sales; (2) to
complete additional e-Learnings and becameer certified; and (c) to demonstrate
a willingness to teach, coachnd train his coworkerdd. Defendant asserts that
Plaintiff did not respond well to the nefvem Wood, as Plaintiff became agitated and
loud at the meetingd. at Ex. 2 at 8. Wood claims he asked Plaintiff to calm down,
but Plaintiff did not restrain his emotioné/ood told Plaintiff he would talk with him
more at a later time, after Plaiifitiad a chance to compose himskilf.at Ex. 2 at 8.
When Plaintiff did not get the full-timgosition, he gave a two-week notice of
his intention to quit to Vicencidd. at Ex. 1 at 147-48. Plaintiff testified that, after
Ayoub (and Wood) talked to Plaintiff abagtelying with Defendant and moving to a
different department headed by Josh Rosenau (the front lanes department), Plaintiff
agreed to continue working for Defenddt. at Ex. 1 at 148. Chamberlain barred
that transfer and required that Plaintiff continue to work in the Home Sales
department, and Plaintiff responded thatwaild quit if not allowed to transfeld.
at Ex. 1 at 148-49.

A few days after the discussion about Riidi's full-time application, Plaintiff



and Wood had another meeting, and Chamberlain, Defendant’s Connectivity Manager
at the Roseville store, was in the megtioom when Plaintiff and Wood began their
conversationld. at Ex. 2 at 19; Ex. 8 (ChambaraDeclaration) at 15; Ex. 1 at
149-52. According to Woodhe spoke to Plaintiff about Plaintiff’'s performance and
things Plaintiff needed to work on to improVe. at Ex. 2 at 9. Wood also talked to
Plaintiff about becoming a temporary sopsor of other employees, such that
Plaintiff would be evaluated on the succesthefHome Sales depment and not his
individual salesld. at Ex. 1 at 150. Chamberlagreed with Wood’s proposal that
Plaintiff become atemporary supervisor, Bhamberlain wanted to address one other
“problem.” Chamberlain stated that gf@blem was Plaintiff's “damn attitude,” and
stated to Plaintiff: (1) “You know yoliave an attitude problem, you know, you come
off very threatening;” (2) “You're very stet;” and (3) “You act like — you're just too
ethnic.” Id. at Ex. 1 at 150-51.

Plaintiff began a supervisory positiontie Home Sales department after that
meeting.ld. at Ex. 1 at 152. Plaintiff contends that sales for the Home Sales

department rose 100% but that his houopgded almost in hativo weeks lateid.

'‘Chamberlain also made comments about “you people” on occasion. After
Chamberlain made the “You're veryeit” and “too ethnic” comments, Plaintiff
believed the “you people” comments had racial undertddeat Ex. 1 at 190,
198-99.



at Ex. 1 at 152-53At the end of October 2013, Woadntends he received another
complaint about Plaintiff's aggressidemeanor, this time from a customdrat Ex.

2 at 110. The customer reported to Wood that the customer had been shopping in the
Home Sales department andlvétnessed Plaintiff confroatco-worker about a sales
dispute in a loud and aggregsimanner and then ask thb@tsales associate to “step
outside” to resolve the disputd. Plaintiff admits that a conversation took place and
that he asked his co-war to “step outside,id. at Ex. 1 at 155-56, but Plaintiff
asserts that he made the comment beeaRlaintiff and the coworker had a
disagreement over sales credit and Plaidtidf not want to “cause a distraction in
front of the customersld. The other employee involved, Jesse Barnes (“Barnes”),
also confirmed that Plaintiff had askednhio “step outside,iwhich Barnes believed
was a threat and that Plaintiff wanted to fight hidnat Ex. 2 at 710.

On November 3, 2013, when Plaintiffaved up at the store approximately two
hours before his shift was scheduled to beiginat Ex. 1 at 162-63, Wood asked
Plaintiff to meet with Wood and Ayyoub thscuss the incident involving Barnés.
at Ex. 2 at 111. During the meetiri®gJaintiff became agitate removed his work
shirt, and told Wood that Plaintiff was no longer going to work for Wood in the Home
Sales department. at Ex. 2 at §11; Ex. 4 at {16s®&e alsdEx. 1 at 157-58, 162-64.

Ayyoub states that she considered Pl#isttemperament at the meeting volatile,



such that it seemed Plaintiff might MVood, and Ayyoub tookut her phone so that
she could be ready to call 911 if necesshtyat Ex. 4 at 7.

When the meeting ended, Wood addidelaintiff that he would need to
complete a voluntary separation form if Plaintiff was quittidgat Ex. 1 at 163-64;
Ex. 2 at 11; Ex. 4 at 8. Plaintiff dibt complete the form because he was only
refusing to work for Woodld. at Ex. 1 at 163. Plaintiff did not report for his
scheduled shift that afternoon (NovemBgrmissed his remaining four scheduled
shifts that week (on November 6, 7,d8)d 9). He did not appear for his first
scheduled shift for the following week (on November 1d)at Ex. 2 at §12; Ex. 1
at 164-65. Wood states that he und®dtPlaintiff's November 3, 2013 absence to
be confirmation that Plaintiff had quit, and Wood contacted Defendant’s human
resources hotline that day to repihr® incident and request guidanite.at Ex. 2 at
112; Ex. 9 (HR Service Report No. 9472). Wood reported that Plaintiff spoke loudly
during their meeting, and Plaintiff hadrially resigned his employment but refused
to complete a voluntary separation foroh.

After Plaintiff left the meeting, Plainitff saw Vicencio in the parking lot and
talked to Vicencio about the meeting witffood and Ayoub. Vicencio told Plaintiff
to contact Defendant’s human resourdepartment, and even though Plaintiff said

he was supposed to work that afternoortevicio told Plaintiff not to come back to



work until Plaintiff talked to human resourcés. at Ex. 1 at 157-58, 164. Plaintiff
called Defendant’s human resources hetbim November 3, 2013 to complain about
the incident with Wood. A report @pared by Defendant’'s human resources
department reflects that Plaintiff spdkea representative by phone on November 4,
2013, and complained that Wood had beessigning Plaintiff more work than
necessary, which prevented Plaintiff from concentrating on hisgost Ex. 10 (HR
Service Report No. 0526); Ex. 1 at 158-%%fendant’s records do not contain any
notation that Plaintiff complained abade or race discrimination on that cédl at

Ex. 10.

Plaintiff testified at his deposition thae told human resources during the
November 4, 2013 call that Plaintiff felt tHahey’re discriminatory because of my
age.”ld. at Ex. 1 at 158-59, 177, 179, 200. Pldirtiso testified that “I tried to talk
to management numerous times befored that [November 3rd] blow up with my
leaders,” Brandon and Marld. at Ex. 1 at 186. Josh, . | talked to him about the
problems | was having, and he talkedvtario [Vicencio]. And every time | talked
to Mario about it, he told me hbought it was just a cultural issued. Plaintiff
stated that he had conversations witmmasagers where he complained about “racist
statements” that Chamberlain had mexdeim and others in his departmddt.at Ex.

1 at 203-07.



Vicencio was assigned to conduct the stigation into Wood’s and Plaintiff's
complaints. During his investigatiodjcencio interviewed Wood and Ayyoub, and
Vicencio had multiple conversations with Plaintiff. at Ex. 3 at 117-10; Ex. 1 at
159-60. During their conversations witicencio, Wood and Ayyoub reiterated that
Plaintiff had: (a) become aggressive agitated at the November 3 meeting; (b)
abruptly removed his work shirt; afc) told Wood that he was quittingl. at Ex. 3
at 117, 9; Ex. 2 at 113; Ex. 4 at T9aiRiff told Vicencio a much different story.
Plaintiff admitted that he had taken diis shirt and failed to report to work, but
Plaintiff denied that he told Wood thatwas quitting. Plaintiff indicated that he told
Wood only that Plaintiff did not want to wiofor Wood anymore, not that Plaintiff
was quitting his employment with Defendalat. at Ex. 3 at 9.

Because the information Vicencieaeived from Woodrad Ayyoub conflicted
with what Vicencio received from Plaintiff, Vicencio reinstated Plaintiff and gave
Plaintiff full back-pay for the two weeks Plaintiff missédl. at Ex. 1 at 159, 16; EX.
3 at 119-10. Vicencio had consulted Defant’s Attendance/Punctuality Policy and
determined that the appropriate penalty Péaintiff's failure to report to work on
November 3, 2013 (and the subsequmr@nts) was a final warnintd. at Ex. 3 at
199-10; Ex. 11 (Attendance/Punctual®olicy). Under the Attendance Policy,

employees who fail to report to work for a scheduled shift without notifying the
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manager on duty are considered a no callhmovsand issued a final warning for the
first offense. Id. at Ex. 11 at 2; Ex. 12 (Plaintiffs Policy and Ethics
Acknowledgment); Ex. 1 at 135-36.

At a meeting on November 15, 2013, Vicencio presented the final warning to

Plaintiff, and Plaintiff signed the finalarning, even though Plaintiff did not agree
with Defendant’s finding that Plaintiffad not come to work on those dags at Ex.
13 (Final Warning); Ex. 3 at 110; Ex. 1 at 159-60, 162. At that meeting, Vicencio
explained to Plaintiff the significance ofetfinal warning and advised Plaintiff that
future attendance violations woukhd to Plaintiff's terminatiorid. at Ex. 3 at 710;
Ex. 1 at 159-160, 162. Vicencio allowed Bt&f to transfer from the Home Sales
department to the front lanes area of tbesstwhere Plaintiff would be working under
the supervision of Josh Rosendulti-Channel Sales Managdd. This was the
position Plaintiff had previously disssed with Wood but been blocked by
Chamberlainid. Plaintiff told Defendant’s humamesources department on November
14, 2013 that Plaintiff had spoken to Vicemand “the matter has resolved. [Plaintiff]
requested that the setei request be closedd. at Ex. 1 at 178. Plaintiff's 40th
birthday was on November 19, 2018. at Ex. 20 (at PgID 470).

Plaintiff was scheduled to work 20 hourshee front lanes department, but after

Chamberlain said something to anothenager, Plaintiff’'s hours were reduced from
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20 to 8; and even though allegedly hourseneduced for everyone, Plaintiff states
that he learned that other employees did not have their hours rettu@dEXx. 1 at
161-62.

Plaintiff missed three consecutive scheduled shifts, on December 3, 4, and 6,
2013.Id. at Ex. 3 at 116, 11; Ex. 1 at 165. December 3, 2013, Plaintiff's car would
not start, and he contacted Vicencio, whid ®laintiff to get to the Roseville store
when Plaintiff could that day and latetdd?laintiff not to bother coming in when
Plaintiff’'s car still would not startid. at Ex. 1 at 165-66. The next day, Plaintiff
contacted Vicencio when the car was rgghto let Vicencio know Plaintiff was
headed in to work. Vicencio told Plainttfiat Plaintiff would have to talk to Josh
Rosenau before Plaintiff returned to woldt. at Ex. 1 at 166-67F-or the next several
days, Plaintiff did not work and did not hear from Josh Rosddaat Ex. 1 at 167-
68.

After Plaintiff's third consecutive agnce on December 6, 2013, the manager
on duty, Chamberlain, notified the humasaerces department of Plaintiff's latest
absences and the final wargithat Plaintiff had signeds a visthe November 3,
2013 no call/no showd. at Ex. 14 (HR Service Report No. 7335) at 17-19; Ex. 8 at
197-8. After reviewing documentation Bfaintiff’'s attendance record, the final

warning, and a statement confirming tRé&intiff had not reported for his scheduled
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shifts, Defendant’'s human resources deparit confirmed that Plaintiff: (1) had
violated his final warning and thett&ndance Policy; and (2) was subject to
termination.d. at Ex. 3 at 111-12; Ex. 11 at 2.

On December 11, 2013, Defendant’s humesources representative assigned
to the matter provided a template Involnmyt Separation Notice (“ISN”) to be used
for Plaintiff's termination.d. at Ex. 14 at 9-10, 17; Ex. 8 at 9. Over the next two
days, Chamberlain left Plaintiff a fe@phone messages askingawange a time to
discuss Plaintiff's absencds. at Ex. 8 at 19. On December 13, 2013, Chamberlain
reached Plaintiff by phone and asked hincame to the store to discuss Plaintiff’s
absences, but Plaintiff refused to do s&s a result, Chamberlain conducted the
meeting by phondd. Chamberlain states that hdvesed Plaintiff that Plaintiff was
being terminated for violating thet#&ndance Policy whilen Final Warningld.
Wood was present for the phone meeting, but he did not partidghatex. 2 at 114.
After the meeting, Chamberlain colaed the ISN and submitted it to human
resources for processing. at Ex. 15; Ex. 8 at 19. Ptdiff agrees that Chamberlain
called Plaintiff to tell Plaintiff that he was fireti]. at Ex. 1 at 167-68, but Plaintiff
states that Chamberlain told Plaintifettermination was becse the FBI had come
to Defendant’s Roseville store looking for Plaintitf. at Ex. 1 at 183.

On December 17, 2013, Plaintiff submittedraternal appeal to request review

13



of his termination. In his appeal form, RIaif stated that he had missed his scheduled
shifts because he had car problems andkad addressing an arrest warrant that he
just learned had been issued against ldnat Ex. 16 (Appeal Form); Ex. 1 at 180-83.
In a March 3, 2014 e-mail to Defendantieman resources department, Plaintiff
supplemented his appeal with additiondbrmation and allegans, including, for

the first time in writing, allegations thdte had been subject to age and race
discrimination at the Roseville stold. at Ex. 17 (Investigation File) at 7-9, 76-80.

In response to Plaintiff's appeal, Datlant conducted an investigation process
that involved interviewing at least eigbt Defendant’'s employees and obtaining
statements from at least two othe3ee generally icat Ex. 17. At the conclusion of
the investigation, Defendant advisddaintiff that Defendant was unable to
substantiate Plaintiff's allegations thla¢ was treated less favorably than other
employees due to his race or aige.at Ex. 17 at 81.

Plaintiff filed a charge with the Michigan Department of Civil Rights
(“MDCR”) and the U.S. Equal Employme@pportunity Commission (“EEOC”) on
April 1, 2014, alleging he wareated differently than other employees at Defendant’s
Roseville store because of his age, race, sex and that he was terminated because
his age, race, and sed. at Ex. 8 (at PgID 444). On July 15, 2015, Plaintiff amended

his complaint with the MDCR to reflect tHa¢ was treated diffently and terminated

14



based on age, racmd retaliationld. at Ex. 8 at PgID 4450n November 10, 2015,
the MDCR dismissed Plaintiff’'s complaint diee“insufficientevidence to proceed.”
Id. at Ex. 18 (at PgID 446).

Plaintiff filed the instant lawsuit omMarch 7, 2016. Dkt. No. 1. In his
Complaint, Plaintiff alleged that Defenua (1) failed to promote him; and (2)
terminated him because osliace and age and in retéiba for reporting the manager
who fired him to human resourcdd. (at PgID 2). The legal bases for Plaintiff’s
claims, according to his Complaint, are, “Title VII of the Civil Rights Act of 1964
and/or the Elliot-Larsen Civil Rights Actld.

1.  STANDARD OF REVIEW

Summary judgment is appropriate in €asvhere “the pleadings, depositions,
answers to interrogatories, and admissionslejtbégether with the affidavits, if any,
show that there is no genuine issue atyp material fact and that the moving party
Is entitled to judgment as a matter of lawCelotex Corp. v. Catretd77 U.S. 317,
322 (1986). The moving party bears the burden of demonstrating that summary
judgment is appropriateEqual Employment Opportunity Comm’n v. MacMillan
Bloedel Containers, Inc503 F.2d 1086, 1093 (6th Cir. 1974). The Court must
consider the admissible evidence in tigltimost favorable to the nonmoving party.

Sagan v. United States of ArB42 F.3d 493, 497 (6th Cir. 2003).
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“At the summary judgment stage, factaist be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those facts.”
Scottv. Harris550 U.S. 372, 380 (2007) (emphasis aljd@ o create a genuine issue
of material fact, the nonmovant must nhmre than present “some evidence” of a
disputed fact. Any dispute as to a matefiagt must be established by affidavits or
other documentary evidence. Fed. R. ®v56(c). “If the [nonmovant’s] evidence
is merely colorable, or is not significantly probative, summary judgment may be
granted.” Anderson v. Liberty Lobby Inet77 U.S. 242, 249-50 (citations omitted).
Accordingly, a nonmovant “must produce evidence that would be sufficient to require
submission to the jury of éhdispute ovethe fact.” Mathieu v. Chun828 F. Supp.

495, 497 (E.D. Mich. 1993) (citations omidde “When opposing parties tell two
different stories, one of which is blatBncontradicted by the record, so that no
reasonable jury could belietea court should not adoptahversion of the facts for
purposes of ruling on a motion for summary judgme®cobtt 550 U.S. at 380.

1. ANALYSIS

Plaintiff, at the time proceedimgo se filed a form “Complaint of Employment
Discrimination” in this Court on Matc 7, 2016. The Complaint alleges that
Defendant discriminated against Plaintiff oa thasis of his race and age, in violation

of Title VII of the Civil Rights Act 0f1964, as amended (“Title VII"), and the
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Michigan Elliot-Larsen Civil Rights Act (“ECRA”). Plaintiff has testified that the
only persons associated with Defendaito discriminated against Plaintiff were
Chamberlain and Wood. Dkt. No. 27, Exafl 215. Plaintiff contends that: (1)
Chamberlain discriminated against Plaintiff on the basis of rdcat Ex. 1 at 209,
211, 213; (2) Wood discriminated against Plaintiff on the basis ofcagd,Ex. 1 at
200, 209, 213; and (3) Chamberlain andddf retaliated against Plaintiff because
Plaintiff complained that they wedgscriminating against Plaintifeee, e.gDkt. No.

1 (at PgID 2).

A. TitleVIl and ELCRA Discrimination Generally

Under both Title VIl and ELCRA, a “piatiff bringing a[n] . . . employment
discrimination claim must present eithdirect evidence of discrimination, or
circumstantial evidence that allows for erfierence of discriminatory treatment.”
Reeder v. City of Waynd77 F.Supp.3d 1059, 1079 (E.D. Mich. 2016) (citing
Johnson v. Kroger Cp319 F.3d 858, 864-65 (6th Cir. 2003)).

“Direct evidence of discrimination is thavidence which, ibelieved, requires
the conclusion that unlawful discriminatievas at least a motivating factor in the
employer’s actions.Wexler v. White’s Fine Furniture, In@137 F.3d 564, 570 (6th
Cir. 2003). “Direct evidence is evidencatiproves the existence of a fact without

requiring any inferencesRowan v. Lockheed Mim Energy Sys., Inc360 F.3d 544,
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548 (6th Cir. 2004). For circumstantalidence, the analysis is different.

When a plaintiff seeks to prove racial discrimination by circumstantial

evidence, the court applies theDonnell Douglagramework. First, a

plaintiff must establish a prima facie case of discrimination by showing

that: (1) she is a member of a proeettlass; (2) that she was qualified

for the job and performed her dutiestisfactorily; (3) that despite her

gualifications and performance,esBuffered an adverse employment

action; and (4) that she was replaced by a person outside of the protected
class or was treated less favorablgrita similarly situated individual
outside of the protected class. If aipliff establishes a prima facie case

of discrimination, the burden then dkito the defendant to “articulate

some legitimate, nondiscriminatory reason for the employee’s rejection.
Hawthorne-Burdine v. Oakland Unj\i58 F. Supp. 3d 586, 604 (E.D. Mich. 2016)
(internal citations omitted) (quotingcDonnell Douglas Corp. v. Gregd11 U.S.
792, 802 (1973)). “Circumstantial evidence . . . is proof that does not on its face
establish discriminatory animus, but dadew a factfinder to draw a reasonable
inference that discrimination occurreWexler 317 F.3d at 570.

If a plaintiff establishes a prima fac@ase, the burden then shifts to the
defendant to articulate some legitimatendiscriminatory reason for the adverse
employment action against the plainti@rosjean v. First Energy Corp349 F.3d
332, 335 (6th Cir. 2003McDonnell Douglas411 U.S. at 805. Once the defendant
offers a legitimate, non-discriminatorgason for its conduct, the burden shifts back

to the plaintiff to demonstrate that the defendant’s stated basis for the adverse

employment action is a pretext designed to mask discrimindiexas Dept. Comm.
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Affairs v. Burdine450 U.S. 248, 253 (1981 cDonnell Douglas411 U.S. at 805.

A plaintiff can establish pretext bygmucing evidence sufficient for a jury to
reasonably reject the defendant’s explanation and infer that the defendant intentionally
discriminated against the plaintibews v. A.B. Dick Cp231 F.3d 1016, 1021 (6th
Cir. 2000) (“A plaintiff can demonstrategiext by showing that the proffered reason
(1) has no basis in fact, (2) did not wadty motivate the defendant’s challenged
conduct, or (3) was insufficient to warrahe challenged condugt” A plaintiff can
not establish a prima face of age discnation based on vague, ambiguous or isolated
remarksHein v. All America Plywood Co., In@232 F.3d 482, 488 (6th Cir. 2000)
(citation omitted).

“Throughout this burden shifting, [t]hdtumate burden of persuading the trier
of fact that the defendant intentionallysdiiminated against the plaintiff remains at
all times with the plaintiff.’Reeves v. Sanderson Plumbing Prods., 580 U.S. 133,
143 (2000) (citations and internal quotas omitted). “The plaintiff cannot rely
purely on ‘mere personal belief, conjectunel @peculation’ as they are insufficient
to support an inference of discriminatioM/oythal v. Tex—Tenn Cord.12 F.3d 243,
247 (6th Cir. 1997) (citation omitted).

B. NoAgeDiscrimination

Plaintiff’'s allegations of age discrimation are limited to the statements and
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actions by Woodsis a visputting Plaintiff in a differat program than two other
employees hired at the same time as Plaifitifflaintiff argues that Wood said
Plaintiff was “in a different program becausfdPlaintiff's] age.” Dkt. No. 27, at EXx.
1 at 215. Wood told Plaintiff that Pldifi was on a separatgrogram from those
other two employees because Plaintiff wastrack to be a manager, whereas they
were only temporary sales associatdsat Ex. 1 at 179. Wood said Plaintiff was
being treated differently and put “on th@gram to be manager,” which was “a more
elevated path,” because of Plaintiffage” (Plaintiff was 39 at that time) and
“experience,” such that Plaintiff “could everlly get a better job or a higher paying
job than th[o]se other folksld. at Ex. 1 at 179-80, 199-200Nood gave Plaintiff
more job responsibilities, suels paperwork and training ofher employees, than the
other two employees hired with hihd. at Ex. 1 at 197, 200-03. Plaintiff stated that
those two employees were “two young blagks, they werdike 18 and 19 years
old.” Id. at Ex. 1 at 200.

The Court cannot find, as a matter of law, that placing Plaintiff in a different

program — requiring different results -aththe other two employees constitutes

?Plaintiff admitted that age was not a factor with respect to: (a) his failure to be
promoted; (b) his termination; or (c) any retaliation against 8eeDkt. No. 27,
PgID 241 (at 211) and PgID 242 (at 214).
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evidence of age discrimination, for sevaedsons. First, there is no evidence that
Plaintiff and the other two employees ieesimilarly situated. The other two
employees were part-timéemporary employees, who were not seeking full-time
employment. Plaintiff was 39 years old avahted to work full-time, obtain benefits,
and become a manager.

Second, Plaintiff was only 39 at the timattthese events transpired. Plaintiff's
November 4, 2013 complaint Refendant’'s human resa&s department regarding
Wood'’s alleged age discrimation had been resolved by November 15, 2013, when
at his request, Plaintiff was transferifeam the Home Sales department (and out of
the management program at issue) to the front lanes. That was four days before
Plaintiff turned 40 years old on November 19, 2013, so there is no evidence that
Wood was involved (or that Plaintiff’'s agvas relevant) iany action taken with
respect to Plaintiff on or after November 19, 2013.

Third, discrimination requires a findingahPlaintiff suffered an adverse action
such as discharge, a material loss of benea demotion, a refusal to hire, or the
refusal to promoteSee, e.g., Lee v. Cleveland Clinic Foundat®#t F. App'x 488,

494 (6th Cir. 2017)Dye v. Office of the Racing Comnv02 F.3d 286 (6th Cir.
2012). The manner in which Wood allegetiigated Plaintiff differently than the

other two employees was berugdil to Plaintiff, not adviese to his interests. As
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Plaintiff’'s deposition testimony reflects,d@tiff was put on a management program
when he started with Defendant, a positiwet afforded Plaintiff more opportunities
for advancement, and an elevated pathwmatld allow him to get a better job or a
higher paying job than the other employeed. Dio. 27, Ex. 1 at 179. Plaintiff even
acknowledged that Wood “was actually ofifg [Plaintiff] something better because
of [Plaintiff's] age and . . . experiencdd. The management program also put
Plaintiff on track to be eligible for health edvenefits, one of the reasons that Plaintiff
wanted to work for Defendant in the first plaBeeDkt. No. 29 (at PgID 475).

The Court concludes that there is no evidence that Defendant or any of its
employees, including Wood, discriminated agaPlaintiff on the basis of age. The
Court grants Defendant’s Mo as it relates to Plaiffts age discrimination claim.
C. RaceDiscrimination

Plaintiff contends that Defendant (Chaanlain) racially discriminated against
Plaintiff when making the following decisions: (1) not hiring Plaintiff full-time in
October 2013, (2) denying Plaintiff a transfemwork in the front lanes department
in October 2013; and (3) terminating Plaintiff in December Z013.

1. DirectEvidence

*Plaintiff does not argue that his race was a factor in being placed in a different
program than the other two employees who started when Plaintiff did (two
African-American women) or any other employees.
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Plaintiff suggests that there is direct evidence of discrimination. Althoughitis
a very close call, the Court finds that there are no statements that constitute direct
evidence of race discrimination. Tpemary comments made by Chamberlain upon
which Plaintiff relies to show direct @ence of racial discrimination were that
Plaintiff was “very street” and “was jusio ethnic,” comments Chamberlain made in
mid-October 2013 during a meeting in which Wood talked to Plaintiff about
performance issues and/or becoming a temporary supervisor of other employees.
Plaintiff also cites Chamberlain’s alleged occasional references to “you people,”
although the timing and context of such comments are not clear.

The Court finds that “you people” commenisthe absence of any context, are
too vague to constitute direct evidenceanfa discrimination, as they do not establish
the relevancy of race withotgquiring inferences to be made. The “just too ethnic”
statement technically relatesethnicity, not race, andelwords “very street” do not,
on their face, apply only to an African-American person. In the United States,
however, when the “very stréeir “just too ethnic” terms — alone or especially when
used together — are directachn African-American, they will (almost) universally be
understood by that or arpther African-American (and likely most non-African-
American residents) to be a reference to race.

Althoughitis a close call, the Court holtisit the use of the terms “very street”
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and “just too ethnic” by Chamberlain to Plaintiff does not establish as fact that
Chamberlain was commenting on Plaintiff's race, such that those terms constitute
direct evidence of race discrimination. With great reservation, the Court concludes
that, in order to establish that anyatr of the identified comments (“you people,”
“very street,” and “just too ethnic”) cemésl on race, the factfinder must make an
inference as to their meanings. Accagly, the Court finds that Plaintiff has not
established that there is direct evidenteace discrimination with respect to his
claims.

2. CircumstantiaEvidence

The Court finds that Plaintiff canna&stablish a prima facie case of race
discrimination by Defendant @mberlain) with respect to his claims based on: (a)
the reduction of Plaintiff's hours, (b) the ders&Plaintiff’s transfer to the fast lanes
department in October 2013)c(d) Plaintiff's termination Plaintiff has offered no
evidence regarding any of those three clalmashe “was replaced by a person outside
of the protected class or was treated legsr&bly than a similarly situated individual
outside of the protected classSee Hawthorne-Burdin€l58 F.Supp.3d at 604
(citations omitted).

The Court finds that Plaintiff has eslisbhed a prima faciease with respect to

his claim that the failure to be promotedhe full-time position in October 2013 was
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due to race discrimination by Defendant (@iherlain). First, it is undisputed that
Plaintiff, an African-American, was a membmra protected class. Second, there is
evidence Plaintiff was qualified for all relent positions. As to the full-time position
that Plaintiff was denied, Plaintiff's supésor (Wood) asked Plaintiff if Plaintiff was
interested in becoming a full-time employegged Plaintiff to apply for the full-time
position, and helped Plaintiff fill out the imt&l application for the position. Dkt. No.
27, Ex. 1 at 140-41. Areasonable factfincieuld conclude that Wood, as Plaintiff's
supervisor, would not haverged Plaintiff to apply for the full-time position if
Plaintiff was not qualified for that position. The Court further notes that, when
Plaintiff gave two-weeks notice of histémt to quit upon being denied the full-time
position, Defendant’s employees, includWpod and Ayoub, encouraged Plaintiff
to continue working for Defendahecause he was a good employ@eDkt. No. 27,
228 (at 142-43, 150). Finally, in NovemIi513, rather than terminating Plaintiff
when there was evidence that would hawpported terminating Plaintiff, Vicencio
brought Plaintiff back to work for Defendant and transferred Plaintiff to the front
lanes department.

Third, despite the evidence that Ptdfrwas qualified for the full-time position,

Plaintiff suffered an adversenployment action when he was not promoted to the full-
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time position’ Fourth, the person hired fortffull-time position was a white woman,
even though she was unavailable to fill the position for a méshtat Ex. 1 at 197-
200, 212-13.

There is no dispute that Defendahas articulated legitimate, non-
discriminatory reasons for denying Plaintiff the full-time position in October.
Defendant has offered evidence that it didgromote Plaintiff to full-time in October
2013 because Plaintiff had not attained silver status on e-learning, needed more
experience with the products in the Ho8aes department, ahdd not expressed a
willingness to teach, coach, and train his coworkers.

A reasonable factfinder, however, could find Defendant’s reasons to be
pretextual. Plaintiff only filled out an inieal application aftebeing urged to do so
by — and with the help ofWood. As Plaintiff's supervisor, Wood seemingly would
have known if Plaintiff was qualified for ¢éhposition. Only days after encouraging
Plaintiff to apply for the full-time positiofand helping him fill out the application),

however, Wood told Plaintiff that Plaiff had not been there long enough and that

“The Court notes that other events about which Plaintiff has complained of race
discrimination also constituted adverse employment actions. Specifically, the
following events were adverse employmerttats: (a) the reversal and denial of
Plaintiff's transfer from the Home Sales department to the front lanes department
in October 2013; (b) having his hours redd in October and November 2013; and
(c) being terminated in December 2013.
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Plaintiff was not qualified for the positiond. at Ex. 1 at 142, 146. Wood’s
explanation to Plaintiff is undermined and called into question by Ayoub
communicating to Plaintiff that: (1) Chamtan told Wood not to hire Plaintiff
because the girlfriend of a friend of Chamam’s wanted the position (the girlfriend
also worked at the Roseville store); éBiChamberlain hired the white girlfriend.

at Ex. 1 at 142-44, 146-47.

Those facts mean that there is evidence that Chamberlain (the decisionmaker
regarding the full-time position): (1) madesthiring decision on a different basis than
what Wood communicated to Plaintiff; (2yed a white employee to fill the full-time
position Plaintiff was denied; and (3) told Plaintiff he was “very street” and “too
ethnic,” two terms that a reasonable fincter could determia were derogatory
references to Plaintiff being African-Americdd. at Ex. 1 at 151). Based on those
facts, the Court concludes that eaasonable factfinder could determine that
Defendant’s legitimate, non-discriminatorgason to deny Plaintiff the full-time
position was pretextual.B. Dick Co,231 F.3d at 1021 (pretext can be shown if “the

proffered reason (1) has no basis in fad/or] (2) did not actually motivate the

*The Court also notes that Vicencio thought the problems Plaintiff was having were
“Just a cultural issue,id. at 237 (at 186), which also could be interpreted to mean
that Plaintiff’s race was a factor in any decision Chamberlain wmiadevis

Plaintiff.
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defendant’s challenged conduct[.]").

The Court finds there is an absenceaofienuine dispute of material fact
regarding — and grants Defendant’s Motion wéhkpect to — Plaintiff's claim of race
discrimination pertaining to the denial of Plaintiff's transfer to the fast lanes
department in October 2013, the redwmtiof Plaintiff's hours in October and
November 2013, and Plaintiff's terminati. The Court finds there is a genuine
dispute of material fact regarding — andigs Defendant’s Motion with respect to —
Plaintiff's claim of race discmination related to the failure to hire Plaintiff for the
full-time position in October 2013.

D. Retaliation

Plaintiff has alleged that both Wood and Chamberlain retaliated against Plaintiff
for the complaints Plaintiff made abotitem to management while working for
Defendant. Dkt. No. 1, PgID 2; Dkt. No. 27, Ex. 1 at 197, 222-23.

There is no direct evidence that d&hberlain or Wood retaliated against
Plaintiff due to complaints Plaintiff made Defendant’s human resources department
or other managers at Defemifa Roseville store. N#mer Chamberlain, Wood, nor
any other person affiliated with Defendant stated or indicated that Plaintiff's
termination — or any actidlaken by Defendant after Ptaiff made his November 4,

2013 complaint to Defendant’s human resesrdepartment or otherwise complained
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to management about age or race discration — was connected to Plaintiff filing
any one or more of those complaintsr #e reasons thatlfow, however, the Court
concludes that there is circumstantial evidence that Chamberlain retaliated against
Plaintiff for Plaintiff’'s complaints to management regarding race discrimination by
Chamberlain.

The McDonnell Douglasburden-shifting framework governs claims of
retaliation based on cuenstantial evidencé.add v. Grand Trunk W. R.R., In652
F.3d 495, 502 (6th Cir. 2009). To estabkgbrima facie case of retaliation under Title
VII, a plaintiff has the inital burden of establishing four elements: (1) the plaintiff
engaged in protected activii}) the defendant knew about the plaintiff's exercise of
this right; (3) the defendant took an emplamhaction adverse to the plaintiff; and
(4) the protected activity and the adveeesnployment action are causally connected.
Gribcheck v. Runyqr245 F.3d 547, 550 (6th Cir. 2001lf.the plaintiff establishes
a prima facie case, the burden of productshifts to the employer to offer a
legitimate, non-discriminatory reason for its actidiswander v. Cincinnati Ins. Co.
529 F.3d 714, 720 (6th Cir. 2008) (citation omitted). If the employer meets that
burden, itis the plaintiff’'s burden to demstrate, by a prepondeice of the evidence,
that the legitimate reason given by the employer was pretext for retalidtion.

Defendant argues that Plaintiff's retaioan claim fails both the first and fourth
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elements of the prima facanalysis and must be disrsexl. Defendant asserts that
Plaintiff has not produced any documentary evidence that Plaintiff made a report to
anyone at Defendant about racexge discrimination. Dendant relies on its records
and human resource service reports. Pfatestified, however, that he made reports
of age and race discrimination by Woahd Chamberlain, respectively, to
Defendant’s human resources departmehi@mrember 4, 2013, as well as complaints
to managers at the Roseville store on potdoeasions that he was being subjected to
race and age discriminatiofhere is no evidence that f2adant (or applicable law)
requires that an employee such as Rifasubmit a written document complaining of
age or race discrimination in order to esisdbthat Plaintiff was engaged in protected
activity.

The Court concludes that there asidence in the record from which a
reasonable factfinder could determine thairRiff engaged in protected activity that
prompted the Chamberlain’s alleged lietson. The protected activity includes
Plaintiff's November 4, 2013 complaintfefendant’s human resources department,
together with Plaintiff's conversations wibther managers. Plaintiff testified that he
reported both Wood'salleged age discrimination and the racist statements
Chamberlain made to Plaintiff, specifiyathe “very street” and “just too ethnic”

comments, which, as noted above, constitute circumstantial evidence of race
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discrimination. Dkt. No. 27, Ex. 1 at 203-07.

Defendant next contends there vimscausal connection between Plaintiff's
purported protected activity and the advexsions to which Plaintiff was subjected,
but Defendant’s contention is based onghemise that Plaintiff did not complain
about the age or race discrimination untdiRtiff sent Defendat the March 3, 2014
e-mail (months after Plaintiff was terminale@®efendant’s premise ignores the facts
of this case viewed in a light most favoratwePlaintiff. The facts viewed in a light
most favorable to Plaintiff are that: (1) Plaintiff complained to Defendant’s human
resources department on or about November 4, 2013 that Chamberlain racially
discriminated against Plaintiff; (2) Plaiiih made other complaints to management
regarding age and race discrimination bgdtf and Chamberlain, respectively; and
(3) Plaintiff's complaints were made laast a month before he was terminated by
Chamberlain, one of the persons abohbm Plaintiff complained. Defendant does
not challenge that Chamberlain or Wood krteat Plaintiff made the November 4,
2013 complaint to Defendant’s human resesrdepartment or the other complaints

Plaintiff made to managemerdefendant also does nosdute that Chamberlain: (1)

As set forth above, although the “youopée” comments allegedly were made on
numerous occasions to Plaintiff and athehey were vague, as there is no
evidence of when or the context in whitley were made. Those statements are
not treated as protected activity purposes of this Order.
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terminated Plaintiff; (2) denied Plainti§f'transfer to the front lanes department in
October 2013; and (3) reduced Plaintitisurs in Octoberrad November 2013 (or
caused Plaintiff's hours to be reduced at ¢hoses). Based on those facts, the Court
concludes that Plaintiff lsaestablished a prima faaase of retaliation with respect
to Plaintiff's termination, the denial of¢htransfer to the front lanes department in
October 2013, and the reduction of Pldits hours in Octobeand November 2013,

The Court finds that Defendant had gilenate, non-discriminatory reason for
terminating Plaintiff. Defendant has &dtthat Plaintiff violated the Attendance
Policy after he had signedFanal Warning, and it is undisputed that Plaintiff had
numerous absences after signing the IFlarning. Even though it is disputed
whether the absences were excused oraused, the Court will assume for purposes
of this Order that Defendant’s stateghson for terminating Plaintiff was legitimate
and non-discriminatory. For the reasdmat follow, however, the Court concludes
that a reasonable factfinder could repefendant’s legitimate, non-discriminatory
reason terminating Plaintiff in Decemid®013 as mere pretext for retaliation.

First, itis undisputed that Plainttalled into work on December 3 and 4, 2013,
explained that he had trouble with his cad aeed to get it repaired. Plaintiff talked
to Vicencio multiple times on those days, &ficencio told Plaintiff that Plaintiff did

not need to come to work on DecemBeP013. Then, on December 4, 2013, when
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Plaintiff told Vicencio that Plaintiff wasdaded into work, Vicencio told Plaintiff not

to come to work on December 4, 2013absequent days, until Rosenau contacted
Plaintiff. There is no eviehce that Rosenau contactdintiff before December 6,
2013, the third day that Plaintiff allegedailed to come to work, and it appears that
Plaintiff was not contacted until December 11, 2013, when Chamberlain first left
Plaintiff a voicemail messageA reasonable factfinder could conclude that it was
unreasonable for an employer to treat aplegee as absent (excused or unexcused)
when the employer directs the employee not to go to work.

Second, when Plaintiff was terminategd Chamberlain, Plaintiff states that
Chamberlain told Plaintiff the basis for Rigif's terminated was that the FBI was at
the Roseville store looking for PlaintiffFor purposes of this Motion, however,
Defendant has represented that Plaintif6 wexminated for violating the Attendance
Policy. A reasonable factfindeould conclude that trmnflicting reasons given for
Plaintiff's termination is evidence that tRéaintiff's absences were not the real (and
a legitimate, non-discriminatory) reason that Defendant terminated Plaintiff.

Third, there is evidence that the persdm terminated Plaintiff (Chamberlain)
said to Plaintiff that Plaintiff was “verstreet” and “just too ethnic,” two terms that
a reasonable factfinder couldrelude were derogatory reémces to Plaintiff being

African-American. Dkt. No. 27Ex. 1 at 151. Based on all those facts, the Court
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concludes that a reasonable factfinder dadtermine that Defendant’s legitimate,
non-discriminatory reason to teimate Plaintiff was pretextual.B. Dick Co. 231
F.3d at 1021 (pretext can be shown if “freffered reason (1) has no basis in fact,
[and/or] (2) did not actually motivatedtldefendant’s challenged conduct[.]”).

The Court notes that Defendant h#fei®d no legitimate, non-discriminatory
reason for Defendant’s decisitmreverse and deny Plaintifteansfer to work in the
front lanes department in October 2013. There is evidence, however, that
Chamberlain blocked Plaintiff’s initial scheédltransfer to the front lanes department
in October 2013d. at Ex. 1 at 148, and Chamberlanade the “very street” and “too
ethnic” comments during a meeting between Wood and Plaintiff about the same time.
Id. at Ex. 1 at 149-51. Defendant alsffered no legitimate, non-discriminatory
reason for Plaintiff's hours being reducdd) within two weeks of the meeting at
which Chamberlain made the “very stfestd “too ethnic” comments and Plaintiff
had been made a temporary superviaad (b) again, right after Vicencio brought
Plaintiff back to work and transferred Riaff to the front lanes department. There
Is evidence that Plaintiff's performance did not deteriorate or otherwise warrant his
hours being reduced at those times.

For the reasons set forth above, tra@ concludes that there is a genuine

dispute of material fact regarding whatbefendant (Chamberlg retaliated against
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Plaintiff when: (a) Plaintiff's transfer tthe front lanes department in October 2013
was reversed and denied; (b) Plaintifftaurs were reduced @dctober and November
2013; and (c) Plaintiff was terminated in December 2013.

The Court notes that Plaintiff has not offered any evidence that Wood
participated in making any adverse employment decisitsng visPlaintiff, except
for communicating to Plaintiff that Plaifftivould not be interiewed for the full-time
position in October 2013. There is no evideincéne record that Plaintiff made any
complaints regarding Wood or Chamlaénl by the time the decision was made to
deny Plaintiff an interview for the futime position in October 2013. Accordingly,
the Court holds that any retaliatiomichs pertaining to: (a) Wood; dr)(Plaintiff not

getting the full-time position in October 2013 must be dismissed as a matter of law.
Accordingly, Defendant’s Motion is granted in part and denied in part with respect
to Plaintiff's retaliation claims.
V. CONCLUSION
Accordingly,
IT ISORDERED that Defendant’s Motion f@ummary Judgment [Docket No. 27]
is GRANTED IN PART andDENIED IN PART.
IT IS FURTHER ORDERED that Plaintiff's claims of age discrimination are

DISMISSED.
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IT IS FURTHER ORDERED that Plaintiff's claim of race discrimination
REMAINS with respect to Plaintiff being denied the full-time position to which he applied
in October 2013.

ITISFURTHER ORDERED that Plaintiff’'s claims of retaliatioREM AIN as they
relate to Chamberlain’s decisions to: (a) reverse and deny Plaintiff's transfer to the front
lanes department in October 2013; (b) reduce Plaintiff's hours in October and November
2013; and (c) terminate Plaintiff in December 2013.

IT 1SSO ORDERED.

S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: September 28, 2018

| hereby certify that a copy of the foregoidgcument was served upon counsel of record
on September 28, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager




