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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ABDULLAH HAYDAR,

Plaintiff, Case No. 2:16-cv-13662
Honorable Laurie J. Michelson
V. Magistrate Judge Stephanie Dawkins Davis

AMAZON CORPORATE, LLC,
GARRET GAW,

PETER FARICY, and

JOEL MOSBY,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SU MMARY JUDGMENT [62, 69]

In 2012, the retail giant Amazon Corporaké,C hired Abdullah Haydar as a senior
technology manager. Less than three years |lAr@gzon fired Haydar. Haydar, who is a U.S.
citizen of Syrian descent and a practicing Musimaintains that his tmination was motivated
at least in part byhose two protected charagstics. He also maintains that when he complained
to human-resource personnel about discrimination, Amazon retaliated. So Haydar sued Amazon,
an Amazon vice president, and two of his direagpervisors. His eighdount complaint asserts
discrimination and retaliation undeoth state and federal law.

Amazon seeks summary judgment on all eighinds. For the reasoesplained below at
great length (a byproduct of tiparties filing 177 exhibits gmning 3,500 pages), the Court will
grant Amazon’s motion in part and deny it in pant particular, Haydés national-origin and
religious discrimination claims will proceed twial; Haydar's other four counts will be

dismissed.
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l.

When, as here, defendants seek summary jadgnthe Court presents the facts in the
light most favorable to the plaintiff, Haydavatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986). Unless using an individigdéndant’s name is necessary for clarity,
the Court simply refers to Defendants as “Amazon.”

A.

Plaintiff Abdullah Haydar is a United Seést citizen of Syrian descent. (R. 68-74,
PagelD.8123.) He is also a practicing Musl{R. 68-74, PagelD.8123.) Before joining Amazon,
Haydar had considerable experience sechnology manager. (R. 68-74, PagelD.8123.)

B.

In November 2012, Haydar began working for Amazon as a “Senior Manager” in the
Marketplace organizationSgeR. 68, PagelD.6140, 6451.) At that time, Marketplace consisted
of somewhere between 800 and 7,000 empley@esin Amazon parlance, Amazonians—and
was (and still is) headed by Defendant Pdtaricy. (R. 68-45, RpelD.6743; R. 68-134,
PagelD.8896.) Haydar was hired as a Level [Z77 Amazonian and reported to Ramiah
Kandasamy, an L8. (R. 68-1, PagelD.6146.) Although Faricy was an L10, Amazon had no L9s
so Kandasamy reported directtyFaricy. (R. 68-1, PagelD.6147.)

After about six months on the job, Kandaagave Haydar an unofficial performance
evaluation. (R. 68-4, PagelD.6497.) To understara éhaluation, it is eécessary to explain
Amazon’s rating system.

Amazonians (or managers at least) aresseskin three parts. The “performance” part
has to do with the manager’'s goals, includimgyv many projects the manager and his teams

successfully completed over the yebr terms of performance, manager receives one of five



ratings: Outstanding, Exceeds, Achieves, ImpreminNeeded, and Unsatisfactory. (R. 68-79,
PagelD.8229.) The second part—and the one roastal to this case-eorresponds to the
manager’s “leadership.” (R. 68-79, PagelD.82ZEhe manager receives one of these three
leadership ratings: Role Model, Solid r&tgth, or Development Needed. (R. 68-79,
PagelD.8229.) The third part of the assessmenthe manager's “growth potential”; an
Amazonian’s growth potential can be High, Medium, or Limited. (R. 68-79, PagelD.8228.)
Plugging the ratings for the three parts iatmatrix effectively gives the Amazonian’s
“overall value”; the overall value can be “tdler’ (approximately the top 20% at Amazon),
“highly valued” (approximately # next 70%), or “least effege” (approximately the bottom
10%) SeeR. 68-79, PagelD.8227.) The following threeamwples from the performance matrix

are relevant to the tiags Haydar received:

Performance Leadership Growth Overddllue
Exceeds (second Development NeededLimited (lowest rating) Highly Valued (middle
highest rating) (lowest rating) 70%)

Achieves (middle Solid Strength (middleLimited (lowest rating) Highly Valued (middle
rating) rating) 70%)

Achieves (middle Development NeededLimited (lowest rating) Least Effective (bottom
rating) (lowest rating) 10%)

The performance matrix indicates that the last example (Achieves/Development
Needed/Limited) is expected to be an uncommon combinat@eR( 68-79, PagelD.8227.) As
will be explained in detall, this is the rating Haydar twice received.

The leadership third is itdebased on several inputs: féedk from the Amazonian’s
managers, his peers, and thésesupervises, i.e., “360 Feedhk.” Those providing feedback
comment on up to 14 leadership principleend, while perhaps not required by Amazon,

positive and negative remarks are the no®ee(e.g.R. 80-3; R. 80-4; R. 80-5.) Two of the 14



leadership principles are “earn trust of offieand “have backbone; sigree and commit.” (R.
68-79, PagelD.8226.)

For Haydar's May 2013 review, Kandasamated his performance as Improvement
Needed. (R. 68-4, PagelD.6488.) Referring to thedesdmp principles, Kandasamy wrote, “I do
have serious concerns about your ability to sucaedus role and at Amazon in general, if you
do not take immediate action to improve on yediiective communication, active listening,
diving deep, earning the trust others, insisting on the highesttandards|[,] and being right a
lot.” (R. 68-4, PagelD.6488.) Stilkandasamy rated Haydar’'s leadepsht Solid Strength (the
middle rating). (R. 68-4, PagelD.6497.)

In June 2013, Amazon had a 4-day “offsite” evéatricy (the head of Marketplace) had
initially planned for Haydar to attend the evdmit, upon “g[etting] lotsof feedback about
[Haydar’'s] behavior,” Faricy suggested ath Kandasamy not include him. (R. 68-75,
PagelD.8129.) To Faricy’s displeasure, Kasatay missed the memo. (R. 68-75, PagelD.8129.)
At the offsite, Faricy personally “uninvitedHaydar from multiple meetings. (R. 68-75,
PagelD.8129.) Moreover, Haydaecalled Faricy making inapprogte remarks: “Mr. David
Anderson had recently gone through a veoygh divorce and.. . he was about to get
[re]married. Mr. Faricy suddenly. . called Mr. Anderson to stand up and said we want to give
you some marriage advice, and then hd,sand Abdullah, you get up there tomur people
need this advice as weWhich was totally unsolicited andappropriate and offensive.” (R. 68-
1, PagelD.6266 (emphasis added).) The imtideas done “jokingly” (R. 68-1, PagelD.658&®e
also R. 68-1, PagelD.6396), and was possibly reldte Haydar working in Seattle while his

wife resided in Detroit (R68-128, PagelD.8758). Haydar recalledttiduring the four days, he



and Anderson were “repeatedly” forced to practines that they would recite to their wives.
(R. 68-1, PagelD.6585.) Haydar feltrhiliated. (R. 68-1, PagelD.6267, 6585.)

Following the offsite event, Haydar emailEdricy to follow-up on a conversation they
had during the event. (R. 68-75, PagelD.8130-8131.) HaglthFaricy that advice “ha[d] been
lacking during my ramp-up at Amazon” andathhe had not received coaching on how to
effectively converse during meegs. (R. 68-75, PagelD.8130.) Fari®sponded to Haydar, “[In
my opinion], any focus you have on advising otrem®ss the team is premature at this point. To
guote a famous football coach ‘keep your hdadn, your mouth shut and do your job’. That
advice may be a bit direct and harsh in tdné, it covers the overehing idea.” (R. 68-75,
PagelD.8130.)

C.

In October 2013, Haydar’s direstipervisor changed frolkandasamy to Jim Joudrey.
(R. 68-48, PagelD.6954; R. 68-78, PagelD.8200.)

In December 2013, Haydar met with Joudrey about Amazon’s upcoming annual
evaluations (at Amazon, evaluations coverrihd of one year through March 31 of the
following year). Afterwards, Haydar sent Joey an email summarizing their meeting: “my
current rating would be [Achieves]/[Solid Stgth] and my leadership principle areas of
improvement would be ‘Earn Trust of Others’..'Dive Deep’ and ‘Are Right, A Lot.” (R. 68-

7, PagelD.6516.)
D.
At the beginning of 2014, Defendant Joel Mp®ecame Haydar’s direct supervisor. And

Haydar’'s employment changéslo other significant ways.



First, Haydar moved from Amazon’s SeattWashington office to its (relatively new)
Detroit, Michigan office. (R. 68-48, Pageki®54.) The “Site Leader” for the Detroit office
(since 2013) was Defendant Garret Ga8edR. 68-54, PagelD.7406; R. 68-154, PagelD.9215,
9218, 9220). Gaw started at Amazon at about theedame as Haydar, and, like Haydar, was
then an L7 Senior Manager. (R. 68-154, PagelD.9211; R. 68-54, PagelD.7407.)

The second significant change was that Haydar became the manager of the Seller Success
technology teams. (R. 68-1, PagelD.6190-91.)mfenager for the technology side of Seller
Success, Haydar had to work with Stefan Han8eeR. 68-1, PagelD.6189R. 68-70,
PagelD.8015-8016, 8022-8023, 8026.) This was because Haney, an L8 manager, headed the
business side of Seller Success. §B-1, PagelD.6187-6188; R. 68-70, PagelD.7993-94.) A
review of some of Haney’'s 360 Feedback revghht Haney, not entirely unlike Haydar, had
issues with communication. For example, onea&onian remarked, “[Haney] can aim to listen
better to his peers and then prddaa [point of view]. At timeshis directive style does not lend
itself well to earning trust afthers.” (R. 68-152, PagelD.9072.)

The third change in early 2014 was thatdfdp became Haydar’s dict supervisor. (R.
68-48, PagelD.6954.) Mosby had started at Amatmuial7 months before Haydar but, at the
time he became Haydar’s direct supervisor, he stdl (like Haydar) arL7 Senior Manager.
(SeeR. 68-88, PagelD.8370.)

What occurred during Mosby’s tenure as Hayslalirect supervisor is best described in
two parts.

1.
Sometime around February 2014, Amazon Maleee was conducting its twice-a-year

Organizational Level Review (R) meetings. During an OLR eeting, Amazonians are able to



express agreement or disagreememth other Amazonian’s ratings.Sée R. 68-78,
PagelD.8202.) There is more than one level oRQInd they “roll up”; so, for example, an L8
(e.g., Joudrey) would host an OLR to go over (arskiidy alter) the ratingsf his L7s and then
an L10 (e.g., Faricy) would hoanh OLR to go over (and possiblyte)) the ratings of not only
his L8s but also the L7s. (R. 68-78, PagelD.8R168-81, PagelD.8281.) The point of Faricy’s
OLR is to “cross-calibrat[e] acrosdl of [Faricy’s] directs” ando assign Amazonians to a curve
(e.q., “Least Effective” fothe bottom 10%). (R. 68-78, PagelD.8201; R. 68-81, PagelD.8262—
8265.)

It appears that coming oudf Joudrey’s OLR, Haydar'sating was Achieves (for
performance), Development Needed (feadership), and Medium (for growthpgeR. 68-78,
PagelD.8202-8203; R. 68-48, PagelD.6989;6B-81, PagelD.8284—-8285.) According to the
performance matrix, this would barely equatancoverall value of “Highly Valued” (the middle
70%). (R. 68-79, PagelD.8227.)

But things changed during Faricy’s OLFSegeR. 68-81, PagelD.8292-8293.) It appears
that the debate was over whether Haydayewth potential should be rated Medium or
Limited—if lowered to Limited, Haydar's ovetalalue would drop to Least Effective (the
bottom 10%). (R. 68-81, PagelD.8284—-8286.) Althougiddey and another L8 in Marketplace,
Avi Saxena, were defending dar’s rating, one of the counpaints was Haydar's conduct
during Joudrey’s OLR the week before: “kindaopassionate pleading for his people, not being
as data driven as he could be.” (R. 68#8gelD.8203.) This counterpoint “unwound a lot of”
Joudrey and Saxena’s advocacy. (R. 68-78, IPag203.) Joudrey further recalled: “[Faricy]

pushed on, you know, basicalfythere’s this much conversati maybe [Haydar’s rating] wasn’t



calibrated right. . . . And so | thk [Faricy] made the final catb move [Haydar’s] ratings.” (R.
68-78, PagelD.8203-8204.)

On April 30, 2014, Mosby provided Haydar whis annual evaluain (covering April 1,

2013 to March 31, 2014). In addition to considerable negative 360 Feedback, Mosby himself
remarked as follows: “[two weeks ago] | had t& gsu to not interrupt me and let me finish my
statement at least 5 times during [a] meeting.” (R. 68-8, PagelD.652418&ately, Haydar’'s

rating was Achieves/Solid Strength/Limited fn overall value of Least Effective&S€eR. 68-8,
PagelD.6527; R. 68-48; PagelD.6983.)

A few weeks before providing Haydar withs annual evaluatiorMosby had entered a
performance improvement plan for Haydaioiimazon's system. (R. 68-1, PagelD.6388.) But
the plan was never administered because Haydar improved his deficiencies. Indeed, in April
2014, Gaw (the Detroit site leadlesent Haydar an email stating, “Since you’'ve moved to the
[Detroit] office, you've been a phenomenal [@atrteam member and Marketplace leader.”
(R. 68-85, PagelD.8363.) By the end of May 2014, Mosby updated his notes in the system: “I
have received feedback from mplé partners and peers that fidar’s] interaction with them
has greatly improved.” (R. 68-87, PagelD.8367.)

Meanwhile, Haydar expressed concerns ah@mi2013-14 review to human resources. In
an email to HR, Haydar wrote, “[W]hile | amccepting of the Achieves Performance Rating
accurately reflecting my wins and misses, | aot happy about the Leadership rating being
changed from [S]olid [S]trength Development Needed, especidflyou focus on the feedback
| received at the beginning of [2014] from p&pp actually worked with versus some absurd
feedback Kanda[samy] had sought.” (R. 6822gelD.6529.) After constdable delay on the

part of HR (R. 68-83, PagelD.8356), HR finallgntacted Mosby. Mosby was convinced that



Haydar’s rating was correct. (B8-83, PagelD.8356.) So, in July 2014, HR emailed Haydar:
“Hello sir! I have reviewed things, talked toeldMosby], and after reew we aren’t going to
change your rating. | am sure this is a disappointpsnt also want to reinforce that Joel sees
that you are doing very well and believes you wilhtboue to and is inwsed in you.” (R. 68-10,
PagelD.6532.)

Sometime around August 2014, Faricy again maaearks about Haydar’'s marriage.
Haydar recalled, “we had a—maybe ten people indbenr. . . and [Faricy] at the end of reading
my document said, wow, this is great work, yewdelivering so muchyou’re doing such great
work, you know, if only, you know, yowere a little bit better on éhhome front with your wife
and treated her better, etsgmething along those linegR. 68-1, PagelD.6269.) And while
Haydar was unsure of the dgtee thought maybe in October 2014 recalled an all-hands
meeting where Faricy “made a comment along lihes of we're so lucky to have talented
people like Garret [Gaw] and Abdullah [Hayddehding the [Detroit] office, they're doing a
great job and growing the office and buildingjects. If only Abdull&d would treat his poor
wife better when he’s traveling so muamdaneglecting her.” (R. 68-1, PagelD.6269.) Although
he did not know the timing, Haydatso testified, “Peter made reéaces to you people, to you
people need to learn how to treat your wibester, those types @omments repeatedly, you
know, in reference to me uniquely differently thatmer people. He didot [even] make such
comments about [non-Syrian, non-Muslim] peopl . who went through ugly divorces and
whatnot.” (R. 68-1, PagelD.6327.)

In September 2014, Mosby again updated thesued performance improvement plan in
Amazon’s system. Mosby wrote, “Based on fesrdbfrom [Haydar’s] team (downward), other

L7’s in the org (lateral) and frorh8’s ([Stefan Haney], [Avi Saxena]) the issues of Earn Trust



that limited Abdullah’s individualproductivity have been addi®ed over a sustained period.
Recommend ending performance plan succgsfyR. 68-87, PagelD.8367.) Indeed, notes
from an October 2014 OLR meeting state, “Altalut Turing the corner, doing very well.
Responded well to feedback.” (R. 68-46, PagelD.6944.)

2.

But things then went downhill for Hayddfrom Amazon’s perspective, one significant
reason for the change in direction was thanner in which Haydar handled an employee
transfer. From Haydar’s perspective, Faricy pemmoted Mosby and Gaw, and, after that, there
were “falsifications of performarme record to justify . . . Peter fi@/’s discriminatory view” and
“double standard.” (R. 68-1, PagelD.6296.) The €aecounts the transfeiirst, then the
promotions.

In late October 2014, a dispute over when a software developer would transfer from
Seattle to Detroit began to escalate. The Seatthnager wanted the déseer to transfer in
January 2015 so there would be enough timdltthé spot “and ramp-up [the] new developer”
but Haydar, citing Amazon’s 45-day transferlipp maintained that the developer should
transfer to his team in December 2015. (R188PagelD.6541-42.) On October 31, Mosby told
Haydar: “We need to supdojthe Seattle manager] and team this, they need it! This is a
golden opportunity to earn trust with your pedbmn’'t win every battleand lose the war.”
(R. 68-13, PagelD.6548.) Haydar responded that ¢aétl8 manager had made transfers difficult
in the past and that earning trd&d not equate to giving the developer a bad transfer experience.
(Id.) Mosby replied, “I really don’think this needs to be difficult. A better response would be
we’ll figure out the right plan to provide [théeveloper] a good experience [and] help [the

Seattle manger]. There’s a win-win heaed don’t want to hear pushbacKd.j
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Haydar then attempted to resolve the issith tihe Seattle manager. After considerable
back and forth with no resolot, the Seattle manager suggestding the ssue with Mosby
and Saxena (Mosby’s managdiiR. 68-11, PagelD.6535.) Haydar thiemwarded that email to
Mosby: “You already told mgou were going to take it to AySaxena] 2 weeks ago. Did you
not do so?” (R. 68-11, PagelD.6535.) Mosby repliedisTis a ridiculous issue to escalate to
Avi.” (R. 68-11, PagelD.6535.)

A few days later, on November 11, 2014, Mpsmailed Haydar about the transfer: “I
did speak [with the Seattle manager] today anbletguite frank disappointed that | need to get
involved [with] this. . . . As | mentioned a cdapveeks ago, | would haviked to see you build
a bridge with [the Seattle manager] and find enpgmmise, not everything needs to be a battle.”
(R. 68-13, PagelD.6545.) Haydar responded thatewie had proposed many options, the
Seattle manager had been “absolutely unwilling to compromise.” (R. 68-13, PagelD.6545.)
Mosby replied, “I've heard a lot of what [the&tle manager] needs to do, more concerned with
self reflection. So far you’'ve argued with both himd me through this issue. My feedback . . .
still holds. You need to find ways to workittv people not argue every point until people stop
responding. I’'m not going to argue with you abous imy more than | already have” (R. 68-13,
PagelD.6545.) Haydar responded to Mosby: “Ndlyna& would agree withyou that both sides
need to compromise. And | will commit ong®u decide on a date. That said, I'm very
disappointed in your attitude heas I've successfully transitionedost of the [Seller Success]
team this year ... . If you think this is about my inability to work with people, I've failed in
more ways than one.” (R. 68-13, PagelD.6545.)

Two days later, Mosby and Haydar spake the phone. The cadinded with Mosby

hanging up on Haydar. Haydar then sent Mosbymail that read, “Thanks for hanging up on
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me.” (R. 68-13, PagelD.6544.) Mosby respondedaah only say the same thing so many times.
| was clear that | was done angg with you 15 minutes before tloall ended and ehr that | had
another meeting that | was late for yet you warttedontinue to argue in circles.” (R. 68-13,
PagelD.6544.) Haydar replied, “You are definitelyreot that | frequently misinterpret pauses
in people speaking as the compdetiof their thoughts, so | thestep in with my own thoughts,
which is correctly understood as emterruption even though | didnthean to do it, so | need to
continue to work on that. . . . When | laid ¢l¢ scenario and asked you for advice on a different
approach, you kept insiaty that | need to be more self-aél without actually dealing with the
merits of this issue.” (R. 68-13, PagelD.6544.)

When later asked about the transfer incidéhbsby conceded thdhe issue was with
both the Seattle manager and Haydar. (R. 68268¢ID.7948.) Even so, Mosby maintained that
the incident “was kind of the, you knowproverbial straw.” (R. 68-69, PagelD.7927.) He
continued, “[The transfer incidd] was the big one #t made it very e@ar that he had not
materially changed his behavibased on the feedback andacbing he was getting over the
course of the year.” (R. 68-69, PagelD.7939.)

Following the transfer incident, at an afés event in November 2014, Mosby told a
human-resources employee, Kaitlin McVey, that he wanted to place Haydar on a performance

improvement plaf.On November 15, 2014, Mosby emailed McVey: “Kaitlin, as discussed

! Haydar claims that Mosby spokéth McVey at the offsitéeforethe transfer incident
and thus Mosby’s handling of the transfer incideas part of Mosby’s plan to place Haydar on
a PIP. In support, Haydar relies on notedigating that the offsite was around October 2014
“~ October 2014”) and on McVey's testimony (more than three years later) that she
“believe[d]” it was in October 2014. (R68-92, PagelD.8398; R. 68-93, PagelD.8421.) But
McVey clearly recalled discssg the transfer inciden{R. 68-93, PagelD.8420.) And the
emails show that as of dier 31, 2014, Mosby was ngét upset about éhincident—at that
point he was encouraging Haydar to seizedpportunity to earn truswith a peer. (R. 68-13,
PagelD.6548.) Thus, Mosby would have had eason to approach Mey until after that.
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yesterday, here is the current draff the performance plan forb8lullah. . . . I'd like to move on
this fast. . .. Based on interactions with him rothee last couple weeks on an internal transfer
situation, | do not believe he will be successfdtiressing [his leadership deficiencies].” (R. 68-
94, PagelD.8456.) McVey recalled advising agaiasPIP: “From the feedback that | had
heard[,] . . . it sounded like [Haydar] was makan{pt of progress and there hadn’t been a lot of
incidents related to the gaps, and from what te&sto me from [Mosby], this was an isolated
incident.” (R. 68-93, PagelD.8419-8420.)

The Court now turns to the promotions whignderlie Haydar’s theory for why things
changed for the worse at Amazon. In Octob@t4, Mosby was promoted to an L8 Director.
(SeeR. 68-88, PagelD.8370.) And in December 2(Mdsby transferred a two-person machine-
learning team from Haydarsanagement to Haney'sSéeR. 68-15, PagelD.6555; R. 68-1,
PagelD.6234-6236; R. 68-70, PagelD.8028.) Third, and also in December 2014, Gaw (who was
still an L7) took over the technology side of Seller Success and became Haydar's direct
supervisor. (R. 68-48, PagelD.6955; R. ¥B-PagelD.8469; R. 68-154, PagelD.9212, 9214.)
Haydar also testified that in this timeframe Faricy made Gaw the “manager of the entire Detroit
office” but, as noted above, Gaw was athg the site leader for Detroit.

In Haydar’s view, it was not the transfer ident that was, as Mosby described it, the
“proverbial straw”; rather, it wathe reorganization. In particulddaydar believes that Faricy
had promoted Gaw and Mosby and, after,t&dw, Mosby, and Haney began pushing Haydar
out of Amazon. (R. 68-1, PagelD.6231.) Haydar testithat Faricy had a race-based “double

standard” ¢eeR. 68-1, PagelD.6303, 6306) and that Moshg &aw were not deserving of their

Mosby’s November 15 email strengthens thfenence that he and McVey spoke on November
14. (R. 68-94, PagelD.8456.) Thus, no reasonablecjomd find that Mosby spoke with McVey
at the offsite before the transfer incident.
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promotions (R. 68-1, PagelD.6231, 6237, 6246). Haydar further explained, “[Mosby, Gaw, and
Haney] took Faricy’s direction . . . and made ®ith . . task to . . . find excuses for judging me
negatively and pushing me out thle company despite my succesBesg far superior to their
performances.” (R. 68-1, PagelD.6309.) As foe tinansfer incident, Haydar testified, “the
ultimate cause of the disagreement [between Mosby and I] was [his] ulterior motive.” (R. 68-1,
PagelD.6231, 6233.) Haydar also testified, “in Noveni01[4] onwardsmy relationship with
Stefan Haney changed dramatically 180.” @8-1, PagelD.6299.) Thus, in Haydar’s view,
“anything post October 2014 were . . . falsificatiafs[his] performance record to justify . . .
Faricy’s discriminatory view” antilouble standard.” (R. 68-1, PagelD.6296.)

E.

The following is what occurred during Gaw’s tenure as Haydar’s manager.

1.

In January 2015, Haney, one of Haney’s sdbmtes, Mat Philipsen, and McVey (HR)
provided feedback about or otherwise becameolved in the issues related to Haydar’s
leadership.

That month, Haney learned of an issue about a project roadi@ep.R( 68-17,
PagelD.6571-6575.) Haney emailed Mosby: “Joel—chagin to tell you how pissed | am at
Abdullah right now. . . . the below threadasmajor trust breaker.” (R. 68-17, PagelD.6570.)
When Haydar was later asked about the roadsgye, he explained, “Ultimately the issue was
finally identified much later as being a mistalty Mr. Josh Koppelman; however, at the time it
was just another example of where Stefan Haney and Joel Mosby were, you know, taking

relatively small issues and blowing them oupadportion and claiming lost trust and whatnot all
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starting from the October [2014] time frame wH®osby and Haney] identified that regardless
of my performance, Mr. Faricy had a doeilstandard for me.” (R. 68-1, PagelD.6246.)

On January 9, 2015, Haydar met with Gaw datgr in the day, Gaw and Mosby. After
the meetings, Mosby and Gaw exchanged emadijding McVey (from HR) in their exchange.
Mosby noted, “I’'m not sure he got the immediacyha need to end this bavior and/or if | was
clear enough that his behavior cannaress.” (R. 68-102, PagelD.8477.) Gaw responded, “I
agree, Joel, | don't think he gtite immediacy aftethe meeting with the 3 of us. After the
conversation [between just him and 1], he wasking for a silver lining in the conversation with
the 3 of us. | think he left that meetinfgeling that he dodged a bullet.” (R. 68-102,
PagelD.8477.) Haydar made personal notes ofribeting that he would end up forwarding to
HR a few months later: “Garrelpel, and | sync and confirm [Exceeds]/[Solid Strength] for the
year, but Joel says he’s now not sure on [Solidn8thg due to [the transfer] event. He tells me |
didn’t disagree and commit and then tries to re-dis¢be merits of the tapishowing that he is
stuck on this issue.” (R. 68-21, PagelD.6589.)

Much transpired a few ga later, on January 13, 2015.

That day, Haney, acting on “Mosby’s suggesfiovrote a lengthy email to McVey to
“shar[e] [his] concern and feedback’geeding Haydar. (R68-104, PagelD.8483.) Although
raising many issues, Haney noted that he had told Haydar that he “felt deceived by the variance
between our perceived commitmeatprocess and the actiorees [with the roadmap].” (R. 68-
104, PagelD.8484.)

Later that same day, McVey and Gaw exchdnegmails regarding Haydar's issues. (R.
68-103, PagelD.8480.) Derek Oehler, a humamuees lead who had recently moved to

Marketplace, was included on the email exchange. (R. 68-58|0P@§@1—-7502.) McVey asked
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Gaw to enter a coaching action into Amazon’s system. (R. 68-103, PagelD.8479.) She also asked
Gaw what his “strategy” would be for ‘wming forward with Abdullah[.]” (R. 68-103,
PagelD.8479.) Before Gaw couldspond, Oehler did: “Let’'s takéhe conversation off line.”

(R. 68-103, PagelD.8479.)

Gaw complied with McVey’s request and eeid a coaching action in the system. The
entry read in part, “Abdullah kBabegun struggling again in the same areas he’s had problems
with in the past, spétcally breaking trust with othersJoel Mosby, Stefan Haney, and Mat
Philipsen have had specific issues wittbddllah not following through on commitments.”
(R.68-87, PagelD.8367.)

That evening (January 13), Haydar inquiredwhhis rating. He emailed the following to
Mosby and Gaw: “As we discussed last Fyidave are all in agreement on my performance
rating as Exceeds Expectations for all of 2014, so | wanted to follow up on the Leadership
Principles since my midyeartinag was clearly Solid Strengémd you expressed some doubt as
to whether it should be Solid Strength or Depenent Needed for the & year. | understand
your concerns regarding the November transfatident even thagh | have a different
perspective on that eveh(R. 68-14, PagelD.6552.)

Haydar’s rating inquiry prompted a dissim between Gaw and Mosby (recall, Mosby
had been Haydar’s supervisor for most of 208w asked Mosby, “are you in agreement with
Exceeds[?]” (R. 68-30, PagelD.6622.) Mosby responded to Gaw, “I'm leaning
[Exceeds]/[Development Needed]/[Limited]-hieh is an abnormal rating.” (R. 68-30,
PagelD.6622.)

Two days later (January 15, 2015), Haney fainded to McVey several old emails that

Haney believed reflected Haydar’s leadership difficultiSeeR. 68-107, PagelD.8490; R. 68-
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108, PagelD.8492; R. 68-109, PagelD.8495.) Haney might haveasksm his subordinate,
Philipsen, to look for similar emails. In one &ihthat Philipsen forwarded to Haney, Philipsen
admitted to making a mistake. (R. 68-110, PagelD.8497.) But when Haney forwarded the email
to McVey, he seemed to blame Haydar: “Onere example of disruption along with commit
and disagree.” (R. 68-110, PagelD.8497.)

The next day, Philipsen entered 360 Feedlfaclkaydar. Although the timing suggests
that this may have been at Haney’s urgiRgjlipsen testified that “Abdullah had asked for
feedback” “[a]s part of the performance review cycle.” (R. 68-153, PagelD.9173.) (The 2014-15
OLRs were right around the corner.) Philipsemterin part, “I do not trust Abdullah, when he
makes a promise | find that he rarely keepshi® commitment. . .. | believe Abdullah can't
remember details and rather than say ‘I ddmbw’, or creating a note keeping system for
himself he will make up information on theyflor tell a self semg lie.” (R. 68-111,
PagelD.8503.)

Meanwhile, Gaw had not yet answered Haydeaggliry about his rating. On January 20,
2015, McVey wrote to Gaw: “We wouldn’t PIP &xceeds employee. That would send mixed
messages. If you believe that we will need tovento [PIP], then the correct [performance]
rating for him is most likely Achieves.{R. 68-113, PagelD.8542.) Gaw, using language
suggested by McVey, responded to Haydar'shgatnquiry as follows: “While some of your
work in 2014 would be considered ‘Exceeds’, the overall rating will need to take into account
peer feedback and leadership feedback. Tcclbar, leadership principles heavily drive the

effectiveness of an L7e&der.” (R. 68-101, PagelD.8474.)
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2.

In late January and earebruary 2015, Marketplace whslding OLR meetings for the
April 2014 through March 2015 period.

In terms of performance, @ppears that Haydar’s biggesiccess was transitioning the
Sellers Success work from Seattle to Detrod anilding the development team in Detroit to
handle that work. By most, if not all accounittaydar had navigated the transition extremely
well and assembled a strong team of develofreeny exhibited traits above their levelkege
e.g, R. 68-112, PagelD.8511.) This was acknowledged by Ga&eR. 68-16, PagelD.6562—
6563.)

As far as leadership, Haydar’'s 360 Feedbaak a mix of positive and negative remarks.
For example, a developer stated that Haydar hady“strong leadership skills and [stood] as a
role model.” (R. 68-112, PagelD.8508.) But stheommented on the issues that Gaw and
Mosby had been concerned about. One Amazonian stated, “He can easily plow through
conversations where nobody else can get a wordihis is a miss on earn trust because (myself
included) don’t always want to engage withm because they know what the communication
will be like.” (R. 68-112, PagelD.8504.)

Gaw’s “initial OLR ratings” for Haydar (pseimably before the Faricy OLR) were
Achieves (performance), Development Nee@eddership), and Liited (growth). (R. 68-113,
PagelD.8541.) If this rating stuck, it would mean a “Least Effective” overall value rating for
Haydar—for the second year in a row.

This time, it appears Haydar’'s rating did ndtange in Faricy’s OLR. Notes from
Faricy’s OLR state: “Was doinigetter, but recently dll off the bus’ and is being managed out.

How do we ensure his team/leadership structupeapared for him leaving the company? Issues
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in Earns Trust, Disagree and Commit and Voc8i¥f-critical. We are working on coaching him
out.” (R. 68-116, PagelD.8556.) At his deposition, Faricy explained: “I did not have sufficient
experience to judge Abdullah Haydar’s perforcan. .. [Haydar] was always two to three
layers down in the organizatiosp those people who he workkxa evaluated his performance.”

(R. 68-45, PagelD.6752.)

Following Faricy’s OLR, McVey and Gaw discussed how to address Haydar’s situation.
McVey wanted to propose terminating Haydar kegaed to check withépal” first. (R. 68-117,
PagelD.8563.) As it turned out, because Haydarrntmadeen placed on a formal PIP after his
first Least Effective rating, a Plrather than termination walse proper course. (R. 68-121,
PagelD.8597.)

On February 24, 2015, Haydar was inforneéchis rating. (R. 68-20, PagelD.6584.) At
his deposition, Haydar was asked about the theg860 Feedback. Haydar explained, “Even on
the ones of concern such as earns trust of others, there was significantly more positive than
negative, it was maybe 150 pent to 100 percent roughly, you knomumerically, and so those
were disregarded and Mr. Gaamd others cherry-picked, you knpdata to suppt a narrative
which supported Mr. Faricy’'sbiased and discriminatorwiew against me.” (R. 68-1,
PagelD.6442.) Gaw had a different take: “theres \#48 total data points, a 2.36 to 1 ratio of
strengths to areas to improve, which relativeAtmlullah’s peers and ottethat I've worked
with and given reviews for, that numhbsiow as a ratio.” (R. 68-54, PagelD.7343.)

Gaw’s plan was to place Haydar on a performance improvement plan. (R. 68-16,

PagelD.6568.)
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3.

The very day Haydar learned of his rating,se@t a long email to Shelly Cerio, an HR
vice president.eeR. 68-60, PagelD.7736; R. 68-125, PagelD.8668.) The subject of the email
was “CONFIDENTIAL: bias issue.” Haydar wrote inrpdlIt has become very clear to me that |
have faced a pattern of biasedatment for the past 18+ mbastand | am no longer willing to
handle this within my HR[] team because | believe that thiseiasts with Peter Faricy himself
as well as his directs and that our HR teamdaferring to his lead rather than challenging this
bias.” (R. 68-20, PagelD.6584.)

Less than two weeks latean March 5, 2015, Haydar had adghy call with Cerio and
both took detailed notesf their conversation.SeeR. 68-61, 68-124.) According to Haydar’s
notes, he told Cerio about ethnic and religioasbi[W]e woke up and came in to the breakfast
at the offsite and then [Faricy] had us staqdand asked us what were the lines we learned
yesterday. And it was all sillinesbut also offensive as to wieter was picking on me as if |
have an inherently bad relationship with my wdlige to my ethnicity or religioh (R. 68-124,
PagelD.8640 (emphasis added).) But Haydar’'s relssreflect that héha[d] no idea who has
what religious or ethnic biases” and that heswat certain if he was “using the word bias
correctly.” (R. 68-124, PagelD.8641.) On this pointri@e notes agree: “Bs—it is not racial
or anything like that; Bias thatobody standing up for [Haydai]am the fall guy because | do
not have anyone standing up for mehe OLR.” (R. 68-61, PagelD.7880.)

Following their call, Haydar sent Cerio a sumynaf his requested ref: (1) “[a] fairly
determined rating for my 2014—-15 work, which hastmuously and congisntly confirmed to
be at least [Exceeds]/[Solid Strength] all yedR) “Mosby being severely reprimanded for his

dishonest, vindictive, and unethicattions against me in the pa&stnonths,” (3) “Haney being
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reprimanded for collaborating with Joel [Mosbyihd (4) “Faricy, the rest of his directs and
their HR partners being coached on accepting severely flawed and biased performance data in an
OLR without challenging it.” (R. 68-21, PagelD.6588.)

In response, Cerio asked Anne DeCleameattorney (R. 6825, PagelD.8660-8661), to
conduct an investigation intdélaydar’'s allegations. While DeCleene was human resources
personnel, she was from oulsi Marketplace (R. 68-60, §aD.7741-7742) and, in Cerio’s
opinion at least, “neudit” (R. 68-22, PagelD.6591).

DeCleene’s investigation begatoward the end of March 2015S4e R. 68-48,
PagelD.6953.) She interviewed 11 people, inclgdHaydar, Faricy, Mosby, Gaw, Haney, and
McVey. (SeeR. 68-48, PagelD.6962.) She reviewed emasieeR. 68-48, PagelD.6963-6970.)
And 360 Feedback. (R. 68-125, Pag@&@®l, 8692, 8694, 8725.) Haydar's performance
reviews, too. (R. 68-125, PagelD.8718-19.) She also looked into Mosby and Haney’s
promotions. (R. 68-48, PagelD.6959.) And while(Deene was not focused on national-origin
or religious discrimination, henvestigation did look into Haydartdaims that Faricy promoted
individuals that did not desexvpromotions and whether Faricy had made comments that
“illustrate ‘bias’ againsAbdullah.” (R. 68-48, PagelD.6959-6960.)

On April 15, 2015, DeCleene issued a repd@edR. 68-48 (report)see alsaR. 68-49
(supplemental report).) Regarding Haydar’s ratirglee “was unable to corroborate that there
was any bias and/or unfairnaaghe ratings Abdullah receivad 2014 and/or 2015.” (R. 68-48,
PagelD.6955.) She also could not corrobordiydar's claim that Mosby’'s and Haney’s
promotions were due to theidagonship with Faricy; she notdat both Mosby and Haney had
been twice denied promotions beforettigg them. (R. 68-48, PagelD.6959.) And while

DeCleene found that Faricy’s comments were taeteful,” she foundrfo evidence of Abdullah
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being subjected to any commerdggisions, treatment and/or actiadhat would be in violation
of any Amazon policy.” (R. 68-48, PagelD.6960.)

The day after DeCleene issued her rep8erio called Haydar to inform him of the
results of the investigation. Aftéineir phone call, Haydar sent Cean email. He stated that he
could not accept that his rativgas accurately determined feeveral reasons, including that
Mosby’s behavior was “retribution” for “calling out [Mosby’s] unethical and unprofessional
behavior during the Novembemployee transfer,” that Hay had excluded Haydar from
“critical communications regaimg [Haydar’'s] teams and projes¢’ and that Gaw had “been
overly deferential” to Mosby and Haney iassessing Haydar’'s performance. (R. 68-22,
PagelD.6593.) The next day, April 17, Haydar serdimilar email to M@ey and Oehler in
human resources but additionally accused tlértenabl[ing]” Mosby’s behavior. (R. 68-22,
PagelD.6595.)

A little over a week later @te April 2015) Haydar emailed toGaw and Saxena (an L8
in Marketplace) about his rating. Haydar told Galivyou are not vocally self-critical with HR
about this very serious mistake in determiningrating then | will be fored to call you out with
HR[.]" (R. 68-28, PagelD.6617.) As for Saxena,yHar stated: “If therés a good reason why
you allow [Moshy] and [Gaw] to drive this incorreetting in the OLR, | wuld like to hear this
from you directly. Otherwise, | am forced to gtien your motives and will need to address this
situation through the right pcess.” (R. 68-29, PagelD.6619.)

On April 29, 2015, Faricy emailed Micha@eary, Oehler's supervisor in human
resources. (R. 68-132, PagelD.8788pparently, Haydar had heard of a tax issue affecting the
Detroit office from another Amazonianné passed that information along. (R. 68-131,

PagelD.8771.) Faricy wrote to Beary, “What is #tatus with AbdullahPMe is spinning up the
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team in Detroit (see below), and it was surprisgmgee him here last week hanging outside the
leadership meeting we had in Dawson.eAwe moving fast enough here?” (R. 68-131,
PagelD.8770.) Beary replied part, “[W]e will wantto be buttoned up avery step with this
one. It wouldn’t be quick or easy, but if we mgaat effectively—like the EB case—we’ll get to

a good outcome as quickly as possible.” GB:131, PagelD.8770.) “EB case” referred to an
EEOC complaint or a lawsuit filed by ElisabeBailey alleging that Haney had engaged in
sexual harassmenté¢eR. 68-70, PagelD.8062—-8068.)

Faricy had also learned that Haydar wdterapting to transfer to another group in
Amazon and thus reached out to lan SimpsorMarketplace vice president directly under
Faricy: “We aligned on no interviews for Abdullah? | don’'t want to pass this problem on to
another team.” (R. 68-131, PagelD.8769.) Simp replied, “I don’t intend on approving a
transfer out of our team. . . . Vdan't pass this off to another team . | think we need to be air
tight and manage Abdullah through tRH° process.” (R. 68-131, PagelD.8769.)

4.

While DeCleene’s investigation was kiag place, Haydar had a happenstance
conversation with Faricy. In March 2015, theotattended an Amazon outing and Haydar raised
the issue of his rating. Haydar recalled, “Peter nsatee kind of joke about the [baseball] game
going on. He said, if we all performed as poaaly the Seattle Mariners are performing right
now, . .. we would be lucky if we ever get any. more stock. And so | had no idea why Peter
was making that joke seemingly about perfanoeawhen | was frustrated with the seeming
falsification of my performance veew, and so | said to Peter,. if you want to discuss my
review, I'm happy to do that with you any tirmredetail.” (R. 68-1, PagelD.6275.) According to

Haydar, “[Faricy’s] response was|,] . if you want to talk abouwtour performance, talk to your
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manager or HR. | said, Peter, for the second year in a row, you've reassigned me to work for a
peer L7 and they are representing me in the OLR [meetings] and | don’t think I'm getting a fair
shake and I think that . . . you . .. are the @ensho are making thes#anges so | think I'm
entitled to talk to you about it if you're alable[.]” (R. 68-1, PagelD.6275.) Haydar recalled
Faricy responding with this meark: “[W]hy don’t you people evdbpllow the process, why don’t
you, you know, work with the manager and HR, | don’t want to talk to poutathis at all.” (R.
68-1, PagelD.6275.)

5.

Although it was drafted in April 2015, Hayddid not begin the 60-day performance
improvement plan until late May 2015. .(®8-141, PagelD.8936.) The plan had several
objectives. For one, Haydar was to “[rleach d¢oteach peer/senior leader [he had] lost
significant trust with (Joel Mosby, Stefataney, Paul Tunney, Mat Philipsen, Doug Welzel,
Damian Poznanski) request their feedback @mtern, and let them know [he was] committed
to repairing the relationship.” (R. 68-141, Pag&®B86.) For another, Haydar was to improve his
relationship with his peers and senieaders by “150%.” (R. 68-141, PagelD.8936.) And
another part of the performance improvememinptequired Haydar to draft a “development
plan” to rebuild trust with his “peeend senior leaders.” (R. 68-141, PagelD.8936.)

As for the first objective, Haydar explained tin&t did reach out to those whose trust he
had lost. But Mosby and Philipsen cancelled thdiedaled meetings or delayed them. (R. 68-1,
PagelD.6339, 6341.) As for Haney, Haydar recallece had a nice heart feeart and he said
that he was happy to work with me from that pdartvard and we could selve our issues.” (R.
68-1, PagelD.6339.) Poznanski said Haydar wa%ole model” and Welzel “commended

[Haydar] for how [he] had transitioned thstings team to him.” (R. 68-1, PagelD.6340.)
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Haydar recalled that when he told Gaw abitet meetings (or attempts to meet), Gaw
suggested that Haydar meet with still othéRs 68-1, PagelD.6340.) And when Haydar pointed
out that some of those people had no issigis him, Gaw “again changed the goals” and
suggested yet another person for Haydar to meet with. (R. 68-1, PagelD.6341.)

On July 7, 2015, Haydar had a 30-day check-in on his performance improvement plan.
Gaw told Haydar that his approach to the onesne meetings had been flawed because Haydar
had raised what they said in “their confitlehfeedback” instead of “seeking guidance from
them on building the relationship with thenfR. 68-32, PagelD.6627.) After the 30-day check-
in, Haydar realized that the process was flawededlized that it didn’t matter that the original
goals were falsified, no matter atl did, HR was going todzk Mr. Gaw’s supposed goals and
just adding random names of people tppasedly help me communicate[.]” (R. 68-1,
PagelD.6365.)

On August 7, 2015, Faricy again sent an emdddary (Oehler’s supervisor in HR): “Do
we have an update on Abduia' (R. 68-142, PagelD.8939.) Bearyturtn emailed Oehler, who,
apparently, sent Beary gesponse covered by attesaclient priviege. $ee R. 68-142,
PagelD.8939.)

After the 60-day performance improvemieperiod (August 31 to be exact), Gaw
prepared a document commenting on the performance-improvement-plan and the development-
plan goals. (R. 68-32.) One of the developnmaty goals required Hdar to “openly voice
opinions with peers and leadeishusing data to thoughtfullyxpelain counter-arguments, if any,
while actively listening to # opposing view.” (R. 68-32, Pd§e6629.) Regarding this goal,
Gaw thought that Haydar had “ke][phis] distance from conversatis or professional debates”

and had not adequately engaged during iceneeetings. (R. 68-32, PagelD.6629-6630.) As for
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improving trust by “150%,” Gaw similarly notedBiggest feedback [from others] was that
you’re not engaging other leadeasd not participating in grougiscussions with other L7/L8
leadership.” (R. 68-32, PagelD.6635.) In the éBdyw gave Haydar an ultimatum: “[W]e have
decided to extend the PIP through Septen2bei2015. During that time, you must immediately
conform your conduct to Amazon’s Leadership Prirespht the level expesd of an L7 leader.

If you fail to immediately improve, your employment with Amazon will be terminated.” (R. 68-
32, PagelD.6628.)

In an email summarizing their meeting, Haydexplained that he had intentionally
engaged less during meetings. (R. 68-143, Pa8846.) Haydar told Gawand Oehler that he
“had received positive feedback in allowing othto speak more and dominating conversations
less.” (R. 68-143, PagelD.8946.) Haydar continued, “Yioterpretation of [th| as a failure to
meet performance expectations and successfulhptaie the PIP is not backed by any specific
data which you could provide[.]” (R. 68-143, PagelD.8946.)

On September 14, 2015, Haydar emailedwGand Oehler ahead of a scheduled
performance-improvement-plan meeting. (R.1688, PagelD.8941.) Haydar wrote in part, “this
topic of engagement in certain meetings wasangbstantial topic atéh30 day review, so your
claim in that regard isn’'t backed by facts. Tégems to be a repeat of your actions on my annual
performance review, where the goalf my PIP are being changeddAfiight as happened at the
beginning of the year.” (R. 68-143, PagelD.8942.)

Two days later (September 16), Haydar senemail to Amazon’s CEO, Jeff Bezos. (R.
68-145, PagelD.8969.) A month before, the Newky®dimes had published “Inside Amazon:
Wrestling Big Ideas in a Bruising Workplace.” (B8-144.) As the title othe article suggests,

the piece criticized managentegoractices at AmazonSée id). In response to the article, Bezos
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sent a “Dear Amazonians” email asking Amazoniem$escalate to HR” if they knew of “any
stories like those reported.” (R. 68-145, RBY8970.) Bezos also stated, “You can email me
directly.” (R. 68-145, PagelD.8970.) On Septemb@&ia month after Bezos’ email), Haydar did
just that. Haydar wrote, “I ariollowing up on your [email aboutéhNew York Times article] as
well as my previous email to you in May . . . .idtnow irrefutably cleathat | have been the
subject of illegal management abuse for gast 10 months, includg a fraudulent review
process and PIP process. ... HR is interestedaking my situation ‘go away’ and apparently
nothing else, least of all challenging abusive marsagibo lie and cheat to advance their careers
and harm others.” (R. 68-145, PagelD.8969.)

Haydar believes that his email to Bezoontributed to his terminationS¢eR. 72,
PagelD.9640.) The same day it was received (8dpe 16), a copy of the email was forwarded
to Cerio (HR). (R. 68-145, PagelD.8969.) And two masuafter that, Oehler created a ticket in
Amazon’s system for Haydar to be terminated on September 23, 2015 (two days before the
planned end of the PIP). (R. 68-146, PagelD.89X&hough initially unsure, Oehler ultimately
testified that he did not learn of Haydar’s ént@ Bezos until after Haydar was terminated. (R.
68-58, PagelD.7558, 7636.) Gaw said the same. (R. 68-54, PagelD.7420.)

September 22, 2015 marked the end of Heagdamost-three-year tenure at Amazon.
(SeeR. 68-148, PagelD.8983.) Although Oehler @whry approved the decision, it was Gaw
who terminated Haydar. (R. 68-54, PagelD.74R468-58, PagelD.7635.) Gaw explained, “we
had worked with Abdullah on finding—providingrhimore and more opportunities to show that
he can earn trust with folks and be vocally selfical, and . . . at that point it had turned into
more sulking and just not participating in meetingsd so at the end tiie day, it wasn't just

being able to stop the erosion aifdt, but . . . we were lookingrfdim to start buding it back.”
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(R. 68-54, PagelD.7446.) Gaw testifithat Faricy had given i no input regarding Haydar’s
termination. (R. 68-54, PagelD.7425.)
F.

In November 2015, Anas Fattahi, took over omehe two teams that Haydar had been
managing. (R. 68-54, PagelD.7366.) &httook over the other teaabout four months later (in
the interim Gaw ran the team). (R. 68-54, RAGE366.) Fattahi, like Haydar, is male, married,
Syrian-American, and Muslim. (B8-54, PagelD.7366; R. 68-68, PagelD.7910.)

G.

In February 2016, Haydar filed a chargethwihe Equal Opportunity Employment
Commission asserting retaliation and raigs and national-origin discriminatiorS€eR. 68-
156, PagelD.9241.) The EEOC issued Haydar a raystie letter in Jul016. (R. 1, PagelD.4.)

Haydar filed this lawsit in October 2016. His complaigbntains eight counts. (R. 1.)
Four of them correspond to Haydar’'s assertiaat #timazon discriminatedn the basis of his
national origin and religion in wlation of Title VII of the Civil Rights Act and Michigan’s
analog, the Elliott-Larsen Civil Rights Act. Afth count asserts that Amazon discriminated
based on marital status in \adlon of ELCRA. Two more countssert that Amazon retaliated
against him after he complained of discrintioa in violation of Title VIl and ELCRA. And
Haydar’s eighth count claims that Anweeviolated Michigan public policy.

Following considerable discovery, Amazon wed for summary judgment on all eight

counts. (R. 68.)
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I.

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faamtd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56.

.
A.

Although most of Haydar’s claims under Michiglaw parallel his federal claims, two
lack a federal counterpart: that Amazon discrintedaagainst him because of his marital status
and that Amazon violated Miayan public policy. As Amazon isntitled to summary-judgment
on these two claims, addressing them first perthigsremaining six claims to be addressed in
pairs.

Michigan’s Elliott-Larsen Civil Rights Actprohibits an employer from treating an
employee differently based on his mariéhtus. Mich. Comp. Laws 8§ 37.2202(1)(sfijler v.
C.A. Muer Corp. 362 N.W.2d 650, 653-54 (Mich. 1984). Thttse marital-status provision of
ELCRA does not concern itself withscrimination based on thearacteristics on employee’s
spouse.See id. Ortman v. Gordon Food Serv., In&670 N.W.2d 152, 153 (Mich. Ct. App.
1997).

Haydar says that Faricy woutebt have made remarks about how he was treating his wife
if he “were asingle Muslim man.” (R. 72, PagelD.9637.) Haydaven goes so far to say that
Faricy’'s comments aredirect evidence” of animus toward the status of being married. (R. 72,
PagelD.9637.)

The Court disagrees. As anitial matter, Faricy’s ref@nce to “you people” cannot

reasonably be construed to mean “you [marrgetjple.” It appears that even Haydar does not
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believe that feeR. 68-1, PagelD.6327) and the hearthe discrimination theory relies on
stereotypes about married Syrian or Muslimnmeot married men generally. So in terms of
marital-status discrimination, what Haydar is leith is that Faricy (L made Haydar stand up in
front of a group at an offsite enmt to receive marriage advice dotdced Haydar to recite lines
that would make his wife feel loved and) (@ade comments during dtwmeetings (and other
times) to the effect of, “If only Abdullah woulde&at his poor wife better veim he’s traveling so
much and neglecting her.” Haydar is correct thadl he been single, Faricy would not likely
have made these remarks about Haydar’'s m@stemt spouse. The problem for Haydar, though,
is that these comments at most reflect a weak mataaksanimus, i.e., that Faricy did not like
Haydar because Haydar was married as opposed to single. The comefientsthat Faricy
wanted Haydar to treat his spouse better—not lleatidn’t want Haydar to have a spouse.
Indeed, Haydar claims that Faricy view&hw, Mosby, and Haney through rose-colored
glasses—but each were (and, apparentlg) anarried. (R. 68-54, PagelD.7321; R. 68-69,
PagelD.7921; R. 68-70, PagelD.7977.) The record doepermit a reasonable jury to find that
an animus toward married employees “made a difference” in Haydar’s ratings, performance
improvement plan, or terminatioBee Hazle v. Ford Motor Cad628 N.W.2d 515, 522 (Mich.
2001).

As for Haydar's public-policy claim, Haydahas made no attempt to respond to
Amazon’s argumentsSge generallR. 72; R. 70, PagelD.9331 n.15.) So he has abandoned his
public-policy claim.See Brown v. VHS of Michigan, In645 F. App’x 368, 372 (6th Cir. 2013);

Clark v. City of Dublin178 F. App’x 522, 524-25 (6th Cir. 2006).

30



B.

The Court thus turns to Haydar’s claimsnational-origin and degious discrimination
under Title VIl and ELCRA.

1.

Although Haydar has countered Amazon’gyuanents for summary judgment, his
affirmative “theory of the case” is less cle#s this Court understands it, the following is
Haydar’s theory of national-orilg and religious discrimination.

Regarding animus, Haydar points to Faricgafically and Amazon’s culture generally.
He says, “As a Muslim man, Plaintiff has hacetalure the stereotype wlembers of his religion
as backwards, misogynistic, and abusers aihem Faricy’s comments about Plaintiff being a
‘poor husband’ were unprompted, unexplainad aever levelled at any similar non-Arab, non-
Muslim individual.” (R. 72, PagelD.9636.) And ffdar describes Amazontorporate culture as
“ruthless, unsympathetic, and a hotbed facdmination.” (R. 72, PagelD.9637 n.9.) In support
of this assertion, Haydar cites the New Ydilknes exposé on Amazon, that Cerio (from HR)
had never substantiated a claim of discrimoratduring her tenure, and that not one of the
people who responded to Bezos' email dabdlobe NY Times arti@d had their claims
substantiated. (R. 72, PagelD.9637 n.9.)

Notably, Haydar does not have evidence thattwo people most responsible for his
evaluations and termination—Mosby and Gaw-4dghanimus toward Syrians or Muslims.
Instead, Haydar’s theory seems to be thatclyaneld the unlawful animus, Amazon corporate
culture tolerated it, Mosby, Gaw, and Haney unied that Faricy did not like Haydar (even if
they did not know the reasons), and, takingua from their leader, Mosby, Gaw, and Haney

overstated Haydar’'s leadership deficiencies anfairly criticized him for those deficiencies.
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(SeeR. 68-1, PagelD.6231, 6296, 6303, 6306.) Alternativel perhaps additionally, Haydar
says that Faricy “plotted behind the scenesetrure [his] termination.” (R. 72, PagelD.9605.)
2.

If the Court has accurately portrayed Haydatheory of discrimination, it is not a
particularly strong one.

Start at the beginning. As Amazon points Rt 70, PagelD.9325), before Faricy had
made any remarks about Haydar’s relationshihh his wife, Kandasamy had given Haydar a
negative six-month review. Indeed, Faricy had invited Haydar to attend the June 2013 offsite
event but then changed his miafler receiving negative feedback about Haydar. The order of
events suggests that Haydar's performance, rdttzer his national origin or religion, is what
shaded Faricy’s initial assessment of Haydar.

Moving forward on the timeline to Haydar’s first Least Effective assessment (February
2014), it is true that Joudrey @hldar’'s then-directupervisor) and Saxer@a Marketplace L8),
thought that Haydar’s rating should be AclisiDevelopment Needed/Medium; it was only
during Faricy’s OLR that Haydar’s growth potiethwas lowered from Medium to Limited.

But, as Amazon notes (R. 70, PagelD.9326 rit@®re is a possible non-discriminatory
reason for the change. During Joudrey’s OLR, Whireceded Faricy’s by a week or so, Haydar
apparently engaged in “passionate pleading'tiimse he supervised ahdd not been “as data
driven as he could be.” (R. 68-78, de#D.8203.) Haydar's conduct was brought up during
Faricy’s OLR as a significant cowrpoint to Joudrey’s and Saxémdefense of Haydar’s rating.

Again moving forward on the timeline,cim May 2014 (or so) until October 2014, both
Gaw and Haney provided positive feedbabkwt Haydar’s leadership. (R. 68-85, PagelD.8363,

8365; R. 68-87, PagelD.8367.) Indeed, it appears tlsatabdback played a large role in Mosby

32



cancelling a performance plan atwhcluding that Haydar had ceated his deficiencies. (R. 68-
87, PagelD.8367.) If Gaw, Haney, and Mosby weaivated to push Haydar out of Amazon
(because they got the impression that Faricyndidike Haydar), then why would each of them
have effectively supported Haydar for many months?

Haydar's answer to this question seemsbw® that things changed in October or
November 2014 after Faricy reorganized Mapkaste, including by promoting Mosby and Gaw.
(R. 68-1, PagelD.6231, 6233, 6237, 6299, 6296, 6309.)

But it is not clear why the promotions would have caused Gaw, Mosby, and Haney to
became more beholden to Faricy. Gaw was dyresite leader of the Detroit office before
October 2014. (R. 68-59, PagelD.7668; R. 68-88, PagelD.8370.) As for Gaw becoming Haydar’s
supervisor, it is not clear that was Faricy’s decision and, in any g¢kentjove may have been
necessitated by Mosby’s protran to an L8 Director. eeR. 68-54, PagelD.7409.) As for
Mosby’s promotion, Faricy could not unilateraiyomote people to L8 under Amazon’s system.
Saxena (Mosby’s direct supervisor) believibsby deserved a promotion and, over many
months, prepared a detailed document twait promotion. (R. 68-59, PagelD.7678.) That
document included supporting remarks from mat9s and L8s—none of whom were Faricy.
(R. 68-88, PagelD.8376—83.) And promotions walso discussed during OLRs (R. 68-59,
PagelD.7677) and went through several levelapgfroval, only one of which was from Faricy
(R. 68-59, PagelD.7674, 7676).

And there was another explanation for whingfs changed for Haydar in October 2014:
the employee transfer incident. Indeed, Mosbstified that the transfer incident was the

“proverbial straw.”
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As for Haney’s change of heart, in Janud@fi5, he felt that Haydar's handling of the
roadmap issue was “a major trust bust€dR’ 68-17, PagelD.6570.) Further, while Haydar
asserts that Haney was a “protégé of dyanvho had a close personal and professional
relationship with him” (R. 72, PagelD.9611), thecord does not support a close “personal”
relationship. The two attended work-relatediabevents, including lunches and happy hours
(R. 68-45, PagelD.6779-6780), but Faricy testified tieat‘never had outside-of-work social
interactions” with Haney (R. 68-45, PagelD.6779).

So the record provides some non-discrimingtteadership-related reasons for Haydar’s
second Least Effective rating. And two suchmgsi all but guaranteed that Haydar would be
either terminated or placed on a performance-improvement plan. Amazon ultimately chose the
latter, but the former might have been completely warranted.

That leaves the end of the timeline. Wherydtta did not succeed during the first 60 days
of his performance improvement plan, Amazsxtended the PIP, yng Haydar yet another
chance to demonstrate change. But, according o &deast, “it had turned into more sulking
and just not participating in mixegs, and so at the end of theydd wasn’t just being able to
stop the erosion of trust, but . . . we were lagkfor him to start builehg it back.” (R. 68-54,
PagelD.7446.)

Finally, very-shortly after Haydar was tdmated, Anas Fattahi, a male, Syrian-
American, Muslim, took over one of Haydar’s teaansl, four months later, took over the other.
And it appears that feedback for Fattahi’s potion to L7 was beingollected before Haydar
filed his EEOC complaint.GompareR. 68-155, PagelD.923%jith R. 68-156, PagelD.9241.)

And if Amazon did not then know that Haydar imted to take legal ach, its intent to place
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Fattahi in Haydar’s position cutgainst Haydar's thep that he was terimated on account of
his national origin or religion.
3.

All of that said, tvo things cut strongly in Haydarfavor. For one, this is summary
judgment and so the record, and all reasonableeinées drawn from the record, are viewed in
the light most favorable to Hayda&ee Matsushita Elec. Indus. Co. v. Zenith Radio Cdifb
U.S. 574, 587 (1986). For anothélaydar has elected a mixed-metixoute to the jury. (R. 72,
PagelD.9627-9628 & n.7.) And the law governing rdixeotive claims is more friendly than
single-motive claims to those in Haydar’s position.

A mixed-motive theory is viable when tleeidence shows that while legitimate reasons
motivated the adverse taan, the employee’s protected charaistic also motivated the action.
Wright v. Murray Guard, In¢.455 F.3d 702, 711 (6th Cir. 2008ge also Griffin v. Finkbeingr
689 F.3d 584, 595 & n.7 (6th Cir. 2012) (suggestirag tourt may infer a mixed-motive theory
based on the evidence). Under this theory,employee need only show that his protected
characteristic was “a motivatirfgctor” for the action, “everhbugh other factors also motivated
the practice.” 42 U.S.C. § 2000e-2(m).

More important for present purposes is thatemployee’s summgajudgment burden is
“not onerous” under a mixed-rtiee theory. To start, theMcDonnell-Douglas/Burdine
framework does not applyhite v. Baxter Healthcare Corb33 F.3d 381, 400 (6th Cir. 2008).
Indeed, in some cases an employee might not be able to prnma faciecase under that
tripartite framework but might still be able to reach a jury on a mixed-motive tHeeeyWright
455 F.3d at 717 (Moore, J., concurring). Andalhcases, to surviveummary judgment on a

mixed-motive theory, the evidence need only peemi¢asonable jury to find “(1) the defendant
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took an adverse employment actioraiagt the plaintiff, and (2) ace, color, religion, sex, or
national origin was a motivating factor’ ftre defendant’s adverse employment actidMltiite
533 F.3d at 400 (quoting 42 U.S.C. § 2000e-2(m)hisTurden of producing some evidence in
support of a mixed-motive claim et onerous and should preclusending the case to the jury
only where the record is devoal evidence that could reasongalidle construed to support the
plaintiff's claim.” Id. Further, “as inquiries regarding whattually motivaéd an employer’s
decision are very fact intensive, such issues will generally be difficult to determine at the
summary judgment stage and thus will tyficaequire sending the case to the jurid’ at 402
(internal quotation marks omitted).

Here, “the record is [not] devoid of ewdce that could reasonably be construed to
support,”Whitg 533 F.3d at 400, Haydar’s claim of natibnagin and religious discrimination.

To start, a jury could find that Faricy harbdrdiscriminatory animus toward Syrians or
Muslims (or, at least, Syrian men or Muslim medi.. Reed v. Procter & Gamble Mfg. C856
F. App’x 421, 429 (6th Cir. 2014) (finding midemotive claim failed where there was “no
evidence” that decision-maker harbored raeiaimus). Amazon claims that “Haydar has no
evidence that the supposed comments about pgmple’ and leaving hiwife behind while he
commuted to Seattle were in any way tied ®riigion or national origin.” (R. 70, PagelD.9331
n.13.) But a reasonable jury can make reasonable inferences. Haydar testified as follows, “So
Peter [Faricy] made referencés you people, to you peopleeed to learn howo treat your
wives better, those types of comments atpdly, you know, in reference to me uniquely
differently than other people.. [SJomehow his viewof me was influenced by my inherent
characteristics as someone watmame Abdullah coming fromMuslim or an Arab background

that | somehow mistreat my f&i” (R. 68-1, PagelD.6327.) Frothat, a jury could reasonably
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infer that Faricy’s referencéo “you people” was a referende “you [Syrians]’ or “you
[Muslims].” And because that israasonable inference, at thiage of the case, the Court must
draw it.

So Haydar clears the animus hurdle arel gnestion becomes whether animus was “a
motivating factor” in his termiation (or loss of promotion opportiies) even if legitimate
reasons, such as Haydar's inability to “earastt and “disagree and commit,” primarily
motivated his termination. Athe narrative set out above indtes, the connection between
animus and adverse action is not strong. But,skveral reasons, theo@t believes that the
record permits a reasonable jury to find tldydar's status as Bluslim man or Syrian-
American man was a motivatirigctor in his termination.

First, the animus came from the top. Egrvas not just any Amazonian—he was the
Vice President of Marketplace (R. 68-48, PagelD.6954), a sizable organization within Amazon.
And it is reasonable to think that those lowetha corporate hierarchy take cues from the top.
See Griffin v. Finkbeine689 F.3d 584, 595 (6th Cir. 2012) (“A%e mayor . . . Finkbeiner was
in a position to shape the attitudes, policies, aasibns of the division’s managers, . . . just as
when a major company executive speaks, everyhsigyns in the corporate hierarchy.” (internal
guotation marks and alterations omitted)). Indeed, Haydar testified, “I believe that Mr. Faricy is a
strong leader with a strong personality and itdlithat personality on to his organization and
people don’t say no to Mr. Fay.” (R. 68-1, PagelD.6435.) id Haydar's expert stated, “If
someone in a leadership positigpeaks poorly about my peer itlisely that I’'m going to echo
those concerns. It could be grolipk or it could be politicahstuteness. Why would you voice a
different opinion than your boss?” (R. 68-158¢g@®.9262.) And Faricy ntke his inappropriate

remarks in front of other Amazonians.
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Amazon attempts to make Faricy’s animus irrelevant by arguing that “Haydar’s
conspiracy theory depends on Faricy holdmgsupposed discriminatory animus, and then
directing his subordinates to take adverse actifR. 70, PagelD.9325 (emphasis added).) But
that need not have been the case. If Faricy tislctiminatory animus and his subordinates came
to understand that Faricy thought Haydar wasar fit for Amazon—even if they did not know
why Faricy thought that—then Faricy’s animuswld have colored how $isubordinates viewed
Haydar. And if Mosby, Gaw, and Haney caméhe understanding that Haydar was not a fit for
Amazon, they might have been more criticaHafydar for his deficienciethan they otherwise
would have been. This, in turn, would mean ttte feedback they ga, their reactions to
Haydar’s miscues, and in the case of Gaw andbMipthe ratings they signed, were worse than
they would have been hadrkey thought well of Haydar.

Second, part of Amazon’s ethascriticism. This is refleed in the 360 Feedback the
Court has reviewed at length. And the New Ydiknes reported that “[e]very aspect of the
Amazon system amplifies the others to motivaind discipline the company’s marketers,
engineers and finance specialists” and that, rimgeof feedback, Amazonians made “quiet pacts
with colleagues to bury the same person at once.” (R. 68-144, PagelD.8957, 8960.) It is
reasonable to infer that a critical environmém compared to a non-judgmental one) is more
amenable to mountains being made out of molehills. Or, in Amazon parlance, more amenable to
interpreting smaller issues with earning trost disagreeing-and-committing as larger ones.
Cf. Rachells v. Cingular Wireless Employee Servs.,, 132 F.3d 652, 665 (6th Cir. 2013)
(“While evidence of a discriminatory atmosphenay not be conclusive proof of discrimination

against an individual plaintiff, such evidan does tend to adddlor to the employer’'s
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decisionmaking processes and to the influerimedsnd the actions taken with respect to the
individual plaintiff.”).

Third, a jury could find that Faricy himself walirectly involved in some of the events
related to Haydar’'s terminatiofrom Joudrey’s testimony, a reasblgajury could infer that it
was Faricy who made the ultimate decistonlower Haydar's 2013-14 growth rating from
Medium to Limited (thus knocking Haydar intbe bottom 10%): “I thik [Faricy] made the
final call to move [Haydar'statings.” (R. 68-78, PagelD.8203-8204.) And while Haydar’s first
Least Effective rating did not directly lead t&H° or termination, it malgave contributed to the
PIP a year laterSeeR. 68-45, PagelD.6790 (providj that two Least Efféiwe ratings result in
an “automatic[]” PIP).) Additionally, both just befoamd during the PIP, Faricy took an interest
in Haydar’'s employment statu®. 68-131, PagelD.8770; 68-142, PagelD.8939.)

Fourth, a jury could find @t the PIP was “mission impossible” for Haydar, which would
further corroborate Haydar's thgothat Faricy wanted Haydaut of Amazon and that Gaw
understood this. In addition to Haydar’s tesiitg that his PIP goalsvere a moving target
(R. 68-1, PagelD.6340, 6365), there is evidence siiggethat Amazon was not interested in
seeing Haydar complete the PIP successfillytes from Faricy’s 2014-15 OLR, which took
place before the PIP, state, “Was doing better, but recently ‘fell off the bus’ and is being
managedout . . . We are working on coaching hiout” (R. 68-116, PagelD.8556 (emphasis
added).) Not long after that, ey asked Beary in HR, “Argve moving fast enough here?” To
this, Beary suspiciously replied, “[W]e will want be buttoned up at every step with this one. It
wouldn’t be quick or easy, but if we manageffectively—like the EB case—we’ll get to a
good outcome as quickly as possible.” (R. 83;1PagelD.8770.) Althoughdary testified that a

“good outcome” included performance improvemest@pposed to just termination), “EB” was
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in fact terminated and, apparently, sueda&on (or Haney) for sexual harassment. (R. 68-132,
PagelD.8822, 8824.) And then in August 2015—betbeefirst 60 days of the PIP were up—
Faricy emailed Beary again: “Do we haae update on Abdullah?” (R. 68-142, PagelD.8939.)
Finally, even though Gaw and Oehler extehétaydar’'s PIP until September 25, 2015, Gaw’s
testimony indicates that the two had concluded that Haydar should be terminated before that
date. BeeR. 68-54, PagelD.7445.) Indeed, Oehler @eéat ticket for Hayd& termination on
September 16, 2015. (R. 68-146, PagelD.8972.) Taking all this evidence in the light most
favorable to Haydar, a jury could reasonably infer that the PIP was setup to give Haydar almost
no chance of success. And if a jury found tlitatyould be more likely to find that Haydar’'s
supervisors understood that Faricg dt think Haydar belonged at Amazon.

Fifth, in both annual ratings, Haydar was nat far from the Highly Valued range. In
2013-14, he would have received a Highly Valuating if he been gen a Medium growth
rating instead of a Limited one—a rating whichswhe subject of conssdable deb@ during
Faricy’s OLR. As for 2014-15, Mosby was initially leaning towards an Exceeds/Development
Needed rating (R. 68-30, PagelD.6622), and Exceeds employees are usually given Highly
Valued ratings even if they have the lowest leadership and growth rateg®. 68-79,
PagelD.8227). Indeed, only after McVey toldvisthat an Exceeds Amazonian would not be
placed on a PIP, did Gaw adjust Haydar’s perforcearating downward to Achieves. All of this
is to say that if just some of the feedback tHaydar received habeen a little better (say from
Haney and Philipsen), or if Gaw and Mosby Haekn a little more forgiving in how they

assessed Haydar’s feedback, Haydayht have avoided a PIP.

40



And that last point ties bado the first point: that pedps those under Faricy treated
Haydar just a little more harshly than theeege Amazonian becaudeey understood that, in
Faricy’s view, Haydar did not belong at the company.

In short, the “burden of producing somad®nce in support of a mixed-motive claim is
not onerous and [this Court] shduyreclude sending the case tojmy only where the record is
devoid of evidence that could reasonablycbastrued to support [of Haydar’s] claimlWhite
533 F.3d at 400;f. Wallner v. Hilliard 590 F. App’x 546, 556 n.3 (6th Cir. 2014) (“In a mixed-
motive case, even if the emogker's FMLA-neutral reasodid have a basis in faatlid motivate
the employer’s action, andlassufficient on its own to motivatthe employer’s action, a mixed-
motive FMLA plaintiff may still withstand summarnudgment so long as her exercise of her
FMLA rights also contributed to the employedstion.” (internal citatio omitted)). All things

having been considered, Haydar may enést mixed-motive claim to the jufy.

2 1t has not gone unnoticed by the Court tHatydar’s theory of the case seems to be
based on a cat's-pawebry of liability. See Staub v. Proctor Hos®62 U.S. 411, 416 n.1
(2011). This is because Haydar dasot have any evidence thiie primary decisionmakers,
Gaw and Oehler (and more inglctly, Mosby), held animus toward Syrians or Muslims. And
while a reasonable jury could infer that Egrihad animus, Faricy was not the one who
ultimately decided that Haydar should be terminat€geR. 68-54, PagelD.7424; R. 68-58,
PagelD.7635.) That said, the Cohds not cast its mixed-motivealysis in the cat’'s paw mold
because neither party mentions “cat’'s pawtites cases that deal with that theory.

If the cat’'s-paw framework controls herdaydar might still reach a jury under that
theory. Taking the record in the light mostdaable to Haydar, it seems as though a reasonable
jury could infer that Faricy had anti-Syrian anti-Muslim animus, that Faricy’s actions (his
emails, statements in OLRs, and statementsaetings) indicated to Gaw, Mosby, Beary, and
others that he did navant Haydar to remain at Amazahat Gaw, Mosby, Beary, and others
were influenced by Faricy’s actions and trassessed Haydar’s leadepskleficiencies more
harshly than they otherwise would have (omikrly, were not inclined to tolerate his
deficiencies), and that the leadership deficies were the reason for Haydar’s terminati®se
Stauh 562 U.S. at 419, 422 (holding that “if apervisor performs an act motivated by
[discriminatory] animus that is intended byetlsupervisor to causan adverse employment
action, and if that act is a proximate causgéhefultimate employment action, then the employer
is liable” and further providing #t “[p]roximate cause . . . excluslenly those links that are too
remote, purely contingent, or indirect” (inbat quotation marks and alterations omitted));
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4.

Although his brief not clear othis point, it appears thataydar also pursues a single-
motive theory, i.e., that Amazon’s asserted reasomiftermination is false, and that the real
reason was discriminatiorS¢eR. 72, PagelD.9628-9637.)

Assuming there is a tenable distinctlogtween single- and mixed-motive casegHon.
Timothy M. Tymkovich, The Problem with Pretex85 Denv. U. L. Rev. 503, 522-24, 529
(2008) (discussing the “artifidiaistinction between mixed motive and single motive Title VII
cases”);Griffith v. City of Des Moines387 F.3d 733, 744-46 (8th Cir. 2004) (Magnuson, J.,
concurring) (reasoning that following 1991 amendtsda Title VIl and Desert Palace, single-
and mixed-motive claims rest on a “fictional diohwoty” and that the “only rational conclusion is
that no distinction between siegand mixed motives exists”), seems that success on a single-
motive theory would require an employeeptrove that his protéed characteristicalone were
sufficient to motivate the employer to take the adverse ac&mnPrice Waterhousd90 U.S. at
247 (plurality) (explaining thaticDonnell-Douglas/Burdinédramework is premised on “either a
legitimate or an illegitimate set of considerations led to the challenged decisthré}; 260
(O’Connor, J.) (“In pretext case$he issue is whetheeither illegal orlegal motives, but not
both, were the true motives badithe decision.” In mixed-motivasases, however, there is no
one ‘true’ motive behind the decision.” (quotibhl.RB v. Transportation Management Corp.
462 U.S. 393, 400, n.5 (19838pees v. James Marine, In617 F.3d 380, 390 (6th Cir. 2010)
(explaining that in a mixed-motive case “both tegate and illegitimate reasons motivated the
employer’'s decision” but in a single-motive sea “an illegitimate reason motivated an

employment decision”)White v. Baxter Healthcare Corpb33 F.3d 381, 400 (6th Cir. 2008)

Chattman v. Toho Tenax Am., |n686 F.3d 339, 351 (6th Cir. 2012) (applyi@taubin Title
VIl context).
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(providing that in sinlg-motive cases, th#&cDonnell-Douglas/Burdindramework serves to
“smok[e] out the single, ultimate reason ftre adverse employmerdecision” (internal
guotation marks omitted){;osta v. Desert Palace, I1n@299 F.3d 838, 856 (9th Cir. 2002) (en
banc) (“If, based on the evidendke trial court determines thtte only reasonable conclusion a
jury could reach is that discriminatory animashe sole cause for the challenged employment
action or that discrimination played no roleaditin the employer’s desionmaking, then the jury
should be instructed to determine whether thallenged action was taken ‘because of' the
prohibited reason.” (citing 42 U.S.C. § 2000e)2( Making this the dividing line between
single- and mixed-motive cases means that for Haydar to succeed on a single-motive theory he
must show that his status asSyrian-American and as a Mios were alone enough of a reason
for Amazon to terminate his employment (or deny him a promotion).

That is a considerabhowing and the Coudoubts that Haydar can make it. What has
already been said goadong way to explaining the Courtiubt. Additionally, the Court notes
that 360 Feedback for Haydar’'s 2014—15 revieveads that eight Amazonians—none of whom
were Haney, Philipsen, Gaw, or Mosby—alled Haydar's communication problems. (R. 68-
112, PagelD.8500 (Degwekar); R. 68-112, PagelD.8501 (Tollini); R. 68-112, PagelD.8503
(Welzel); R. 68-112, PagelD.8504 (PoznahsRk. 68-112, PagelD.8505 (Marx); R. 68-112,
PagelD.8510 (Westlake); R. 68-112, PagelD.8&dler); R. 68-112, PagelD.8518 (Yavno).)

All of that said, it strikes the Court thathether this case should be cast as a single-
motive or mixed-motive case is more a jury-cleaguestion than a summggudgment question.
The Court has already found that Haydar mag@ed to trial on a mixed-motive theory. And, at
trial, whether he pursues a single- or mixed-netiveory (or both), the p#es’ strategies will

likely be the same: Amazon will stress legitimegasons for its actions and Haydar will stress
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discriminatory onesSee Griffin v. Finkbeinei689 F.3d 584, 594 n.7 (6th Cir. 2012) (“We note

that single-motive and mixed-motive theories are not distinct claims, but rather different ways of
analyzing the same claim.”). As a practical matter then, there is no need to decide whether a
reasonable jury could find for Haydar on a single-motive thedeg. Wallner v. Hilliard590 F.

App’x 546, 552 (6th Cir. 2014) (“Although Wallné&was pursued an FMLA retaliation claim on

both single-motive and mixed-mo#éheories—arguing them in the alternative—we see no need

to inquire whether Wallner has marshaled emogggddence to withstand summary judgment on a
single-motive theory. . . . Because the operative statutory language permits recovery on a mixed-
motive theory, we see no reason to produceadattout whether Wallner possesses even more
evidence than is reqeid by the statute.”)Griffith, 387 F.3d at 744 (Mmuson, J., concurring)
(“There is no need for a plaintiff to prove there onerous single-motive case, when all that
Title VII requires a plaintiff to prove is thaliscrimination was a motivating factor in the
employment decision.”). The Couill thus wait to hear the evidea at trial to decide whether
single- or mixed-motive jury ingictions (or both) are prope8ee Costa v. Desert Palace, Inc.

299 F.3d 838, 856 (9th Cir. 2002) (en bamipth Circuit Model Jury Instruction§ 10.1 & cmt.

(2017),available athttp://www3.ce9.uscourts.gfury-instructons/node/167.

3 For what it is worth, the Court did examine the fourth elemeMaidonnell-Douglas
prima facie case: whether Haydar (1) was “repldngdomeone outside the protected class” or
(2) was “treated differently than sillarly-situated, non-protected employeeBéeples v. City of
Detroit, 891 F.3d 622, 634 (6th Cir. 2018). At best,yHia barely scratclseout this fourth
element.

Regarding the first possibility, shortly aftelaydar was terminated, Anas Fattahi—who,
like Haydar, is male, married, Syrian-Amemn¢and Muslim—took over one of Haydar’'s teams
and, four months later, took over the oth&lthough Haydar is correct that Fattahi was not
promoted to L7 until after Haydar filed his EEGcomplaint, Haydar overlooks the fact that
feedback for Fattahi's promotion waslicited earlier, in January 2018 dmpareR. 68-155,
PagelD.9235with R. 68-156, PagelD.9241.) That is, Gawdhapparently, been considering
Fattahi for a promotion before An@z learned of the EEOC complaint.
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5.

Thus far, the Court has applied only TiMél law in addressingHaydar’'s claims of
national-origin and religious discrimination. iie may be differences between a mixed-motive
claim under Title VIl and one und&LCRA. But if there are, Aazon has not raised them. It
states, “Because ELCRA claims are analyasihg the same standards as those brought under
Title VII, the analysis of Haydar’s Title VII national origin and religious discrimination claims
applies equally to his ELCRA claims.” (R. 69, PagelD.9302.)

Given that Amazon has asserted that the same result is required under Title VII and
ELCRA, and given this Court'ditle VII analysis, the Courfinds that Amazon has not
discharged its summary-judgent burden on Haydar's national-origin and religious

discrimination claims under ELCRAhose too will go to trial.

As for the second possibility, Haydar ialty identified Gaw, Mosby, and Haney as
Amazonians who were neither Syrian-American Muslim and were treated better. (R. 72,
PagelD.9635.) In supplemental briefing, Haydaeniified six more Amazonians that are
allegedly comparable to him. (R. 8PagelD.10111-10112.) The Court has painstakingly
reviewed the evidence of record regarding dadl these individualsratings—including the
lengthy performance evaluations and 360 Feedifaclall nine asserted comparables. That
review revealed that only MK and JT everguwably had similar leadership deficiencies as
Haydar (yet had better ratingspeeR. 80, PagelD.9848, 9855, 9856, 9928, 9935, 9936.) But
these two Amazonians had different supervighesm Haydar; and their supervisors may have,
for reasons entirely unrelated to national origmreligion, assessed3 Feedback differently
than Gaw or Mosby. And while ¢hCourt acknowledges that Moslas promoted to L8 despite
negative 360 Feedback (R. 80}13t is also true that Mosby was given consecutive
“Outstanding” performance ratings prior tooprotion (R. 68-88, PagelD.8375). It may be that
Mosby’s accomplishments significantly exgighed his leadership deficiencies.
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C.

What remains of Amazon’s motion is whetheis entitled to summary judgment on
Haydar’s claims of retaliadh under Title VIl and ELCRA.

Before turning to the parties’ arguments, @murt notes that there may be differences in
the legal standards governingtl@&i VIl and ELCRA retaliation @ims. But again, if there are
differences, neither Haydar nor Amazon hasedithem. Haydar asserts: “Courts follow the
same analysis when determining whether an employee has been subjected to discrimination or
retaliation under Title VIl ad the Elliott-Larsen Civil Rights Act.” (R. 72, PagelD.9627 n.6.)
And Amazon says, “The Title Vl[retaliation] analysis apg@s equally to Haydar's ELCRA
claim.” (R. 69, PagelD.9311 n.19.) So the Court will analyze Haydar’s retaliation claims under
Title VIl standards.

To “establish a prima facie case of retatiatjunder Title VII,] a phintiff must establish
that: (1) she engaged in a protected activity; {@r exercise of suchrotected activity was
known by the defendant; (3) thereaf the defendant took aaction that was ‘materially
adverse’ to the plaintiff, and (4) a causahnection existed betweenetiprotected activity and
the materially adverse actionRogers v. Henry Ford Health Sy897 F.3d 763, 775 (6th Cir.
2018) (internal quotation marks omitted). And “theafi element requires proof of so-called ‘but-
for’ causation,” i.e., that the unlawful retaliatimmuld not have occurred but for the employee’s
protected conducBee Mys v. Michigan Dep'’t of State Po]i886 F.3d 591, 600 (6th Cir. 2018);
MacEachern v. Quicken Loans, In®o. 17-1005, 2017 WL 5466656, at *5 (6th Cir. Oct. 17,

2017).
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Amazon asserts that “the but-for causatgiandard obliterates Haydar's [retaliation]
claim.” (R. 69, PagelD.9315.) Although the Coumuld use less colorfubnguage, it agrees
with Amazon’s bottom line.

A good place to start the analysis is to tifgrnthe two ends of the causal chain: the
protected conduct and the adweraction. Haydar asserts théie protected conduct was his
March 5, 2015 phone call with Cerio. (R. 72, RBg2638.) According to Haydar’s notes (but
not Cerio’s), Haydar told Cerio the following on Mha 5th: “Peter was picking on me as if |
have an inherently bad relatidmig with my wife due to my énicity or religion.” (R. 68-124,
PagelD.8640.) Haydar also asserts—in vague andlasory fashion—that even if the March 5
call was not protected conduct, Hgritten complaints to [Cerio]Bezos, and others constitute
protected activity.” (R. 72, Pali2.9639.) But it appears that Haydawritten complaints to
Cerio were all around March 5 (R. @8; PagelD.6584 (February 24, 2015); R. 68-21,
PagelD.6588 (March 5, 2015); R. 68-22, Pagefd®3 (April 16, 2015)), and so the causal
analysis as to those emails do not materidifier from the March 5 call. The Court, however,
will address Haydar's email to Bezos separately. As for the “materially adverse” action,
Burlington N. & Santa Fe Ry. Co. v. Whit&8 U.S. 53, 57 (2006l aydar has identified the
PIP and termination. (R. 72, PagelD.9639-9640.)

With the end points established, the Caxam examine the connemt between them. As
for being placed on a PIP, McVey advised that a PIP was the proper course in February 2015.
(R. 68-121, PagelD.8597.) And Faricy testified that following two Least Effective ratings, a PIP
would be “automatic.” (R. 68-45, PagelD.6790.) Thatelevant because it was decided that
Haydar would receive a second Leastfe@live rating in Fbruary 2015. (R. 68-20,

PagelD.6584.) In other words, a PIP was phan by February 2015. (R. 68-45, PagelD.6790.)
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Yet the protected conduct—Haydar’s call to Cerio—was on March 5, 2015 (or, at earliest, the
same day he learned of his second Least Effective rating). So no reasonable jury could find that a
complaint to Cerio was a but-for cause of the PIP.

The Court likewise finds that no reasonable jury could find that Haydar's complaints to
Cerio were a but-for cause of his termination.

Timing again is not in Haydar’s favor. He wi@sminated more than six months after his
March 5 call and about five montlagter his April 16 email to CeridSee Nguyen v. City of
Cleveland 229 F.3d 559, 567 (6th Cir. 2000) (noting that the “cases that have permitted a prima
facie case to be made based anghoximity of time have all beeshort periods of time, usually
less than six months” (internal quotation marks omitted@fford v. Seidnerl83 F.3d 506, 515
(6th Cir. 1999) (finding, wherétve months separated protecteohduct and adverse action, that
without something in addition to timing, tihequired casual connection was lacking).

Second, the record does not suggest thgbree at Amazon had much of a motive to
retaliate. When Haydar told Cerio about E@is comments, her reaction was to conduct a
thorough investigation and to bgnn a lawyer who she viewed as “neutral” to conduct it. And
the people primarily involved in terminatimgaydar—Gaw and Oehler—were not the subject of
Haydar's complaints of discrimination. As féiaricy, DeCleene cleared him of violating “any
Amazon policy.” (R. 68-48, PagelD.6960.) So it is eaesiretch to infer that Faricy had much of
a motive to retaliate for Haydartomplaint of bias. Indeed, Fayi apparently did not inquire
into Haydar's status until a month after hisgemiew with DeCleene—and that inquiry was
prompted by running into Haydar and an email that Haydar had sent about a tax issue. (R. 68-

131, PagelD.8770.) All said, Haydar points to noghin the vast summary-judgment record
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indicating that Gaw, Oehlenr Faricy ever mentioned Haydar's complaint once DeCleene’s
investigation was complete.

In short, there was a five- or six-monthpgaetween the protected conduct and adverse
action, the protected conduct involved comgkiagainst those who were not the primary
decision-makers, and the protected conduagéred a thorough investigation into the
complained-of remarks. In all, on this recoadreasonable jury couldbt find that had Haydar
not made his complaints to Cerihe would have kept his joBeeUniv. of Texas Sw. Med. Ctr.

v. Nassay 570 U.S. 338, 360 (2013) (“TitKll retaliation claims musbe proved according to
traditional principles of but-for causation, nitte lessened causation test stated in § 2000e—
2(m).").

Haydar makes several arguments fdifeerent result. None persuade.

Haydar claims he has “direct evidence” thawas terminated because of his complaints
to Cerio. In support, Haydar pomto the portion of DeCleenefsport where DeCleene faulted
Haydar for a pattern of “push[ing] back aodéscalat[ing] concerris(R. 68-48, PagelD.6957.)
But, read objectively, DeCleene’s reference wasiaydar’'s propensity to complain about his
ratings and other work-relatamliticism to human-resources;eslvas not referencing Haydar’'s
complaints of ethnic or religious biaSdeR. 68-48, PagelD.6957.)

Haydar also attempts to establish a chasanection by arguing that “individuals who
did not engage in protected activity were notieated” and so, Haydar implies, his protected
conduct must have been a signifitaeason for his terminationS¢eR. 72, PagelD.9639.) But
for this argument to hold sway, it must be that the primary difference between Haydar and an
Amazonian who was not terminated was the quoietd conduct. Otherwise, another difference

among the two—aside from protected conduct—amealry well explain why one was terminated
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and was not. Yet Haydar has identified no Amaaon(l) with his track record, (2) who kept
their job, and (3) did not makecomplaint of discrimination.

Haydar also seeks to strengthen the connection between his protected conduct and
termination by arguing that the reasons fortarsnination were false. (R. 72, PagelD.9639.) But
even if Amazon’s reason for terminating Haydeas false, Haydar points to nothing in the
record suggesting that it was to covgr retaliation for his reports to CeriSee Mulvey v.
Hugler, No. 17-5633, 2018 WL 2771346, at *4 (6th Cir.rAB, 2018) (providing that at the third
step ofMcDonnell Douglaghe plaintiff must show that tremployer’s explanation was a pretext
“to hide unlawful retaliation”)Tingle v. Arbors at Hilliard 692 F.3d 523, 530 (6th Cir. 2012)
(“[T]he employee also must offer some evidence that not only were thleyaris reasons false,
but that retaliation was the reatason for the adverse action.9f. Reeves v. Sanderson
Plumbing Prod., InG.530 U.S. 133, 148 (2000) (noting tH#&nhere will be instances where,
although the plaintiff hasstablished a prima facie case andagh sufficient evidence to reject
the defendant’'s explanation, no rational factfinder could conclude that the action was
discriminatory”). Indeed, Haydar offers anatiheason for the falwation: discrimination.

Finally, and perhaps as an alternativedtty of retaliation, Haydar points to his
September 2015 email to Bezos and the factttievery same day—indeed, two minutes after
Cerio was sent a copy of the email—Oehlezated a ticket for Haydar's termination. But
Haydar has no evidence that Cerio, let alone &¢ellw the email in the two minutes before
Oehler created the ticket. Mareer, both Oehler and Gaw téisd that they did not see
Haydar's email to Bezos until after Haydar was terminated. And all Haydar has to rebut that
testimony is an implication that Oehler nst credible because shdeposition testimony was

initially—but not ultimately—equivocal. Thas not enough to survevsummary judgmenfee
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Anderson v. Liberty Lobby, Ine177 U.S. 242, 256 (1986) (explaigithat, to stvive summary
judgment, a plaintiff cannot “menehlssert[] that the jury mightnd legally could, disbelieve the
defendant’s denial”).

In short, Haydar’s evidence of retaliation @mts to not much more than termination
five or six months after pretted conduct. So Amazon istided to summary judgment on
Haydar's retaliation claim under Title VISee Vereecke v. Huron Valley Sch. D809 F.3d
392, 401 (6th Cir. 2010) (“At this point, our cdagv can fairly be charcterized as recognizing
the possibility that, on a particular set of faestremely close temporal proximity could permit
an inference of retaliatory rtiee, but also recognizing thaiften evidence in addition to
temporal proximity is required to permit tharence.”). And given Haydar's concession that
his Title VII and ELCRA claims are governed by same legal standards, Amazon is also
entitled to summary judgment on yttar’s retaliation claim under ELCRA.

V.

For the reasons given, the Court GRANTSRNRT and DENIES IN PART Amazon’s
motion for summary judgment. (R. 62, 69.) Amazis entitled to summary judgment on
Haydar's claims that Amazon discriminated on liasis of marital statu€ount VI), violated
Michigan public policy (Count VIII), and retaliatén violation of Title VIl and ELCRA (Counts
[, VII). But Haydar may present his claims of national-origin discrimination (Counts I, IV) and
religious discrimination (Gunts Il, V) to a jury.

SO ORDERED.

Dated: September 7, 2018 s/Laurie J. Michelson
U. S. DISTRICT JUDGE
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CERTIFICATE OF SERVICE

The undersigned certifies that copy of the foregoing document was served on the
attorneys and/or parties mdcord by electronic means or U.S. Mail on September 7, 2018.
+
s/Teresa McGovern
Case Manager Generalist
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