Darby v. Commissioner of Social Security Administration Doc. 22

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JOHN HOWARD DARBEE,
Plaintiff, Case No. 17-cv-10776

V. Paul D. Borman
United States District Judge

COMMISSIONER OF Anthony P. Patti
SOCIAL SECURITY, United States Magistrate Judge
Defendant.

/

OPINION AND ORDER (1) ADOPTING THE MAGISTRATE JUDGE'’S
AUGUST 13, 2018 REPORT AND RECOMMENDATION (ECF NO. 19),
(2) OVERRULING PLAINTIFF'S OBJECTIONS (ECF NO. 20)

(3) DENYING PLAINTIFF’'S MOTION FOR
SUMMARY JUDGMENT (ECFE NO. 17),
(4) GRANTING THE DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT (ECF NO. 18), AND
(5) AFFIRMING THE DECISION OF THE COMMISSIONER

On August 13, 2018, Magistrate Judgethony P. Patti issued a Report and
Recommendation to Deny Plaintiff's Motion for Summary Judgment and Grant
Defendant’'s Motion for Summary Judgnmerand affirm the findings of the
Commissioner. (ECF No. 19, Report &ecommendation “Report”.) On February
21, 2018, Plaintiff filed Objections the Report and Recommendation. (ECF No. 20.)

Defendant filed a Response to Plaintiff3bjections. (ECF No. 21.) Having
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conducted ae novaeview, pursuant to 28 U.S.C. § 6BE(l), of those parts of the
Magistrate Judge’s Report and Recommdndao which specific objections have
been filed, the Court OVERRULES Pl&ifis Objections, ADOPTS the Magistrate
Judge’s Report and Recommendation ABBR'S Defendant’s Motion for Summary
Judgment (ECF No. 18), DENIES Plaifis Motion for Summary Judgment (ECF
No. 17), and AFFIRMS the findings of the Commissioner.
I BACKGROUND

Plaintiff filed his application for Soal Security Disability Insurance Benefits
(“DIB”) and Supplemental Security Income (“SSI”) on December 17, 2013. (ECF
No. 15, Administrative Record of Proceedings (“Tr.”) 260-277.) Plaintiff's
application was denied on March 31, 204dd he timely souglgn administrative
hearing, which occurred on February 26,16, before Administrative Law Judge
(“ALJ") Brian Garves. (Tr. 187-208, 407.) The ALJ considered the record
evidence, as well as the testimony o tRlaintiff and vocational expert (“VE”)
Adolph Cwik at the February 16, 2016 heagriand determined that Plaintiff was not
disabled as that term is defined undex Bocial Security Act, issuing his written
decision on March 10, 2016. (Tr. 15-3@h January 11, 201#he Appeals Council
denied Plaintiff's request faeview (Tr. 1-6), and Plaintiff timely appealed to this

Court for judicial review.



The matter was referred to Magistratelge Anthony P. Patti for a Report and
Recommendation, which was issued on Aud3s2018. Plaintiff has filed a single
Objection to the Magistratkidge’s Report, which is ndvefore the Court for review.
The ALJ’s findings and relevant mattersrfrthe administrativeacord are adequately
set forth in the Magistratiudge’s Report andilvbe referenced in this Opinion and
Order as necessary to the Court’s gsial of the Plaintiff’'s Objectionsll. ST A
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A. DeNovo Review of ObjectionsUnder 28 U.S.C. § 636(b)(1)

Pursuant to Federal Rule of CiAtocedure 72(b) and 28 U.S.C. § 636(b)(1),
the Court conducts@e novaeview of the portions dhe Magistrate Judge’s Report
and Recommendation to which a party h&sdf“specific written objection” in a
timely mannerLyons v. Comm’r Soc. Se851 F. Supp. 2d 659, 661 (E.D. Mich.
2004). A district court “may accept, rejectoodify, in whole or in part, the findings
or recommendations madby the magistrate judge28 U.S.C. § 636(b)(1). Only

those objections that are specific are entitled de aovareview under the statute.



Mira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986].he parties have the duty to
pinpoint those portions of the magistrate’sod that the district court must specially
consider.d. (quotation marks and citation omitteth general objection, or one that
merely restates the argumeptsviously presented is nsafficient to alert the court
to alleged errors on the partthe magistrate judgeAldrich v. Bock 327 F. Supp.
2d 743, 747 (E.D. Mich. 2004). *[B]are digaeement with the conclusions reached
by the Magistrate Judge, without any efftotidentify any specific errors in the
Magistrate Judge’s analysis that, if @mted, might warrant a different outcome, is
tantamount to an outright failure to lodge objections to the R & Rrfbyo v.
Comm’r of Soc. SedNo. 14-cv-14358, 2016 WL 424939, at *3 (E.D. Mich. Feb. 4,
2016) (quotingDepweg v. Comm'r of Soc. Sddo. 14-11705, 2015 WL 5014361,
at *1 (E.D. Mich. Aug. 24, 2015) (citingHoward v. Secretary of Health & Human
Services932 F.2d 505, 509 (6th Cir. 1991)).

B. The Substantial Evidence Standard

In reviewing the findings of the ALXhe Court is limited to determining
whether those findings are “supported bpstantial evidence” and “made pursuant
to proper legal standardsSeeRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th
Cir. 2007) (citing 42 U.S.C. § 405(g) a@dtlip v. Sec’y of Health and Human Seyvs

25 F.3d 284, 286 (6th Cir. 1994)). “Substalngsdence is ‘suchelevant evidence as



areasonable mind might accept asqe to support a conclusiorkyle v. Comm’r
of Soc. Se¢c609 F.3d 847, 854 (6th Cir. 2010) (quotingdsley v. Comm’r of Soc.
Sec, 560 F.3d 601, 604 (6th Cir. 2009ge also McGlothin v. Comm’r of Soc. Sec
299 F. App’x 516, 522 (6th Ci2008) (recognizing that substantial evidence is “more
than a scintilla of evidence but less tlagoreponderance”) (internal quotation marks
omitted). “If the Commissioner’s decisionsspported by substantial evidence, [the
court] must defer to that decision, ‘evenhére is substantial evidence in the record
that would have supporteah opposite conclusion.Colvin v. Barnhart 475 F.3d
727,730 (6th Cir. 2007) (quotingpngworth v. Comm’r of Soc. Sec. Adnm#2 F.3d
591, 595 (6th Cir. 2005)).

As to whether proper legal criten@ere followed, a decision of the SSA
supported by substantial evidence will notupdeld “where th&SA fails to follow
its own regulations and where that erprejudices a claimant on the merits or
deprives the claimant of a substantial rigidwen v. Comm’r of Soc. Se¢78 F.3d
742, 746 (6th Cir. 2007) (citingyilson v. Comm’r of Soc. Se878 F.3d 541, 546-47
(6th Cir. 2004)).

“This Court does not try the case de novo, nor resolve conflicts in the evidence,
nor decide questions of credibilityCutlip, 25 F.3d at 286. “It is of course for the

ALJ, and not the reviewing court, to ewvate the credibility of witnesses, including



that of the claimant.Rogers486 F.3d at 247See also Cruse v. Comm’r of Soc. Sec.
502 F.3d 532, 542 (6th Cir. 2007) (noting ttia “ALJ’s credibility determinations
about the claimant are to be given greagie ‘particularly sirce the ALJ is charged
with observing the claimant’s demeanor and credibility’”) (quotegters v. Comm'r
of Soc. Se¢127 F.3d 525, 531 (6th Cir. 1997)).

“Judicial review of the Secretary’s findings must be based on the record as a
whole.” Heston v. Comm’r of Soc. Se@45 F.3d 528, 535 (6th Cir. 2001)).
Therefore, “[b]oth the court of appeals dahd district court may look to any evidence
in the record, regardless of whethtdnas been cited by the [ALJ]IY. (citingWalker
v. Sec'y of Health and Human Servic@84 F.2d 241, 245 (6th Cir. 19895ee also
Conley v. Comm’r of Soc. Seblo. 13-cv-13072, 2015 WL 404229, at *10 (E.D.
Mich. Jan. 29, 2015) (“The court must examthe administrativeecord as a whole,
and may look to any evidence in the recoegardless of whethérhas been cited by
the ALJ.").

“[Aln ALJ can consider all the evidence without directly addressing in his
written decision every piece of evidence sitbed by a party. Nor must an ALJ make
explicit credibility findings as to each bit of conflicting testimony, so long as his
factual findings as a whole show thatimglicitly resolved such conflicts. Kornecky

v. Comm’r of Soc. Sed.67 F. App’'x 496, 508 (6th Cir. 2006) (quotingral Defense



Systems-Akron v. N.L.R,R00 F.3d 436, 453 (6th Cir. 1999)).
[11. ANALYSIS

The Plaintiff has filed a single Objection to the Report, arguing that the
Magistrate Judge erred aoncluding that the ALJ adeately considred the 70%
disability rating assigned to the Plaintiff by the Veteran’s Administration (“VA”) in
reaching his conclusion that Plaintiff was daabled under the Social Security Act.
Plaintiff served in the United Statesmy and received a 70% “service connected
combined evaluation” for disability connectechis service in taGulf War. The VA
assessed the following disability ratings in reaching its 70% combined rating: 30%
disability rating for exertional dyspnea, 2G#sability rating for degenerative disc
disease, 10% disability rating for left ankle condition, and 30% disability rating for
mood disorder. (Tr. 384-86.)

The ALJ expressly acknowledged irsivlarch 10, 2016 written decision that
he had received the VA evidence assestieg/0% disability rating, but the ALJ
ultimately rejected the finding of 70%sdibility and “placel[d] little weight upon the
opinion offered by the VA.” (Tr32.) As the Magistratdudge explained in detail in
his Report, the ALJ thoroughly reviewedtmedical record evidence pertaining to
each of the areas of disability assessethbyWA. The Magistrate Judge explained

that the ALJ specifically referenced andalissed in several instances Plaintiff's VA



medical records (Tr. 528-644, 853-999), in reaching his decision that Plaintiff was not
disabled. The Magistrate Judge correciiyicluded that the ALJ did all that was
required of him with regard to cadgration of the VA disability rating.

The Sixth Circuit has not determinealysspecific weight that should be given
VA disability ratings, instructing only that the VA disability rating should be
“considered” by the ALJ in his reswv of the record evidenc®itchie v. Comm’r of
Soc. Se¢540 F. App’x 508, 510-11 (6th C2013) (holding that ALJ was not bound
by VA 100% disability rating, which “is only orfactor to be considered in making
a social security disability finding”)As the Sixth Circuit observed Ritchie and as
the Magistrate Judge noted here, the S@ralurity regulations, while requiring that
such ratings be considered, also expyestsite that decisions by other governmental
agencies are not binding on the Commissiorieee Ritchie540 F. App’x at 510
(citing 20 C.F.R. § 404.1504); Report&atPglD1115 (citin20 C.F.R. § 404.1504,
SSR 06-03p.)

In this case, “the ALJ regived and discussed the samedical records that the
VA used to make its disability determtian; [he] simply arrived at a different
conclusion than the VA, in part becaube criteria for the SSA and the VA are
different.” Harrier v. Colvin No. 16-cv-11456, 2017 WL 2927629, at *2 (E.D. Mich.

July 10, 2017). “[B]oth the magistratedge and the ALJ considered the VA records



and the VA’s determination, yet pointed dliat the standards controlling disability

determinations by the VA are not the saaseinder the Social Security Regulations.”
Mason v. Comm’r of Soc. Sgblo. 15-cv-14300, 2017 WL 1018148, at *1 (E.D.

Mich. March 16, 2017). “As # magistrate judge pointed out, the ALJ properly
considered the VA records and the disabii#ting, referenced both in his decision,

yet is not bound by the VA's determinationd:

Magistrate Judge Patti correctly determitteat “[tjhe ALJ reviewed the record
evidence (including the VA rect evidence []) and found that there was no sufficient
objective medical evidence to substantihie severity of the symptoms and degree
of functional limitation allege by Plaintiff.” (Report 11, PgID 1118.) The Magistrate
Judge correctly concluded that no more was required of the ALJ here. Accordingly,
the Court OVERRULES Plaintiff's Objections.

V. CONCLUSION
For the foregoing reasons, it is ORDERED that:
1) Plaintiff's ObjectiondECF No. 20) are OVERRULED;

2) Magistrate Judge Patti’'s Augdsg, 2018 Report and Recommendation (ECF
No. 19) is ADOPTED;

3) Plaintiff's Motion for Summary Judgment (ECF No. 17) is DENIED;

4) Defendant’s Motion for Summary Judgment (ECF No. 18) is GRANTED,;
and



5) The Findings of the Commissioner are AFFIRMED.

IT IS SO ORDERED.
s/Paul D. Borman
Paul D. Borman
Dated: September 26, 2018 United States District Judge
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