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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

J & J SPORTS PRODUCTIONS, INC,,
Plaintiff, CASENO.17-11312
HON.DENISEPAGEHOOD

V.

TILSMAN DALE HOLBROOK,
THE HAPPY HOUR TAVERN, LLC,

Defendants.
/

OPINION AND ORDER GRANTING IN PART PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT [#18]

. BACKGROUND

On April 25, 2017, Plaintiff J & J Spts Productions, Inc. (“*J & J Sports”)
brought this action against Defendaifitsman Dale Holbrook (“Holbrook”) and
The Happy Hour TavernLLC (“The Happy Hour Teaern”) (collectively,
Defendants) for the Unauthorized Pubiica or Use of Communications (47 U.S.C.
§ 605) (Count 1), Unauthorized ReceptiorGable Service (47 U.S.C. § 553) (Count
II), and Common Law Conversion (Courit)l (Doc # 1) Ronald D. French
(“French”) appeared on bdhaf Defendants on June 7, 2017. (Doc # 7)

The Scheduling Order set July 31, 2017 asdbadline for initial disclosures.

(Doc # 10) On July 312017, French souglgnd was granted an extension, to
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September 16, 2017, to make initial discloswed respond to Plaintiff’'s Discovery.
(Doc # 13) Defendants fadeto respond. On September 27, 2017, pursuant to a
Stipulation and Order, Defendants wenelered to make itial disclosures and
respond to Plaintiff's Discoverwithin fourteen days.ld. Defendants failed to
comply. On October 19 2017, the Cowrdered that the facts embraced by
Plaintiff's Discovery are takeas established pursuant to Fed. R. Civ. P. 37(b)(2)(A).

On October 16, 2017, Fremdiled a Motion to Withdraw as Counsel for
Defendants. (Doc # 15) In supportte$ Motion, French provided the following:
(1) French attempted to contact Defendadyt phone several timg&) French went
to Defendants’ place of business, ThepplaHour Bar, on three separate occasions
to deliver the Discovery reqsss, request for initial discdoire information, and to
provide instruction for the same; (3) Defants refused to provide responses to
Discovery and refused to gride initial disclosures;ral (4) due to Defendants’
failure to cooperate, there was an paeable breakdown in the attorney-client
relationship. ld.

The Court granted French’s Motion on November 20, 2017. (Doc # 21) The
Court also ordered The Happy HourvE&an to obtain legal representation by
December 12, 2017 to defend this cdse.A Status Conference was set for January

4, 2018.1d. Defendants failed to appear.



J & J Sports was the owner of the essile nationwide television distribution
(closed-circuit) rights to théMayhem” Floyd Mayweather, Jr. v. MarcoRene
Maidana, Il WBC World Lightweight Championship Fight ProgréfProgram”),
which took place on May 3, 2014. J & J Sports alleges that Defenddatsfully
intercepted, received, published, divulgdplayed, and/or exhibited the Program
at the time of its transmission at the commercial estabéshnihe Happy Hour
Tavern. Neither Defendantsor anyone else on theirhmdf, ordered the event for
The Happy Hour Taverinom J & J Sports, nor was a licensiieg for the exhibition
of the Program paid to J & J SportBefendants have admitt¢o displaying the
program through both cab#nd satellite means.

In advance of the Prograr@efendants, or somehatr person acting on their
behalf, advertised that the event wolld telecast at Thelappy Hour Tavern.
Defendants were aware that a commeraiatlscensing fee had to be paidto J & J
Sports in order to lawfully telesaithe event in the establishmerRatrons of the
establishment watched the evewithin The Happy Hour Taveran May 3, 2014.
Defendant Holbrook is thewner and manager of Thtappy Hour Tavern and was
present at the time the Program was dismlayk is alleged that Defendants knew
that The Happy Hour Tavern wanot properly authorized &xhibit the event and
that commercial establishments are requirechawe a commercial license to

broadcast pay-per-view boxing event®rior to May 3, 2014, the Defendants



exhibited pay-per-view broadcasts othiean the Program, and these broadcasts
were owned by Plaintiff and others as well.

Plaintiff seeks a judgment in its Var, against Defendants, jointly and
severally, for statutory damages iretamount of $116,431.12 representing the
following:

1. $10,000.00, pursuant to 47 U.S.C. § @)5for the non-willful violation of
the Communications Act of 1934,

2. $100,000.00, pursuant to 47 U.S.®0%(e), for the willful and malicious
violations of the Communications Act of 1934; and

3.$6,431.12, pursuant to 47 U.S.C. § 603(®)attorneys’ fees and costs that
Plaintiff has incurred related to this matter.

II.  ANALYSIS
A. Standard of Review

Rule 56(a) of the Federal Rules@ivil Procedures provides that the court
“shall grant summary judgment if the movahbws that there is no genuine dispute
as to any material fachd the movant is entitled toggment as a matter of law.”
Fed. R. Civ. P. 56(a). The presencdaaftual disputes will preclude granting of
summary judgment only if the disputes a@enuine and concern material facts.
Anderson v. Liberty Lobby, Inc4d77 U.S. 242, 248 (1986). A dispute about a
material fact is “genuine” only if “the @ence is such that a reasonable jury could
return a verdict for the nonmoving party.ld. Although the Court must view

admissible evidence in the light most favorable to the nonmoving party, where “the
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moving party has carried its burden un&ede 56(c), its opponent must do more
than simply show that there is some méisical doubt as to the material facts.”
Matsushita Electric Industrial Co. v. Zenith Radio Coep/5 U.S. 574, 586 (1986);
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986). Summary judgment must be
entered against a party who fails to makeshowing sufficient to establish the
existence of an element essential to fteaty’s case, and ownhich that party will
bear the burden of proof at trial. In suekituation, there cdme “no genuine issue
as to any material fact,” since a compl&#ure of proof oncerning an essential
element of the nonmoving party’s case neadgsanders all othefacts immaterial.
Celotex Corp.477 U.S. at 322-23. A court must look to the substantive law to
identify which facts are materiaAnderson477 U.S. at 248.
B. 47 U.S.C. § 605

J & J Sports argues that it has efished that Defendants unlawfully
intercepted and displayed its progrand. & J Sports argues that this act was
committed willfully and for purpose of commogal advantage oprivate financial
gain. While J & J Sports has allegedttbefendants have violated both 47 U.S.C.
§ 605 and 47 U.S.C. 8§ 553, courts have lletd when a defendant is liable under
both § 553 and § 605, a plaintiff gnaecover under only one sectiokee J & J
Sports Productions, Inc. Yalumbg No. 4:12-cv-2091, 2012 WL 6861507, at *3

(N.D.Ohio Dec. 12, 2012)joe Hand Promotions, Inc. v. RPM Management Co.



LLC, No. 2:11-cv-377, 2011 WL 5389425,*& (S.D.Ohio Nov. 7, 2011). J & J
Sports has elected to pursue damages pursudid U.S.C. § 605. This Court makes
note that Plaintiff has not alleged fadsfficient to establish that Defendants
necessarily violated 8 553 nor Common Law Conversion.

Section 605(a) of the Communian Act provides as follows:

[N]o person receiving, assisting ieceiving, transmitting, or assisting

in transmitting, any interstate doreign communication by wire or

radio shall divulge or public the ex#ce, contents, substance, purport,

effect, or meaning thereof, exd¢efhrough authorized channels of

transmission or reception ... to any merether than the addressee, his
agent, or attorney ....

47 U.S.C. § 605(a). Title 47 United Statesd€ Section 605(a)alies to satellite
transmissions.United States v. One Macomb Video Ciphe®85 F.2d 258, 260
(6th Cir.1993) (“Enacted prior to thECPA, 8 605 prohibits the unauthorized
interception of traditional radio commuations and communications transmitted
by means of new technologies, includseafellite communications.”). Subsection
(e) provides for private civil enforcemeatt 8 605(a) for anyerson aggrieved by
any violation under 47 U.S.C. § 605(ad.7 U.S.C. 8§ 605(e)(3)(A) (“Any person
aggrieved by any violation slubsection (a) of this segti ... may bring a civil action
in a United States district court or imyaother court of competent jurisdiction.”).
Furthermore, 8 605(e) designates vagypenalties and/or deages, depending on

whether or not a violation was willful.



In the Sixth Circuit, courts have adopiethree part test to determine whether
a defendant has violated 8 605(dyat'l Satellite Sports, Inc. v. Eliadis, In@53
F.3d 900, 914-917 (6th Cir.2001). Courts tgly consider: 1) whether the plaintiff
had a proprietary interest in the namunication; 2) whether the defendant
intercepted that communication; andv®)ether the defendant unlawfully divulged
the communication to its patronkl.

J & J Sports has sufficiently demonstrated that it has a valid § 605(a) claim.
First, the Closed-Circuit Television Licendgreement proves that J & J Sports had
a proprietary interest in the Program(Doc # 18-7) Second, the Defendants
intercepted the Program on May 3, 201@oc # 18-3) Third, the Program was
displayed to Defendants’ patrs on May 3, 2014 without the consent of J & J Sports.
Id. The Court also acknowledges that although DefendantdiaaMde opportunity
to make disclosures and participate iscdivery, they have neglected to do so, and
as a result, have not producauy evidence on their own behalf.

The Court also agrees with J & pdBts with regard to the liability of
Holbrook. Holbrook was the owner anthnager of The Hagy Hour Tavern, and
can be held liable in his individual capgdior the 8§ 605(a) violation because he had
the right and ability to supervise the violatioB. & G Closed-Circuit Events, LLC
v. Macedonian Enterprises, IndNo. 14-12982, 2015 WL 3679863, at *2 (E.D.

Mich. June 12, 2015) (citing& J Sports Prods., Inc. v. Ribeir562 F.Supp.2d 498



(S.D.N.Y.2008)). Further, Holbrook cannescape liability under 8 605(a) by
asserting that he was not present when the unlawful act occi@eed] & J Sports
Prods., Inc. v. J & Keynote Lounge, IncNo. 11-CV-15002, 2013 WL 1747803,
at *9 (E.D. Mich. Apr. 23, 2013). TherefarHolbrook is liable for The Happy Hour
Tavern’s 8§ 605(a) violation.

C. Damages

1. Statutory Damages

J & J Sports is seeking $116,431.kP statutory damages, jointly and
severally, from Defendantslhis Court partially grants Plaintiff's request.

A claimant who has edthshed liability under 8 60%8) may elect between
actual or statutory damages under 8§ 605(e){8)(CPlaintiff here elects an award
of statutory damages unde685(e)(3)(C)(i)(Il). (Doc # 18Pg ID 73) The amount
of statutory damages to be awarded to Bféis within the discretion of the Court.
See§ 605(e)(3)(C)()(I) (“as the court considers just”). In calculating statutory
damages, courts typically consider thec@ra defendant would have had to have
paid to obtain the right to receive and digspa broadcast, as well as the plaintiff's
cost to police its broadcasting rights in the ardae Hand Promotions, Inc. v.
Potopsky No. 1:10-cv-1474, 2011 WL 26486141,*4 (N.D. Ohio July 6, 2011).

Here, Plaintiff submitted evidence shagithat Defendants should have paid

$2,200 to show the Program. (Doc # 1&4,ID 133) This Court however does not



find that amount of compensation to béisient to deter D&ndants from engaging
in future conduct that is in violation of 8 60See J & J Sports Prods. v. CoyB8&7
F. Supp. 2d 909, 917 (N.D. CaD12) (explaining that Districourts take deterrence
into consideration when determining haw properly compensate plaintiffs).
Defendants have previousthhown pay-per-view broadcasts at their establishment
without permission on two separate occasiodse Hand Promotions, Inc. v. The
Happy Hour Tavern, LLC, et aNo. 14-cv-11693 (E.D. Mich.J; & J Sports Prods.,
Inc. v. Happy Hour Tavern, LLNo. 15-13042, 2016 WI1399255, at *3 (E.D.
Mich. Apr. 11, 2016). In both cases, fBedants similarly failed to appear and
defend, and the courts entémefault judgments against f2adants. In light of the
facts and circumstances of this case, anddtiee Defendants’ history of violating
8 605, this court will multiply the baseastitory damages amount by three, totaling
the amount to $6,600.

2. Enhanced Damages

In addition to the elected form afamages, 8 605 provides for: enhanced
damages for willful onduct, up to $100,000See47 U.S.C. 88 605(e)(3)(C)(ii).
“Willfulness is defined as ‘disregard ftlhe governing statute and an indifference
for its requirements.”J & J Sports Prods., Inc. v. Guzm&b3 F.Supp.2d 195, 199
(E.D.N.Y. 2008) (citations omitted). Soroeurts have found that willfulness under

section 605 is “established by the fatiat an event is broadcast without



authorization.” Id. The Court finds that here, @tiff has demonstrated willful
conduct on the part of Defeadts. According to Plaidiff, Defendants broadcasted
the Program without having the properlaurity to do so, and because the record
indicates that Defendants have a histofyviolating 8 605, their actions were
deliberate. Further, Defenala were apprised of theatins against them, including
the willfulness charge, yet chose not to defagdinst them. (Doc # 18, Pg ID 50)
A failure to defend has also beemnesidered evidence of willfulnesSee, e.g., J &

J Sports Prods., Inc. v. Tonita Restaurant, [ LK. 5:13-cv-382, 2015 WL
9462975, at *4 (E.D. KyDec. 28, 2015).

Having concluded that Defendants willfully violated § 605, the Court will
multiply the base statutory award by threehis results in an award of $6,600 in
enhanced damages. Theutt believes that this amouistreasonable considering
that Defendants are repeat offenders, amomsistent with how other courts in this
district have chosen to award enhanced damé&ges, e.g., J & J Sports Prods., Inc.
v. Bader Mattj No. 14-12981, 2015 WL 900478, at ¢5.D. Mich. Mar. 3, 2015).

3. Attorneys’ Fees and Costs

Under 8§ 605(e)(3)(B)(iii), the Court “shallirect the recovery of full costs,
including awarding reasonablé@neys’ fees to an aggvied party who prevails.”
Plaintiff submitted its attorneys’ invoicbilling Plaintiff for 24.1 hours. (Doc # 18-

5) These hours were billed at an hourleraf $245, which is customary within the
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region. (Doc # 18-6) (State Bar of Migan Billing Rate Smmary Report). The
Court deems this amount reasonable. riifdialso requests $526.62 in costs for
filing fees and service of pcess fees. Theart finds this amount to be reasonable
as well. See Joe Hand Promotions, Inc.Phoenix Promotions LL®lo. 10-15102,
2012 WL 3025107, at *4 (E.D. Mich. July 22012). Therefore, pursuant to 8
605(e)(3)(B)(iii), Plaintiff's request for attneys’ fees and costs in the amount of
$6,431.12 is granted.
l1l.  CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED thaplaintiff's Motion for Summary Judgment

(Doc # 18) is GRANTED IN PART AND DENIED IN PART.

IT IS FURTHER ORDERED that Defenats are jointly and severally liable
to Plaintiff in the amount of $1,631.12, which is computed as:
1. statutory damages in the amount of $6,600.00;
2. enhanced damages in the amount of $6,600.00; and

attorneys’ fees and costs in the amount of $6,431.12.

S/Denise Page Hood

DenisePageHood
ChiefJudge United States District Court

Dated: September 28, 2018
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| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
September 28, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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