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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ELLERY BENNETT,

Petitioner,
CaseéNo. 17-12412

V.
HON.MARK A. GOLDSMITH

CONNIE HORTON,

Respondent.
/

OPINION & ORDER
(1) DENYING THE MOTION FOR LEAVE TO FILE AN AMENDED PETITION (Dkt.
9); (2) DISMISSING THE INITIAL PETITION (Dkt. 1) FOR FAILURE TO COMPLY
WITH THE STATUTE OF LIMITATIONS; AND (3) DENYING A CERTIFICATE OF
APPEALABILITY AND LEAVE TO PROCEED IN FORMA PAUPERIS

Petitioner Ellery Bennett, presently incarcedad¢ the Chippewa Correctional Facility in
Kincheloe, Michigan, has filed a pro se habeapus petition under 28 U.S.C. § 2254. Pet. for
Writ of Habeas Corpus (Dkt. 1). Petitioner sveonvicted of first-dgree murder in Oakland
County, Michigan, and sentenced to life imprisonmmgtiiout the possibility of parole. He alleges
in a pro_se petition filed on July 24, 2017, tixthis imprisonment was achieved without due
process as a result of Michigarunconstitutional procedure afenying counsel at the initial
arraignment, and (ii) the State of Michigan vielhhis right of access to the courts by refusing to
hear his appeal. In a more recent filing, Ratigir seeks to amend his petition to substitute a claim
about the denial of a plib trial for his second claim, whichlabes that he wadenied his right
of access to the courts. Pet'r's Mot. to FiHest Amended Habeas Corpus Pet. (Dkt. 9).
Respondent Connie Horton, however, argues in anartsvihe initial pation that Petitioner has
failed to comply with the applicable statuteliofitations. Answer in Opp’n to Pet. for Writ of

Habeas Corpus at 3, PagelD.84 (Dkt. 6). Tleir€agrees with Responuethat Petitioner’s
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habeas petition is time-barred. Accordingly, @aurt will deny the motion to amend the petition
and will dismiss the petition as untimely.
. BACKGROUND
Following a jury trial in 2011, Petitioner wa®nvicted of first-degree, premeditated
murder, Mich. Comp. Laws 8 750.316(1)(a). eT$tate appellate cduyprovided the following
summary of the evidence léad to Petitioner’s convictioh:

Defendant’s conviction arises from wha@as an apparent murder and suicide
attempt involving defendant and his wifessa. Defendant admittedly killed Lisa,
who died from multiple stab wounds. Eegitte was presented that defendant left
apparent suicide notes and tried to kill himself. When he did not die, he went to
Beaumont Hospital for treatment of his wounds.

The prosecution presented evidence of a motive to kill Lisa, which is probative of
premeditation and deliberatiof®eople v. Youngbloqdl65 Mich. App. 381, 387,
418 NW2d 472 (1988). The evidence showed defendant behed that Lisa was
seeing other men and that Lisa had tleeatl to leave defendant and take their
daughter with her. Approximately a week before Lisa was killed, she filed a
complaint for divorce and requested stdgal and physical custody of their
daughter. Financial difficulties limited defgant’s ability to hire an attorney to
contest the divorce and cady action. The evidence alshowed that defendant
admittedly wrote several letters allegedly after Lisa was killelh the letters,
defendant admitted that Lisa’s conduct #méats to leave him made him “furious”
and engendered “hatred for Lisa.” Defenidtold Detective Gruenwald that “he
couldn't live with” such a situation and, irhet letters, defendastated that there
was “[n]Jo way” he would lethat happen. In his apparenticide notes, defendant
stated that he hated Lisa for threaterimgeparate him frorhis daughter, that he
could not let that happen, and that he hadlika get the better of him. Defendant
also referred to Lisa’s death as a “choicehad made. He further stated that Lisa’s
interest in other men “caused the finaduk,” thereby supporting an inference that
he intentionally killed Lisdbecause of her infidelity.

Most indicative of defendast intent is a letter defendant wrote to a business
associate. In that lettadtefendant stated that hissaciate was one of two people

that defendant “couldn't stand.” Defendadmitted that the second person he was
referring to in the letter was Lisa. Iretketter, defendant told the associate, “You

! The state court’'s summary is included inaitglysis of Petitioner’s claim that there was
insufficient evidence to support leenviction for premeditated murder.

2 Defendant testified that he wrote the lettetsrathe stabbing. Howeredefendant discarded
the computer on which he wrote the lettersq this computer was never recovered.
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avoided meeting me, which saved your life. |1 was able to get one, my goal was
to get both of you,” thus indating that defendant had segoal of killing Lisa and
intended to kill his associate as welvidence was presentétat defendant had
attempted to meet with the associatetlom evening before Lisa’s death, but was
not successful. Detective Gruenwald teéstifthat defendant stated that he had
intended to kill the associate thatening if they had met.

Defendant also made conflicting statemsemvhich are evidence of consciousness

of guilt. People v. Cowell44 Mich. App 623, 625; 205 NW2d 600 (1973).
Defendant initially told the police that B&uck Lisa while tey were both standing

by the bed and she fell onto the bed. A#iarevidence technician testified that
such a scenario was unlikely, defendant changed his story to coincide with the
physical evidence and testified that he and Lisa were both on the bed when he
stabbed her. Defendant admittedly tried to commit suicide by cutting himself after
he stabbed Lisa, which is furthevidence of consousness of guiltUnited States

v. Cody 498 F3d 582, 591-592 (CA 6, 2007). The evidence showed that defendant
had cuts to his neck, chest, and wreshd that defendartbld some hospital
personnel and a police officer that his injunesre self-inflicted. However, he also
used the cuts to his chest to createsane of self-defense by claiming that Lisa
had stabbed him in the chest. Moreoveridstified that shetabbed him so hard

that he could feel the knife blade “kite bone,” but a treating physician described
the chest wounds as “superficial.” Eviderthat defendant attempted to create a
false defense, like other false exculpgtstatements, also supported an inference
of consciousness of guiltPeople v. Dandrgr70 Mich. App 439, 442-443; 245
Nw2d 782 (1976).

People v. Bennett, No. 303025,120WL 4373399, at *1-2 (Mit. Ct. App. Sept. 25, 2012)

(footnote in original as footnote one).

On February 11, 2011, an Oakland County @ir€ourt jury found Petitioner guilty, as
charged, of first-degree, premeditated murd®d 1/2011 Trial Tr. at 93-95, PagelD.513 (Dkt. 7-
7). On March 9, 2011, the state trial court secgenPetitioner to mandatory life imprisonment
without the possibility of parole. 38011 Sentencing Tr. at 2BagelD.543 (Dkt. 7-8).

Petitioner appealed his contion on grounds that (i) éhprosecutor's comments during
opening statements and closing arguments titotes misconduct requiring reversal of his
conviction, (ii) the trial court deprived him diue process and a fair trial by admitting hearsay,
(i) the evidence at trial was infficient, and the jury’s verdict veagainst the great weight of the

evidence, and (iv) the trial court violated highti to a public trial by ectuding his family from



the courtroom during voir dire. €WMichigan Court of Appeals jexted Petitioner’s claims and
affirmed his conviction. See Baett, 2012 WL 4373399. Petitioner raised the same claims in the

Michigan Supreme Court, which denied leavappeal on April 1, 2013. See People v. Bennett,

828 N.W.2d 40 (Mich. 2013).

On February 25, 2016, Petitioner signed artédlais first habeas corpus petition, and on
March 3, 2016, the Clerk of thSourt filed the petibn. Petitioner’s solground for relief was
that his imprisonment was the result of Mgdm’s unconstitutional procedure of denying him
counsel at his arraignmentstate court on August 20, 2010.

United States District Judg®hn Corbett O’'Meara — tohem the case involving the first
habeas petition was assigned before his ftiterment from the bench — dismissed the petition
without prejudice because Petitioner had faile@xtbaust state remedies for his claim. Judge
O’Meara declined to stay the case while Petitiamdrausted state remedi@s part, because the

petition appeared to be barred by the one-yeautstaf limitations applicdb to federal habeas

actions. _See Bennett v. Woods, No. 16-10784,dDd. Order Dismissing the Pet. for Writ of
Habeas Corpus (E.D. Mich. Mar. 14, 2016). Rmtér moved for reconsideration, but Judge
O’Meara denied the motion afteoncluding that he had pragpe dismissed the petition on
exhaustion grounds. See id., Qr@enying Pet'r's Mot. for Reansideration, dated April 1, 2016.
On April 18, 2016, Petitioner filed a motion ¥acate the trial cotis judgment on the
ground that he was denied his righhtounsel at his arraignment. The trial court denied the motion
because Petitioner had failed to provide the ti@lrt with proper authority for his claim. See

People v. Ellery, No. 2010-233589-FCakdand Cty. Cir. Ct. May 12, 2016).

Petitioner filed a similar motion to vacatethial court’s judgment on June 30, 2016. The
trial court treated the motion as a motion for reconsideration and then denied the motion because
Petitioner had failed to establish a palpable errtite court’s prior order and because, once again,

Petitioner had not provided the court with proper authority to support his argument. See People v.
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Bennett, No. 2010-233589-FC (Oakland Cty. Cir.JOne 29, 2016). Petitionappealed the trial
court’s decision to the Mhigan Court of Appeals, which wnied leave to appeal without an

explanation._See People v. Bennith, 334181 (Mich. Ct. App. Jan. 25, 2017).

Petitioner raised the samaich, along with a new claim abotlte alleged denial of his
right of access to the courig, the Michigan Supreme CourtOn June 27, 2017, the Michigan
Supreme Court denied leave to appeal becausastnot persuaded to review the issues. See

People v. Bennett, 896 N.W.2d 431 (Mich. 2017).

On July 19, 2017, Petitioner signed and datedhirent habeas corpus petition, which the
Clerk of the Court filed on July 24, 2017. Peititer alleges as groundsr frelief that (i) his
conviction is void because he was arraigned witllbeatassistance of counsel, and (ii) the state
courts violated his constitutionadiht of access to the courts by refusing to hear his post-conviction
motion and subsequent appeals.

Respondent filed an answer ttee petition in which she arga that Petitiner failed to
comply with the statute of limitens, that Petitioner pcedurally defaulted his claims, and that
his claims lack substantive merit. Resp’t's Answe®pp’n to Pet. for Wit of Habeas Corpus at
i, 3, 63, PagelD.81, 84, 144. Petitioner replied thaffirst claim is not procedurally defaulted,
that his petition is timely, and that he is entittecequitable tolling if te Court concludes that his
claims are time-barred. He also admits in higyréo Respondent’s answer that his second claim
was not exhausted in state court. Pet'r's RepljResp’t’'s Answer to Pet. for Writ of Habeas
Corpus (Dkt. 11). Finally, Péitbner has moved for permission fite an amended petition in
which he substitutes a claim about the denial ofigig to a public trial for his unexhausted second
claim about the alleged denial lni§ right of access to the courtBet’r's Mot. for Leave to File
First Amended Habeas Corpus Pet.

[1. ANALYSIS

A. The Statute of Limitations



Petitioner “filed his petition after the effee date of the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”), so it isilsiect to AEDPA’s stringent standards.” Davis
v. Bradshaw, _ F.3d _ , , No. 17-3262, 2018 WL 3913103, at *6 (6th Cir. Aug. 16, 2018)

(citing Smith v. Mitchell, 567 F.3d 246, 255 (68ir. 2009)). AEDPA established a one-year

period of limitations for state posers to file their federal habeesrpus petitions. See 28 U.S.C.

§ 2244(d)(1);_see also Wall v. Kholi, 562 U35, 550 (2011); Davi£018 WL 3913103 at *6;

Holbrook v. Curtin, 833 F.3d 612, 615 (6th Cir. 2Q1d3rt. denied sub nom Woods v. Holbrook,

137 S. Ct. 1436 (2017). The limitations period runsiithe latest of the following four dates:

(A) the date on which the judgment becamealfiby the conclusion of direct review
or the expiration of the tienfor seeking such review;

(B) the date on which the impedimentitsfy an application created by State action
in violation of the Constitution or lawsf the United States is removed, if the
applicant was prevented fraiiting by such State action;

(C) the date on which the constitutiongii asserted was initially recognized by
the Supreme Court, if the right hasehenewly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the faal predicate of the claim or claims presented could
have been discovered througle #xercise of due diligence.

28 U.S.C. § 2244(d)(1). “BDPA also contains a tolling preion, which speciés that ‘[tlhe
time during which a properly filed application fora& post-conviction or other collateral review
with respect to the ptnent judgment or claim is pending dhabt be counted toward any period
of limitation under this subsectioh.Holbrook, 833 F.3d at 615 (quog 28 U.S.C. § 2244(d)(2)).

In his reply brief, Petitionaargues in favor of a delayed start to the limitations period under
§ 2244(d)(1)(B) (state-created ingment). According to Petitiomgthe state prevented him from
learning about the statute of limitations by notking the law available to him. In addition,
Petitioner claims that another inmate incorretdlyg him there was no deadline for filing a habeas

petition. Petitioner asserthat he first learned of the stid of limitations when Judge O’Meara



mentioned it in his order disssing Petitioner’s first habeas pietn. Pet'r's Reply to Resp't’'s
Answer to Pet. for Writ of Habeas Corpus at i, 1-5, PagelD.1042, 1045-1049.
The Court finds no merit in Petitioner'sgament because the inmate who incorrectly

advised Petitioner about the statof limitations was not a statetac See Lewis v. McClennan,

7 F. App’x 373, 375 (6th Cir. 2001) (concludingarcivil rights case that unnamed jail inmates

were not operating as state actors when #ittacked the plaintiff); Goodell v. Anthony, 157 F.

Supp.2d 796, 801 (E.D. Mich. 2001) (collecting casedthat held “an inmate is not a state actor
or a person acting under colof state law for purposes atating a claim under § 1983").
Furthermore, limiting an inmate’s access to a prison law library does not constitute a state-created

impediment to filing a timely habeas petitiodaclin v. Robinson, 74 F. App’x 587, 589 (6th Cir.

2003). Thus, “there exists no basis for a § 2244(d)(1)(B) claim.” Id.
The relevant subsection here is § 2244(d)). which states thad conviction becomes
final at “the conclusion of direceview or the expiration of thténe for seeking such review.”

For petitioners who pursue direceview all the way to [the

Supreme] Court, the judgmenédomes final at the “conclusion of
direct review’—when [the SuprezhCourt affirms a conviction on

the merits or denies a petition forerari. For all other petitioners,
the judgment becomes final at thep@ation of the time for seeking
such review’—when the time for pauing direct review in [the

Supreme] Court, or istate court, expires.

Gonzalez v. Thaler, 565 U.S. 134, X8012). A petition for writ of cetiorari to review a judgment

entered by a state court of lassort must be filed in the United States Supreme Court within
ninety days after entry of the judgment. Sup. Ct. R. 13.1.

Petitioner did not apply for a writ of darari in the United States Supreme Court
following his direct appeal. Thereforeshionviction became final on Monday, June 30, 2013,
ninety days after the Michigan Supreme Caudecision dated April 1, 2013. The statute of

limitations began to run on the following day, FRdCiv. P. 6(a)(1); Bronaugh v. Ohio, 235 F.3d

280, 285 (6th Cir. 2000), and it ran uninterrupteddioe year, that is, until June 30, 2014.
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Petitioner did not file his first post-conviction motion in state court until April 18, 2016.
By then the limitations period had expired. eThling of his post-conviction motions and the
tolling provision of § 2244(d)(2yid not revive the limitations period or restart the limitations

clock at zero. Vroman v. Brigano, 346 F.3d 38&, (6th Cir. 2003) (quoting Rashid v. Khulmann,

991 F. Supp. 254, 259 (S.D. N.Y. 1998)).
The filing of Petitioner’s first habeas petition also did not affect the limitations period
because it, too, was filedtaf Petitioner’s conviction became final. In addition,

[tlhe Supreme Court’s decision_in Duncan v. Walker, 533 U.S. 167, 121 S.Ct. 2120,
150 L.Ed.2d 251 (2001), makes clear thatféueral habeas statutes do not toll the
statute of limitations while the fedérdabeas petition ipending. Section
2244(d)(2) provides for the statute of limitats to be tolled for “[t]he time during
which a properly filed application for &e post-conviction or other collateral
review” is pending. 28 U.S.C. § 2244(d)(dn Duncan, the Supreme Court held
that this provides for tolling only dumgy the pendency of state proceedings, not
federal proceedings. Duncan, 533 U.S. at 180, 121 S.Ct. 2120.

Griffin v. Rogers, 308 F.3d 647, 651 (6th Cir. 200Zhe Court concludes th#te initid habeas

petition in this case and the propdsamended petition are time-barred.
B. Equitable Tolling
AEDPA'’s statute of limitations “is subject to equitable tolling in appropriate cases.”

Holland v. Florida, 560 U.S. 631456 (2010). But a habeas petitiories ‘entitled to equitable

tolling’ only if he shows ‘(1) that he has beparsuing his rights diligently, and (2) that some
extraordinary circumstance stood in his wagtgrevented timely filing.”1d. at 649 (quoting

Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)).

Petitioner waited more than a year and half after the statute of limitations expired to take
any action in state or federal couHe, nevertheless, asserts thaishentitled to equitable tolling
of the limitations period becausa, the time, his only means a€cessing legal materials was to
request a specific book or item froam inmate clerk, and heddnot know which materials to

request. Petitioner also asserts that the inlatk whom he consulted told him there was no
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deadline for his habeas petition.t'Pg Reply to Resp’t Answer to Pet. for Writ of Habeas Corpus
at 6-9, PagelD.1050-1053.

Petitioner could have made a specific reqéi@sia copy of the federal habeas statutes.
Furthermore, “to qualify as ‘extraordinary circuarstes,’ the petitioner must show more than just

his status as pro se or his iied access to a law library.”odes v. United States, 689 F.3d 621,

627 (6th Cir. 2012) (citing Hall v. Warden, LelganCorr. Inst., 662 F.3d 745, 751 (6th Cir. 2011)).

The Sixth Circuit

has held that combinations of illitergcgro se statyslack of access to legal
materials, ignorance of the law, andaelie on legal assistance from others do not
amount to extraordinary circumstanceSee, e.g., Keeling v. Warden, Lebanon
Corr. Inst., 673 F.3d 452, 464 (6th Cir. 2017W]e note that Keeling’s pro se
status and lack of knowledge of thewlare not sufficient to constitute an
extraordinary circumstance.”); Hall Warden, Lebanon Corr. Inst., 662 F.3d 745,
750-52 (6th Cir. 2011) (statinthat a combination of a prisoner’'s pro se status,
limited law-library access, and inability &ccess trial transcripts did not amount to
an extraordinary circumstance); Ceba Burgess, 306 F.3d 441, 444 (6th Cir.
2002) (finding that a petitioner is not entitleo equitable tolling on the basis of his
ignorance of the law and legal procebss lack of education, his functional
illiteracy, or his reliane on prison paralegals).

Tanner v. Yukins, 776 F.3d 434, 446 (6th Cir. 20@&ith Gibbons, C.J., dissenting); see also

Andrews v. United States, No. 17-1693, 2017 WL 6376402 (6th Cir. Dec. 12, 2017) (noting

that “general allegations of placement in segregation and lack of access to legal materials are not

exceptional circumstances warragtiequitable tolling”), certificat of appealability denied, 2017

WL 6376401 (6th Cir. Dec. 12, 2017).

The Court concludes that Ra&iner was not diligent in pauing his rights and that no
extraordinary circumstance prevesi@m from filing a timely habegsetition. Thus, there is no
basis for equitably tollig the limitations period.

C. Actual Innocence

Actual innocence, if provederves as a gateway throughich habeas petitioners may

pass when the impediment to consideration of the merits of their constitutional claims is expiration
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of the statute of limitations. McQuiggin v. Perk 569 U.S. 383, 386 (2013). The Supreme Court
has cautioned, however, “that tenable actual-innocence gateway pleaear§Ahpetitioner
does not meet the threshold requirement unless heguss the district court that, in light of . . .
new evidence, no juror, acting reasonably,uldohave voted to find him guilty beyond a
reasonable doubt.” ”_Id. (quoting Saplv. Delo, 513 U.S. 298, 329 (1995)).

Evidence of Petitioner’s guilt was substantsge supra, Section |, and he is not claiming
to be actually innocent of the crime for whibie was convicted. Therefore, AEDPA’s time
limitations apply here. See McQuiggin, 569 Lh8394 (“AEDPA’s time limitations apply to the
typical case in which no allegatiarf actual innocence is made.”).

D. Certificate of Appealability and Proceeding In Forma Pauperis on Appeal

Petitioner may not appeal the Court’s denidlisthabeas petition unleaglistrict or circuit
judge issues a certificate of agpability (“COA”). 28 U.S.C8 2253(c)(1)(A); Fed. R. App. P.
22(b)(1). A certificate of appealability may issue “only if the applicant has made a substantial
showing of the denial of a cditsitional right.” 28 U.S.C. § 2258)(2). “A pettioner satisfies
this standard by demonstrating that jurists @dson could disagree witihe district court’s
resolution of his constitutional claims or thatists could conclude the issues presented are

adequate to deserve encouragement to prdaether.” Miller-El v. Cockrell, 537 U.S. 322, 327

(2003) (citing_Slack v. McDaniel, 529 U.S. 473, 484 (2000)Vhen, as in this case, “the district

court denies a habeas petition on procedur@lrmuts without reaching the prisoner’s underlying
constitutional claim, a COA shouldsue when the prisoner shows|eatst, that justs of reason
would find it debatable whether tipetition states a valid claim of the denial of a constitutional
right and that jurists of reason would find it delbddavhether the district court was correct in its
procedural ruling.”_Slack, 529 U.S. at 484.

Because Petitioner’s habeas petition is clearly time-barred, reasonable jurists could not find

the Court’'s procedural ruling incorrect. Accordingly, the Court will deny a certificate of
10



appealability. The Court alsailivdeny Petitioner leave to procead forma pauperis on appeal

because an appeal could not be taken in good faith. 28 U.S.C. § 1915(a)(3).
[11. CONCLUSION
For the reasons given above, the petition for @fritabeas corpus (DKt) is dismissed for
failure to comply with the statute of limitatioresad the motion to file an amended petition (Dkt.
9) is denied. The Court also declines to isswertificate of appealability and denies leave to

appeal in forma pauperis.

SOORDERED.
Dated: September 24, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStatedistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systéhetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafictronic Filing on September 24, 2018.

s/KarriSandusky
Case Manager

11



