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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

NICOLE FURWA, et al.,
Plaintiffs, Case No. 18-12392

Honorable Laurie J. Michelson

V. Magistrate Judge Eabeth A. Stafford

OPERATING ENGINEERS LOCAL 324
HEALTH CARE PLAN, et al,

Defendants.

OPINION AND ORDER GRANTING PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNC TION [23] AND DENYING DEFENDANTS’ MOTION TO
DISMISS [25]

Nicole Furwa is a member of OperatiBggineers Local 324, a labor union. Local 324
negotiates collective bargaining agreements with the Michigan Infrastructure and Transportation
Association, a trade group wheomembers employ Local 324’s members to work on Michigan’s
roads. This past spring, the collective lzaning agreements terminated. These collective
bargaining agreements included, as part ofithen members’ overatiompensation, the payment
of healthcare contributions by the employers. RPeshination, the employsmwanted to continue
to make these healthcare contributions. And Local 324’s Health Care Plan agreed to accept some
employers’ contributions but not others.

Furwa and at least 19 other union memlses among those that had their healthcare
contributions rejected. And they believe thisibreach of the Defendants’ fiduciary duties. So
Furwa and others seek a prelimyarjunction to force the Health Care Plan to accept and credit

healthcare contributionsdm their employers.
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l.
A.

Nicole Furwa and at least 19 other putativargiffs are members of Operating Engineers
Local 324, a union. (ECF No. 23, PagelD.1156.) Deénts are the Operating Engineers Local
324 Health Care Plan and its ten trustees, along with the union’s other fringe-benefit trust funds.
(Id. at PagelD.1156-1157.) For eligible union membeesHbalth Care Plan and the other fringe-
benefit funds accept contributions from employdi. §t PagelD.1157.) Employer contributions
are based on the number of hours worked by each union member. For each union member, the
Health Care Plan, and the other funds, crediployer contributions teard union members’
vacation days, retirement accounts, and health insurance covddhpell(the trust funds,
including the Health Care Plan, ameatures of the Taft—Hartley Actd()

The Taft—Hartley Act’'s default rule makesillegal for employer associations to make
payments to employee groupsg, unions. 29 U.S.C. § 129(a). Bthe default rule contains
exceptions. And one exception alloesployers to make payments “for the sole and exclusive
benefit” of union members, so long as the paysigo into a trust fund jotly administered by
employer and union managemeBee29 U.S.C. 8§ 186(c)(5). Joigtladministered means the
funds’ trustees must include an equal nundjeunion trustees and employer trustédsFinally,
to protect against improper payments by emplgyteesexception authorizesntributions to trust
funds only if the “detailed basis on which such papts are to be madespecified in a written
agreement with the employe23d U.S.C. § 186(c)(5)(B).

Taft—Hartley’s requirement o& “written agreement witlthe employer” underlies the
controversy in this case, a controversy stemrfrioig a fraught collectie bargaining relationship

between Local 324 and the Michighrfrastructure and Transgation Association, a trade group



known as MITA. MITA comprises hundreds of emplog/ehat hire Local 324’s members to repair
the state’s roads (and other gahiltilities). (ECF No. 23, RgelD.1158.) Some MITA members—
like Ajax Paving and Dan’s Excavating—qgive M\ power-of-attorney. (ECF 23, PagelD.1186.)
By giving MITA power-of-attorney, Ajax and Damand others permit MITA to bargain with the
union on their collective behalfld. at PagelD.1158.) Other MIT&Akembers do not give power-
of-attorney to MITA. (d. at PagelD.1159-1160.) Each of thosatcactors bargain directly with
the union. [d. at PagelD.1160.)

The end result is a host of collective bargaining agreements. For the power-of-attorney
contractors, MITA and Local 324 have negotiatechindre referred to &{f) agreements. (ECF
No. 17, PagelD.677—-678.) One 8(f) agreement comengloyers and union members working in
the utility unit; another 8(f) covers employersd union members working in the road unit. The
collective bargaining agreentsncover a lot of ground.See, e.g.ECF No. 18-3.) But most
importantly to this case, both 8(f) agreementgine® employers to contribute to the Taft-Hartley
funds. (ECF No. 18, PagelD.1015-1016, 1061-1062.) And the 8(f) agreements specify the dollar
amounts employers are to contribute to the He@dtie Plan on behalf of each eligible employee.
(Id.) As for those employers whbargain directly with LocaB24, they negotiated separate
collective bargaining agreenmsn(ECF No. 23, PagelD.1161.)

However, this past spring, all the collectivargaining agreementggmred (including the
two 8(f) agreements between MITA and th@on). (ECF No. 17, PagelD.677.) Even so, union
members continued to show up to work foMalT A contractors. (ECF No. 17, PagelD.679.) And
all MITA contractors continued to make conttilmms to Local 324’s Health Care Plan, pursuant

to the collective bargaining agreemenid.)(



Not long after the agreements expired, representativesMiidi and Local 324 each sent
letters to the Health Care Plan’s trustees. MITiatter advised that, despite the expiration of the
8(f) agreements, the Health Care Plan should continue to accept contributions from all employers
on behalf of all employees showing up fornwo(ECF No. 17, PagelBb78.) At a minimum,
MITA’s letter recommended theustees escrow the contribatis until MITA and Local 324
negotiated successor agreemends) And MITA’s letter affirmed tlat contractors would continue
to make contributions in line with the aomts set by the expired 8(f) agreemernits) Local 324
did not agree with MITA. Focusg specifically on those usm members working for power-of-
attorney contractors, Local 324's letter said tmion had no interest in working out successor
agreements with MITAI{.) Rather, Local 324 was abandoning negotiations with MITA and with
employers who gave power-of-attorney to MITAd.) Instead, the union wished to negotiate
individually with each contractorld.) So Local 324’s letter sattie trustees could not accept and
credit contributions from any contractwho gave MITA power-of-attorneyld()

Unsure how to proceed in the face of duefiogitions, the trustees asked the Health Care
Plan’s lawyer for advice (ECF No. 17, PagelD.6 /4 the lawyer said that in the past, when
8(f) agreements between Local 324 and MIT4ied, the fund kept employer contributions in
escrow until the parties reached a new agreemenat(PagelD.678-679.)

But Local 324’s trustees resst that approach. (ECF Nbz, PagelD.679.) Past incidents
offered no prologue, they said, because thmsetthe union had no interest in continuing to
negotiate with MITA. [d.) According to the union, absens iintention to negotiate a successor
agreement with MITA, the funaould not accept contributions made by power-of-attorney
contractors. Ifl. at PagelD.679.) However, the union affed that it intended to negotiate

successor agreements with contractorsdithhot give MITA power-of-attorneyld.)



Initially, the ten trustees reached omlypartial agreement on how to proceed.) (They
agreed to accept and credit contributions made by individual MITA employerdid/notgrant
power-of-attorney to MITA.Ifl.) For those contractors, the trussébelieved the expired collective
bargaining agreements, plus the union’s intenti@otdinue negotiationxpgether, satisfied Taft—
Hartley. (d.) But the trustees deadlocked on whetteeaccept and creddontributions from
employers whdhadgranted power-of attorney to MITAId; at PagelD.680.)

The trustees met twice more to try to resoheedeadlock. At the first try, the fund’s lawyer
provided a memo explaining th#te contributions from powerf@ttorney contractors likely
violated Taft-Hartley. (ECHWNo. 17, PagelD.700-701.) The merachoed the union trustees’
position: because the 8(f) agreement had expaerd,the union had no interest in a successor
agreement, there was no “written agreement” between union and employer as required by Taft—
Hartley. (d. at PagelD.701.) However, the fund’s lawpeted that MITA’s &orney disputed the
memo’s conclusion.ld.) So, once more, the trustees deadlocked on whether to accept the
contributions. d. at PagelD.702.) Then, at the second trg ftind’s lawyer suggested the trustees
seek out an impartial umpite break the deadlockid( at PagelD.780.) Bugfter a discussion,
the details of which were not recorded, the trusteésd to reject all contributions made by power-
of-attorney contractorsld.) As a result, the fundeturned all contributins made by employers
who gave power-of-attorney to MITAIA)

But union members continued to work farntractors who gave power-of-attorney to
MITA. (ECF No. 23, PagelD.1165.) Yet, consisterittwvthe trustees’ vote, the Health Care Plan
refused to accept and credit healthcare contributizexde by those employers on behalf of those

employees.Id.)



Furwa and at least 19 otherg #inose employees. They havedthe trust funds, including
the Health Care Plan, and the plan’s trustdéeging breach of fiduary duty. (ECF No. 22.)
Furwa and the others say theraahing unlawful abaiLthe Health Care Bh accepting employer
contributions from the power-of-attornegrdractors. (ECF No. 23, PagelD.1167, 1172.) Rather,
refusing to accept the contributions is unlawflihey say ERISA establishes a fiduciary duty
obligating the trustees to accewtd credit the contributiondd( at PagelD.1172.)

Indeed, because the Health C&tan is not accepting corititions from contractors on
behalf of Furwa and the others, these union nemlisay they have effectively lost health
insurance. (ECF No. 23, PagelD.1175.) So theamtifs seek a prelimary injunction, urging
the Court to order the Health Care Plan to acheplthcare contributions made on their behalf.
(ECF No. 23.) Doing so, they say, will resttiealth insurance coverage to all employees.

I.

A preliminary injunction is an “extraordingrand drastic remed[yjever awarded as of
right.” O'Toole v. O’'Connor802 F.3d 783, 788 (6th Cir. 2015pW factors govern the award of
a preliminary injunction: (1) the movant's ékhood of success on the merits; (2) whether the
movant would suffer irreparablajury absent the injunction; (3) whether the injunction would
bring about substantial harmttard parties; and (4) whetherglnjunction would serve the public
interest.SeeBays v. City of Fairborn668 F.3d 814, 818-19 (6th Cir. 2012). And “[a]s long as
there is some likelihood of success on the merits fithg factors are to be balanced, rather than
tallied.” McGirr v. Rehmg891 F.3d 603, 613 (6th Cir. 2018) (quotiiall v. Edgewood Partners
Ins. Ctr., Inc, 878 F.3d 524, 527 (6th Cir. 2017)). Furwaksethe injunction and must carry the

burden on all four factors.



.
A.

Furwa says she is likely tosteed on the merits of herdach of fiduciary duty claim.

ERISA obligates fiduciaries to discharge theduties with respect to a plan solely in the
interest of the participants and beneficiari€29”U.S.C. § 1104(a)(1). Thstatute give rise to
three distinct fiduciary duties. First, fiduciariese a duty of loyalty, meaning they are to make
all “decisions regarding an ERISAgpl . . . with an eye single tbe interests of participants and
beneficiaries.’Stiso v. Int'l Steel Grp 604 F. App’x 494, 498 (6th Ci015) (internal quotations
omitted). Next fiduciaries must “act with the ‘earskill, prudence, and diligence of a prudent
person acting under similar circumstancesfisq 604 F. App’x at 498 (quotindgames v. Pirelli
Armstrong Tire Corp 305 F.3d 439, 448-49 (6th Cir. 2002))ndlly, fiduciaries need to abide
by the “exclusive benefit rule” which requires thémtact for the exclusive purpose of providing
benefits to plan participantsTames 305 F.3d at 448-49.

The trustees insist they did not breacly af their fiduciary duties because doing what
Plaintiffs ask would itself be a breach of falary duty. The trustees say, in this case, the
terminated 8(f) agreement between Local 324Mh0A does not satisfy Tia&-Hartley’s “written
agreement” requirement. (ECF No. 25, PagelD.1226.)he trustees say they cannot accept and
credit healthcare contribution®fn power-of-attorney contractdsecause doing so would violate
Taft—Hartley. And running afoul dofaft—Hartley would be a breadf fiduciary duty. (ECF No.
25, PagelD.1226.) So the trustees say refusingdhtilsutions was in lingvith their fiduciary
obligations.

Furwa disagrees. She says the trustees bredlcbetity of loyalty when they refused to

accept and credit healthcare contributions from gresi-attorney contractors. Accepting those



contributions would not amount to a breachfioluciary duty becausef any Taft—-Hartley
violation. Furwa says the terminated 8(f) agnent—standing alone—satisfies Taft—Hartley’s
“written agreement” requirement. So, in refig to accept and criégdHealth Care Plan
contributions from power-of-attorneyontractors, the trustees shioir collective “eye single” to
the interests of the plan heficiaries—union members.

Furwa is likely to succeed on the merits. dralerstand why the law is in Furwa’s favor, it
helps to review the Taft—Hartley Act and a mooenmon factual scenario. @that lawsuits in
this Circuit involving Taft—Hartleyrust funds are common—they are rié¢e, e.g.Bd. of Trs. of
the Plumbers, Pipe Fitters, Rlech. Equipment Serv., Local idn No. 392 Pension Fund v. B&B
Mech. Servs., In¢c 813 F.3d 603, 608-09 t(6 Cir. 2015); Michigan Bricklayers & Allied
Craftsmen Health Care Fund v. Northwestern Construction, Nas. 95-2379 and 96-1346, 1997
U.S. App. LEXIS 15440 (6th Cir. 1997¢ent States, Se. & Sw. Areas Pension Fund v. Behnke,
Inc., 883 F.2d 454 (6th Cir. 1989).)

Recall the language of the Taft-HartleytAgaft—Hartley makest unlawful for any
“employer . . . or any person . . . who acts in ther@steof an employer” ttpay, lend, or deliver
. ... any money or other thing of value . . . to any labor organizagae29 U.S.C. § 186(a)(2).
As the Sixth Circuit explains, tlhis statutory prohiltion exists to prevent the misappropriation
or dissipation of money th& owed to union employee€B&B Mech. Servs813 F.3d at 608-09
(6th Cir. 2015) (citingBehnke 883 F.2d at 459)).

But Taft—-Hartley makes an exception for anpéwger contributing “money . . . to a trust
fund . . . for the sole and exclusive benefittié employees of such employer.” 29 U.S.C.
§ 186(c)(5). The exception permits employersctmtribute to trust funds because the funds

“protect fringe benefits” by requiring that “the taded basis on which sughayments are to be



made is specified in a written agreement with the employB&B Mech. Servs813 F.3d at 609
(quoting 29 U.S.C. § 186(c)(5)(B)).

In the mine-run of cases involving the TFaftartley exception, théwritten agreement”
laying out the “detailed basis” f@mployer contributions to Taft—Hartley funds is a 9(a) collective
bargaining agreement between the union and the emp(oget. States, Se. & Sw. Areas Pension
Fund v. Capitol City Lumber C0627 F. Supp. 974, 977 (W.D. Mic1985). Eventually, the 9(a)
agreement expires or otherwise eldsBut even after a 9(a) agreent expires, it obligates both
sides to maintain the status quo willey negotiate a new agreeme®ge Alaska Trowel Trades
Pension Fund v. Lopshird03 F.3d 881, 882 (9th Cir. 1996). Aral sven after the 9(a) expires,
union members may continue to show up forrkwand employers may continue to make
contributions to the Taft—Hartley fundSee Bricklayers1997 U.S. App. LEXIS 15440 at *8.
However, an employer sometimes shortchanges the fGedsAlaska Trowell03 F.3d at 882.
After an audit, the funds diseer the shortfalls and sue tkeenployer to recover the missing
monies.Alaska Trowel 103 F.3d at 882. In defense, employargue that they do not have to
continue making contributions to the funds hessathe contributions violate Taft-Hartley when
they are made after the ergdion of a 9(a) agreemer@ibao Meat Prods. v. NLRB47 F.3d 336,
340-41 (2d Cir. 2008). Yet courts tmely reject that argumensee id.at 341 (“Today we join
several of our sister circuits lolding that an exped collective-bargaining agreement satisfies
the written-agreement requirement of § 302(¢RP), especially wiere the employer has
manifested an intent to continue making paymeBitisklayers 1997 U.S. App. LEXIS 15440 at
*8-10.

Instead, courts look to the pase of Taft—Hartley’'s “writn agreement” requirement.

B&B Mech. Servs., Inc813 F.3d at 608—0®ricklayers 1997 U.S. App. LEXIS 15440 at *9-10;



Cibag 547 F.3d at 34JAlaska Trowel103 F.3d at 883. The point of the requirement is to lay out
a “detailed basis” for employer cortttitions to the fringe-benefit fundSee NLRB v. Amax Coal
453 U.S. 322, 328 (1981). Crucially, a “detailed vafr employer contribtions prevents “the
misappropriation or dissipation of mgnthat is owed to union employee®&B Mech. Servs.,
Inc., 813 F.3d at 608—09. So the statute’s purpogepsotect union membgrfringe benefitsid.

Importantly, an expired 9(a) agreement prtsteftinge benefits lmause it includes a
detailed basis for employer contributions to gerbenefit funds. So eveaxpired 9(a) collective
bargaining agreements satisfy Taft—-Harde'written agreement” requiremerbee Bricklayers
1997 U.S. App. LEXIS 15440 at *9-10 (“There is litdeno risk that employer contributions to
employee benefit funds made pursuant to anredpiritten collective b@aining agreement will
be misappropriated or digsited by union officials.”).

True, this case is different. Here, the trust funds’ beneficiariag Buit against the trust
funds (and the trustees of one fund). Plus, thieattve bargaining agreesnts in this case are
terminated 8(f) agreements, rather than egi9(a) agreements. And, while expired 9(a)
agreements continue to impose duties on theigsa expired or otherwise terminated 8(f)
agreements do ndbeeAlaska Trowel103 F.3d at 883 apitol City Lumber Cq 627 F. Supp. at
977. So, in this case, the primary issue is whetdhierminated 8(f) agreement can satisfy Taft—
Hartley’s “written agreement” requirement.

One circuit says yesSeeAlaska Trowel 103 F.3d at 883Alaska Trowelinvolved an
employer who repudiated an 8(f) agreement yet continued to employ unionitalzdr882. On
behalf of his union employees, the employedeeontributions to the Taft—Hartley fundis. But
the employer shortchanged the fundg] an audit discovedethe shortfallld. So the funds sued

the employer seeking recovampder equitable estoppéd.
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In defense, the employer insisted equitabtepsel was not an option for the trust funds.
Id. Equitable estoppel could not “be invokiedcompel . . . aillegal act[.]” Id. at 883 (internal
guotations omitted). And, according to the empioyany contributions he made after he
repudiated the 8(f) viated Taft—Hartleyld. at 882—83. So because the contributions were illegal
in the first place, the trust funds could not rety equitable estoppel to compel the employer to
pay more.

But the Ninth Circuit disagreed. It fourmbthing unlawful about an employer making
contributions to a Taft—Hartley trust fund oretlvasis of an 8(f) agreement the employer
repudiatedld. at 883. The Ninth Circuit reasoned thatepudiated 8(f) agreement, just like an
expired 9(a) agreement, provides a detdiasis, in writing, for employer contributions. (“In
either [a 9(a) or 8(f) relationship], the written agreement, while no longer in force, contains the
detailed basis on which payments are to be masleequired by the statute.”). And because the
detailed basis “provides a sufficient safeguardirag the illegal payments [Taft—Hartley] is
intended to prevent,” a repudiated 8(f) satisfiafi—Hartley’s “written agreement” requirement.
Id. So an employer may rely on a repudiated &jfeement to make contributions to Taft—Hartley
funds.Id.

Here, the trustees concede that, in certatuaistances, a terminated 8(f) agreement can
satisfy Taft—Hartley.Yet they say a terminated 8(f) does not satisfy Taft—Hartley whamtbe
repudiates the negotiatimglationship with themployer (ECF No. 27, PagelD.1512.) According
to the trustees, if an expire®(f) agreement were to satisfyaft—Hartley despite the union

repudiating any relationshipith the employer, then the contraebuld continue to bind the union

! Indeed, the trustees rely on an expi&f) as the basis for continuing to accept
contributions from the employers thatvieanot given power-o&ttorney to MITA.

11



even though the union had expressly disavoweddh&act. And, the trustees argue, Taft-Hartley
says much the same. The trustees say the estaqtires two things: Y1a writing and (2) an
agreement by both parties to be bound by the writitg) §o, in this case, the trustees say
accepting the contributions waliolate Taft—Hartley.

The Court disagrees. Start with Taft—Harteplain language. ltequires only a written
agreement, not a writing plus agreement by all parties to ¢mue to be bound by the writing.
See?29 U.S.C. § 186(c)(5)(B). Casengoints in the same directioAlaska Troweheld that a
repudiated 8(f) satisfies Taftdrtley’'s “written agreementtequirement despite one party
disavowing the bargaining relatidnip. And the “written agreementéquirement serves to make
plain the “detailed basis” for employeontributions to Taft-Hartley fundsAs mentioned, courts
view the “detailed basis” requirement througle tbns of 8 186(c)’s purpose: to protect union
members’ fringe benefits by preventing “the mpigeopriation or dissipation ahoney that is owed
to union employees B&B Mech Servs., Inc813 F.3d at 608—09 (citation omitted). So the trust
funds’ read of Taft—Hartley is not supported thye plain language of the exception, case law
interpreting the exceptm or the rationale underlying the exception.

And the trust funds’ worry about bindingethunion to a repudiate8(f) agreement is
misplaced. For one, the argument is complicatethbyfact that Local 324 continued to send its
members to work for power-of-attorney contrasteven after the unionpadiated the 8(f) with
MITA. Cf. Bricklayers 1997 U.S. App. LEXIS 15440 at *8—9. Amm one is suggesting that the
union is obligated to continue to perform undex tbrminated collective bargaining agreements.

More importantly, the union members are benefiegof the trust fund#And trustees owe their

2 Likewise, in cases involving terminat&ga) agreements, courts find no Taft-Hartley
violation as long as the 9(aepntains a “detailed basifdr employer contributionsSee Cibap547
F.3d at 341.
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beneficiaries a duty of alty, requiring the trustees to matal decisions regarding an ERISA
plan ... with an eye single to the intgreof the participants and beneficiari€&aginaw Chippewa
Indian Tribe v. Blue Cross Blue ShigldF. App’x --, No. 171932, 2018 U.S. App. LEXIS 24692,

at *17 (6th Cir. Aug. 30, 2018%ee als®9 U.S.C. § 1104(a). The trustees offer nothing to suggest
that a union’s negotiating position altéing trustees’ fiduciary obligation€f. Cent. States, Se. &
Sw. Areas Pension Fund v. Gerber Truck Service, 8@ F.2d 1148, 1151-52 (7th Cir. 1989)
(reasoning that the Taft—Hartley funds are notypto the collective bamgning process and have
obligations regardless tifie union’s conductkee als®9 U.S.C.8§ 1104(a).

Applying the law to the narrow facts of tidase, Furwa has shown a likelihood of success
on the merits. All agree the 8(f) agreements expifd! agree the union then signaled its intention
to stop negotiating with MITA, asell as power-of-attorney MITAantractors. And all agree that
despite the union’s position, union members continoeeshow up to work for power-of-attorney
contractors. And the power-of-attorney contrastoontinued to make caitiutions to the funds
on behalf of union members pursuant to the teated 8(f) agreements. So where an 8(f)
agreement expires, and the union then repudihéebargaining relatiohg, but union members
continue to work, and employecentinue to comtbute to fringe-benefifunds pursuant to the
repudiated 8(f), the repudiated)8dgreement likely satisfies Taftlartley’s “written agreement”
requirement.

Therefore, the trustees likelyo not violate Taft—Hartley if they accept and credit the
contributions to the Health Care Plan. And f@& fame reasons, the trustees likely do not run afoul
of ERISA’s requirements for employeontributions to Taft—Hartley fundSee Bricklayersl997

U.S. App. LEXIS 15440 at *3Behnke, Inc.883 F.2d at 459; 29 U.S.C. 88 1102(a), 1145. So, in
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refusing to accept and credit the contributiotiee trustees likely breached their fiduciary
obligations to union members.
B.

Furwa says the trustees’ breach of dogused her and 19 others to have suffered
irreparable harm. Under the terms of the repudi@(gdagreement, they have worked the required
hours to receive healthcare coverage thrahghHealth Care PlafeCF No. 31, PagelD.1965.)

But because the plan is not accepting and crediting contributions on their behalf, they currently go
without health insuranceld)) The trust funds counter that, \&brst, Furwa and others are just
paying a bit more for health insurance or gsfhour banks” which allow them to continue
receiving plan coverage.

Plaintiffs’ counsel’s represéations on the record at theearing, combined with the
affidavits, establish irreparable harm. Take Fur8he says she met the Health Care Plan’s
eligibility requirements as of July 2018. Buteshas not received health insurance because the
Health Care Plan is not accepting and credipagments from her employer (a contractor who
gave MITA power-of-attorney)ld.) So she avoids going to the dactdnd at least 19 other union
members are in the same, or a similar, positidauaa. (ECF Nos. 23-3; 23-4; 23-5; 23-6; 23-7;
23-8; 23-9; 23-10; 23-11.) As Rwma and the other union members have demonstrated that they
lack health insurance, and are therefore forgoing medical treatment, they have established
irreparable harmSee Wilson v. Gordo®22 F.3d 934, 958 (6th Cir. 2016) (finding tHajourts
routinely uphold preliminarinjunctions where thalleged irreparable harmvolves delay in or
inability to obtain medical services . . . .Welch v. Brown935 F. Supp. 2d 875, 888 (E.D. Mich.
2013)aff’d 551 F. App’x 804 (6th Cir. 20143%ee also LaForest v. Former Clean Air Holding Co.

376 F.3d 48, 55 (2d Cir. 2004) (hatdi that “the termination ahedical benefits will ground a
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claim of irreparable harm”)Jnited Steelworkers v. Textron, In836 F.2d 6, 8 (1st Cir. 1987)
(Breyer, J.}
C.

As for the remaining factors, neither party psitd any possible harm to third parties or to
Defendants. With respect to the public interestwausays issuing an imjction serves the public
interest in promoting access to healthcare wihigetrust funds say an injunction would trample
Taft—Hartley (because the contributions are nadengursuant to a written agreement). But this
concern has already been addressed.

\Y2

At bottom, the preliminary injunction factobslance out in favor of Furwa and the other
union members. They have shown a likelihoodwécess on the merits along with irreparable
harm. Neither party identifies a potential harmatthird party; nor does an injunction fly in the
face of the public interest. S3be Court GRANTS Furwa’s motion for a preliminary injunction
(ECF No. 23) and orders the trust funds toept@nd credit all employer contributions to the
Health Care Plan on behalf of all empdeg pending the resolution of this case.

For the same reasons, the Court finds that Figihiave stated plausible claims for breach
of fiduciary duty. Thus, Defendants’ moti to dismiss (ECF No. 25) is DENIED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Date: December 3, 2018

3 Nor is it clear that forcing the Plaintiffto use “banked hoursthey could otherwise
continue to save or purchase COBRA Ww#l compensable through money damages.
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| hereby certify that a copy dfie foregoing document was served upon counsel of record
and/or pro se parties on this date, Decen®)&2018, using the Electronic Court Filing system
and/or first-class U.S. mail.

s/William Barkholz
Case Manager
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