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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

VAUGHN MITCHELL,
Petitioner, Case No.: 15-cv-10356
Honorable Linda V. Parker
V.

DUNCAN MACLAREN,

Respondent.

OPINION AND ORDER DENY ING PETITION FOR
WRIT OF HABEAS CORPUS AND GRANTING IN PART THE
CERTIFICATE OF APPEALABILITY

Vaughn Mitchell (“Petitioner”) confinedt the Kinross Correctional Facility
in Kincheloe, Michigan, through counséled a petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254itddell challenges his convictions for first-
degree felony murder, first-degreeepreditated murder, carjacking, and
possession of a firearm during the commissiba felony. For the reasons stated
below, the petition for a writ of le@as corpus is denied.
l. Background

Mitchell's convictions arise from a shooting in Detroit that resulted in the

death of Michael Jorden. The Miclig Court of Appeals described the

circumstances leading to Mitchell’s convictions as follows:
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Defendant’s convictions arose oaf the June 21, 2008, shooting
death of Michael Jorden during @apparent dispute over a gun and
associated carjacking. Defendamas tried jointly with his father,
codefendant Vaughn Browbgfore separate juries. Brown was not a
part of defendant's life growg up, and they had a strained
relationship. They had reconnecteeéew years before the shooting.

At the joint trial, Ellis Odum testéd that he lived across the street
from defendant. On the evening of the shooting, Odum saw several
young people socializing on the street, including the victim and
defendant. Brown was sitting inshvan, which was parked on the
street. Brown’s brother testified that the rear window of the van was
darkly tinted and one could not seeatigh it at night. Odum testified
that later that night, when he went inside his house, he heard
approximately six gunshots. Whah became quiet, Odum went
outside and saw someone “movifrgm the field [vacant lot] and
coming down toward the street light Odum eventually recognized
the person as defendant. In defarntqgahand was a .32 or .38 short-
barrel revolver, which he thengaed in his pocket. When Odum
asked him what was going on, defendant said, “sh-h-h, it's me.”
Defendant then crossed the straatl entered the passenger side of
Brown’s van. Odum continued:

Upon getting into the passemgade of his father’s
vehicle, I'm watching, then conversate, he pulls
up to in front of my houseno headlights. Upon
pulling up in front of my house, | can hear—we
both heard—you can hear noise coming from the
left. At that point in time, they cut out their
headlights. | look, you can see the [victim’s] body,
like, near the curb, yosee him coming toward the
curb. He pulled right to him, to the side of him,
and he reached out of the driver's side and shot
him about 5 times.

Odum explained that Brown was the driver's seat and defendant
was in the passenger seat. Theaits side of the van pulled up
alongside the victim’s body, which wan Odum’s side of the street.
Odum believed that Brown reached ofithe van and shot the victim.
He could not determine the typd gun in Brown’s hand. After
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“firing shots into him, they went tgo speed off, and they got to the
corner, and he stopped, and [defariflgot out, he ran back to his
body.” Defendant had a gun. Hmoked around, took the contents of
the victim’s pockets, “ran acrossetlstreet and jumped and got into
the [victim’s] vehicle and drove off in the vehicle.”

Odum testified that he was awdhe victim owned a revolver like the
one he saw in defend&mthand. Approximatelya week before the
shooting, defendant had the victingian and showed it to Odum. The
victim wanted his gun back or $150dum believed that defendant
had agreed to pay and that Browas bringing defendant the money.

Detective Sergeant William Tyrrel firearms examiner with the
State Police Crime Laboratory, testtfiat trial as a ballistics expert.
Two bullets were reavered from the victim’'s body. Detective
Sergeant Tyrrell concludetased on the rifling of the bullets, that the
bullets were fired by two differenveapons. The diameter of the
bullets indicated that thweapons were a nimaillimeter, a 357, or a
38 special. There were no weapons to examine.

Detective Dale Collins interviewle defendant after his arrest. The
videotaped interview was admitted the joint trial and played for
defendant’s jury. During the interview, defendant stated that in
March or April 2008, he owned Smith & Wesson long-nosed 38
special handgun, and that he and tctim had “done some bullshit
together.” Defendant asked thetunt to keep his gun because he did
not want it in his vehicle. Whedefendant asked for the gun to be
returned, the victim offered an axse for not having it. Sometime
later, the victim came across a diffat .38—caliber gun and gave it to
his brother Mark, who had apparently partnered wiflertigant to sell
marijuana. Mark then gave the gtondefendant. A few days later,
the victim asked for the gun, butfdadant refused.ater, when the
victim again asked for the gun, detlant asked the victim for his own
gun in return.

The videotape was not played for Brown’s jury.
According to defendant, the victim had promised Browre gun in

defendant’s possession as paymemtdodebt. On the day of the
shooting, when Brown asked defendemtthe gun, defendant said the
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victim no longer had a gun to giveBrown called the victim. That
night, defendant was outside wihgroup of people, and had the gun
on him, when the victim drove up m@nding the gun. Defendant told
the victim to “chalk that up baby#itfor a tat—where mine at.” The
victim disagreed and demanded $150H®s gun. Defendant walked
away and explained the situation to Brown. He and Brown went to
the store together, and Brown suggested that defendant fight the
victim. Defendant said he “donfeally know how to fight for fun”

and “[i]f | get into a fst fight one of us haveo go.” Brown then
suggested that defendant hit the victim in the knees with a club or a
bat to let him know that he was smrs. Defendant planned to beat the
victim with an old tie rod.

? During the interview, defendant declined to identify Brown,
referring to him as John Doe.

When defendant and Brown returném the store, they parked
further down the street. ThecWm approached Brown’s van and
again demanded money or his gun.fdnelant stepped out of the van,
leaving the gun inside. When the victim reached for the gun,
defendant hit him with the tie raahd hit him again as he was trying
to run away. The victim ran toward a vacant lot, “leaking out of his
head,” and his pants fell down aswas running. Diendant ran after
him because he believed that thetwvn was going to retrieve his AK—
47, and defendant beganedting this muthafucka brains in with this
gun.” At that point, the victim was on the ground, near the curb.

After the beating, defendant loakéhrough the victim's pockets and
took “maybe ten dollars.” He themalked back to Brown’s van, still
holding the gun. He entatdehe van, and they “pulled up the street.”
Defendant “heard some shots firedidathen jumped out of the van.
He denied shooting the victim anditag the victim’s keys or car. He
did not know who took the car.

At the joint trial, defendant téBed on his own behalf, admitting the
truth of most of his statement toetipolice. He admitted beating the
victim, but denied shooting him ¢aking his car. Dendant testified
that Brown shot the victim. Accarty to defendant, after he beat the
victim and entered Brown’s vamrown drove to where the victim



was lying and shot hirseveral times. Defendant jumped out of the
van and ran away.

Brown testified [before both his amMditchell’s juries] that he did not
know the victim. On the night of the shooting, defendant called him.
He believed that defendant was goitmgask him for money, so he
drove his van to the street ede defendant lived. Defendant
approached the van and asked \uketyou are “even” with another
person if the other person losesm&thing of yours and you tell them
that you lost something of theirs. teg defendant spoke to the victim
next to the van and Brown overhéahe victim say that he wanted
money for his “piece.” Defendanteah grabbed an item from the floor
of the van and started chasing thetim, hitting him with the item.
Defendant then shot the victimvé times. Brown drove his van
slowly up the street. He saw thietim on the ground and defendant
running toward the van, flaggingrhidown. Defendant got in the
van. But when Brown began drivindefendant asked him to pull over
to the other side of the street astdp. Defendant then leaned across
Brown, reached out the driveriwsindow, and shot the victim five
more times, holding the gun witloth hands. Brown drove around the
corner, stopped, and then defendant jumped out and disappeared.

Brown’s jury was unable to reachvardict, and havas later retried
and acquitted. Defendawias convicted and sentenced as indicated.

People v. Mitche]INo. 293284, 2011 WL 5064301,*dt-3 (Mich. Ct. App.
Oct. 25, 2011).

After Mitchell’s arrest, he participated a videotaped interview concerning
the shooting with Detroit Police Detectiizale Collins. Defense counsel filed a
pre-trial motion to suppress Mitchell's custaldstatements. The trial court denied
the motion. (ECF No. 10-4 at Pg ID 4@83.) Following a jury trial in Wayne
County Circuit Court, Petitiner was convicted and sented as follows: two

concurrent terms of life imprisonment forceamurder conviction, 15 to 25 years’
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imprisonment for the carjacking conviction, and two years’ imprisonment for the
felony-firearm conviction.

Mitchell filed an appeal of right ithe Michigan Court of Appeals, raising
the following claims: (i) Mitchell's cstodial statement should have been
suppressed because Mitchetight to have an attorney present before and during
guestioning was not made clagarhim; (i) mid-streanMiranda warnings violated
Mitchell’s rights to remain silent and to attorney; (iii) Mitchell’s jury should not
have been allowed to hear testimony ofdedendant; (iv) bullets should have been
excluded from evidence because a chaioustody was not properly established;
(v) prosecutor engaged in several insesof misconduct; (vi) newly-discovered
evidence showed that alpe sergeant committed perjury regarding the chain of
custody of the bullets; (vii) jury instructions failed to convey necessary intent
element; (viii) defense couebwas ineffective and @intherhearing should be
ordered; (ix) cumulative edfct of alleged errors denidditchell a fair trial; and
(x) convictions for first-degree premeditdteurder and first-degree felony murder
of one victim violated double jeopardyrhe Michigan Court of Appeals denied
relief on Petitioner’s claim that the proseautiled to establish a proper chain of
custody for the bullets. The court remathdiee case for an evidentiary hearing
“regarding defendant’s interaction withetpolice and the totalitgf circumstances

surrounding the police’s interrogationadéfendant” and the claim that a police



sergeant gave perjured testimony regagdhe chain of custody of the bullets.
Mitchell, 2011 WL 5064301, at *13. The Miclag Court of Appeals declined to
address the additional issues raised by Mitchell until after proceedings on remand
were completedid.

The State appealed the decision to the Michigan Supreme Court. The
Michigan Supreme Court reversed the ¢afrappeals’ grant of a remand and
found noMirandaviolation. People v. Mitche)I822 N.W. 2d 224, 224 (Mich.
2012). The court also remded the case to the courtagpeals to address the
claims it previously dclined to review.ld. at 225. On remand, the Michigan
Court of Appeals denied Petitioner’s remaining claims, with the exception of his
double jeopardy claimPeople v. Mitche]INo. 293284, 2013 WL 951192, at *7
(Mich. Ct. App. Feb. 26, 2013). The shigan Court of Appeals held that
Mitchell's convictions and sentences fost-degree premeditated murder and
first-degree felony murder arising out oéttleath of a single victim violated the
Fifth Amendment Double Jeopardy Clauseé. The court of appeals remanded the
case for modification of the JudgmentS¥ntence to reflect a single conviction
and sentence for first-degree murdgrsurted by two different theoriesd.

Mitchell, through counsel, then filedishhabeas corpus petition. He raises
these claims:

l. The Michigan courts unreasoralapplied clearly established
federal law and unreasably determined the facts in upholding
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Mr. Mitchell’'s convictions whes the prosecution was permitted
to offer evidence that Mr. Kthell had made incriminating

statements after he had invoked his right to counsel, where Mr.
Mitchell asked the interrogating atr if an attorney could be

appointed to be with him dumg questioning, and the officer
affirmatively told him that amttorney would only be appointed
for him “down the line,” when th case went to court, thereby
failing to reasonably convey to M¥litchell his right to have an

attorney present both beforand during questioning; thus
necessitating the issuance of the writ.

The Michigan courts unreasonghbapplied clearly established
federal law and unreasably determined the facts in upholding
Mr. Mitchell's convictions whes the prosecution was permitted
to offer evidence that Mr. Kthell had made incriminating
statements which were imgonally elicited from him
following an earlier urMirandizedinterrogation during which
Mr. Mitchell made incriminatig statements, and which took
place prior to taking Mr. Mitchell to a room where a video
camera recorded the communication of purporididanda
warnings and a lengthy integation, and where this “mid-
stream” recitation of theMiranda warnings violated Mr.
Mitchell’s rights to remain silenand his right to counsel; thus
necessitating the issuaaof the writ.

The Michigan courts unreasongbapplied clearly established

federal law and unreasably determined the facts in upholding
Mr. Mitchell's convictions where the trial court erroneously
instructed the jury that it could convict Mr. Mitchell of first-
degree premeditated murder iffaund that his co-defendant

intended to kill the decedenh@ also committed the acts that
resulted in death, which failur@eprived the defendant of his

right to a properly instructed jury and his right to a fair trial;
thus necessitating the issuance of the writ.

The Michigan courts unreasonably applied clearly established
federal law and unreasonablgetermined the facts in
upholding Mr. Mitchell's convictions where the trial
prosecutor deprived Mr. Mitchetif his federal constitution[al]



rights to due process and a faial under U.S. Const. Ams. V,
XIV, with severe, outcomeeaterminative misconduct.

V.  This Court should preside over an evidentiary hearing where
the Michigan courts unreasonably applied clearly established
federal law and unreasably determined the facts in upholding
Mr. Mitchell’'s convictions whez his trial counsel failed to
request an evidentiary hearing regarding hisMirandized
interrogation; failed to object to prosecutorial misconduct; and
failed to object to a serious ingttional error, which failures
constituted a deficient performance which deprived Mr.
Mitchell of a fair trial.

VI. The Michigan courts unreasonghbapplied clearly established
Federal law and unreasonably daetmed the facts in upholding
Mr. Mitchell’s convictions wherethe state courts failed to
fin]d that, even if no single aggnment of error is sufficient for
reversal, the totality of trialreors denied Mr. Mitchell a fair
trial.

VIl.  Assumingarguendothat the standard of review set forth in 28
USC § 2254([d])(1) precludes religh this action, the Court
should not apply that standarddause it is unconstitutional.

[I.  Standard
Title 28 U.S.C. § 2254(d), as ameddw®y the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”Rub. L. No. 104-132, 110 Stat. 1214,
imposes the following standaod review for habeas cases:
An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that wasdjudicated on the merits in State
court proceedings unless the adjudication of the claim —
(1) resulted in a decision that svecontrary to, or involved an

unreasonable application of, clearestablished Federal law, as
determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable

determination of the facts in liglaf the evidenceresented in the

State court proceeding.

A decision of a state court is “contrany’ clearly established federal law if
the state court arrives at a conclusomposite to that reached by the Supreme
Court on a question of law, or if the stataurt decides a case differently than the
Supreme Court has on a set of matériindistinguishable factswilliams v.

Taylor, 529 U.S. 362, 405 (2000) (O’'Connor, doncurring). An “unreasonable
application” asks the question of whether the application of clearly established
federal law is objectively reasonabliel. at 409. A federdhabeas court may not
“issue the writ simply because that cocwncludes in ittndependent judgment
that the relevant state-court decisapplied clearly established federal law
erroneously or incorrectly.ld. at 411.

The AEDPA “imposes a highly defertgal standard for evaluating state-
court rulings, and demands that state-tdecisions be given the benefit of the
doubt.” Renico v. Lett559 U.S. 766, 773 (2010) (internal quotations omitted). A
“state court’s determinatiaimat a claim lacks merit pcludes federal habeas relief
so long as fairminded jurists could disagmon the correctness of the state court’s
decision.” Harrington v. Richter562 U.S. 86, 101 (2011) (quotation omitted).

The Supreme Court has emphasized “évan a strong case for relief does not

mean the state court’s contrarynclusion was unreasonabldd. at 102.
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Pursuant to section 2254(d), “a habeasrcmust determine what arguments or
theories supported or . .ould have supported, the state court’s decision; and then
it must ask whether it is possible fainded jurists could disagree that those
arguments or theories are inconsisteithhe holding in a prior decision” of the
Supreme Courtld. Although 8§ 2254(d), as améed by the AEDPA, does not
completely bar federal courbiom re-litigating claims that have previously been
rejected in the state courts, a fedemirt may grant habeas relief only “in cases
where there is no possibility fairminded gig could disagree that the state court’s
decision conflicts with” the @reme Court’s precedentkl. A “readiness to
attribute error [to a state court] is ortsistent with the presumption that state
courts know and follow the law.Woodford v. Visciotti537 U.S. 19, 24 (2002).

A state court’s factual determinations are presumed correct on federal
habeas reviewSee28 U.S.C. § 2254(e)(1). A baas petitioner may rebut this
presumption of correctness only witlear and convincing evidencéd.

Moreover, for claims that were adjudicai@a the merits in state court, habeas
review is “limited to the record &t was before the state courCullen v.

Pinholster 563 U.S. 170, 181 (2011).
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[ll.  Discussion

A. Evidentiary Hearing

Mitchell seeks an evidentiary heagion his claims that his custodial
statement should have been suppressed ahdightrial attorney was ineffective.
The Court finds that Mitchell is not entitldo an evidentiary hearing because the
state court decided theskaims on the merits.

In Cullen v. Pinholster563 U.S. 170 (2011), the feme Court held that a
federal court’s review of a state courtcdgon “[u]nder 8 2254(d)(1) is limited to
the record that was befotige state court that adjudieatthe claim on the merits”
because the federal habeas schemedesigined to leave “primary responsibility
with the state courts.1d. at 181-82. Consequently, ‘fivould be contrary to that
purpose to allow a petition&s overcome an adverse statourt decision with new
evidence introduced in a fe@dé habeas court and reviewed by that court in the first
instance effectivelglenova” Id. at 182. Put simplyyeview under 8§ 2254(d)(1)
focuses on what a state court knew and dld.” Where, as here, a state court has
issued a decision on the merits, “didtcourts are precluded from conducting
evidentiary hearings to supplentexisting state court recordsBallinger v.

Prelesnik 709 F. 3d 558, 561 (6th Cir. 2013).
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B. Claims | &Il: Admission of Petitioner’'s Custodial Statement

Following his arrest, Mitchell gavestatement to police confessing to being
at the scene of the murdéeating the victim, and taking some money and drugs
from the victim’s pocket, but denying shooting the victim or taking his vehicle.
Defense counsel filed a pretrial motitinsuppress the statement, which was
denied. This statement was videotaped and played for Mitchell’s jury. A
transcript of the interview was also adi@d into evidence. Mitchell’s first two
claims for relief center on the admissiontlofs statement. He argues that the
statement should have been suppresseduse it was tainted by misleading advice
from the interrogating officer concerning Mitchell’s right to the appointment of
counsel. He also argues that the statérsleould have beesuppressed because of
a previous interrogation that occurdeefore police advised Mitchell of his
constitutional rights. MitcHemakes reference in his firpoint heading to a claim
that his incriminating statements cam&eahe invoked his righto counsel. He
does not reference or support this clampahere else in the petition or brief in
support. “[l]ssues adverted to irparfunctory mannegynaccompanied by some
effort at developed argumentation, aeeohed waived. It is not sufficient for a
party to mention a possible argument in ithest skeletal way, leaving the court to
... put flesh on its bonesMcPherson v. Kelsgy25 F. 3d 989, 995-96 (6th Cir,

1997) (alteration in original) (quotinQitizens Awareness Neatvk, Inc. v. U.S.
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Nuclear Regulatory Comm'®9 F. 3d 284, 293-94 (1strCiL995)). This claim is
waived.
1. State Court Proceedings

On September 10, 2008, Detectivdd@ollins intervisved Mitchell about
the shooting death of Michael JordeMitchell gave a videotaped statement
admitting to beating Jorden, but denying diraphim or taking his vehicle. This
was not the first conversation betwediichell and Collins. Respondent argues
that it was the second. Mitchell maintaitmat he was intesgated three times and
only advised of hiMirandarights before the third, videotaped interrogation.

Detective Collins testified thalhe un-taped conversation lasted
approximately five minutes and that indéormed Mitchell duriig that conversation
that he knew Mitchell had lea involved in a homicidand that there was an
eyewitness to the shooting. (ECF NO-10 at Pg ID 937.) During this pre-
Miranda conversation, Detective Collins askddchell if he hal any involvement
in the homicide. Ifl.) Detective Collins testifiethat, “when [Mitchell] started
talking about that he had some involvermehat's when | took him upstairs and
gave him his Constitutional Rights.’ld()

Mitchell claims that three interviews @ared in total. He claims that he
was arrested on Septemi® 2008 and detained overnight. The next day,

Detective Collins interrogated him for@oximately thirty minutes, without
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advising him of hisMiranda rights. Mitchell, 2011 WL 5064301, at *7; (ECF No.
1-2 at Pg ID 167-68.) During that integation, Mitchell denied any knowledge of
the shooting. (ECF No. 1-2 at Pg ID 16&¢cording to Mitchell, later that same
day, Detective Collins again interrogated Mitchell and attempted to solicit
information by telling Mitchell that pate now had enough information to charge
him with first-degree premeditated murdeld.) Mitchell also claims not to have
been informed of hiMirandarights prior to this interrogation.Id)) He initially
denied any knowledge of the incident, the&n admitted “there was an incident
about a gun” before the day of the shootinigl. &t 169.) He also admitted that he
was on the street with a group of people just before the shootthat (69-70.)
In response to further quems from Detective Collingylitchell said he would tell
Detective Collins the wholeaty, from the beginning.Id. at 170.) At that point,
Detective Collins took Mitchell to an integation room anddvised him of his
Mirandarights. (d.)

The videotape shows Mitchell regimg, reading, and signing the
Constitutional Rights Certificate of Notification. The Certificate of Notification
provided, in part:

1. | have a right to remainlent and that | do not have to
answer any questions put to imemake any statements.

2. Any statement | make anything | say will be used
against me in &ourt of Law.
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3. | have the right to havan attorney (lawyer) present
before and during the time | answany questions or make any

Statement.

4. If I cannot afford an tworney (lawyer) one will be
appointed for me without cost byelCourt prior to any questioning.

5. | can decide at any time to exercise my rights and not
answer any questions orake any statement.

(ECF No. 1-2 at Pg ID 163.)

The videotape and transcript (both ofigthwere admitted at trial) show that
the following exchange occurred betwdagtective Collins and Mitchell while

Mitchell reviewed the form:

Collins: Okay, Vaughn, I'm goingp give you yourConstitutional
Rights. . .. | need you tead the first right out loud.
Mitchell: 1 understand that | have thight to remain silent and that

| do not have to answer any gtiens put to me or make
any statements.

Collins:  You can read the rest yourself. Do you understand
that?

Mitchell: | ought to just read #1 again.
(10 minute pause. Mr. Mitchell reading his rights)
Collins: Do you understand — did you finish?

Mitchell:  Uh, | do have a questioNumber 4, that's not speaking
currently — right now?

Collins:  Well the question speaks fitself. If | cannot afford an
attorney — you probably can one will be appointed to
me  without cost by the courThat means down the line.
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Mitchell:

Collins:

Mitchell:

Collins:

Mitchell:

Collins:

Mitchell:

Collins:

Mitchell:

Collins:

Mitchell:

Collins:

Meaning when the court ...

Right-right-right. Did you get to the next one?

Yeah, | read five.

Okay, now read that part right there.

Out loud?

Yeah, you can read it aloud.

| understand that theswe my rights under the law, |
have not been threatenedmomised anything. | desire
or [sic] to answer any questiopst to me at this time.

Do you understand?

Yeah, | understand.

Okay, | want you to put youmitials by 1, 2, 3, 4, 5 right
there.

Yousay by 1, 2, 3, 4, and 5?

Yeah, put your initials that means you understand your
rights as far as I'm concerthe It’s just a formality.

(ECF No. 10-15 at Pg ID 1441-42.)

Defense counsel filed a pretrial natito suppress the videotaped statement

on these grounds: Mitchell was not properly informed oMireinda rights; he did

not waive hisMirandarights; any waiver was neglid; and police continued

guestioning Mitchell after he invoked ight to silence and to counsel. The trial

court reviewed the videotape and fouhd exchange between Detective Collins
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and Mitchell regarding Mitaell’s right to counsel troubling, but found the
warnings sufficient to convey the protections articulatediranda. (ECF No.
10-4 at Pg ID 6.)

On direct review, Mitchell argued thédite videotaped statement should have
been suppressed both because DieteCollins gave misleading advice
concerning his right to counsel and besahe was subjected to a previous
interrogation without being advised of mights. The MichigarCourt of Appeals
held that the mid-interrogatidviiranda warning claim was not preserved for
review because this argument was not raised in the trial court and, therefore, was
reviewable only for plain error that affected his substantial rigiischell, 2011
WL 5064301, at *3-4. The court of appgdleld that it was clear that Mitchell
engaged in one or more pkdirandadiscussions with Detective Collingd. at *8.
However, the court of appeals also hitldt “because the facts surrounding their
discussions and the specific content of the discussions are not entirely clear, and
defendant’s affidavit is not a part of the record, a remand for an evidentiary hearing
is warranted.”ld.! The court of appeals also fiodi the record insufficient to
evaluate Mitchell's claim that Detec&vCollins gave mislehng advice regarding

his right to counselld. at *10. The court, thereforégld that on remand the trial

! The court of appeals held that the affidavit waspart of the appellatecord because it was
not part of the trial court recordd. at 8;see also People v. Williamn816 N.W. 2d 710, 713 n.1
(Mich. Ct. App. 2000) (“[P]arties cannot enlarge taeord on appeal by ¢huse of affidavits.”).
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court should make a fadl finding regarding the circumstances surrounding the
police interrogation of Mitchellld. at *13.
The Michigan Supreme Court revergsbd court of appeals’ decision on
these claims, stating, in relevant part:
The trial court did not err irdenying defendant’s motion to
suppress his confessiorifU]nlike in [Missouri v. Seibert542
U.S. 600, 124 S. Ct. 2601, 159 Ed. 2d 643 (2004)], there is
no concern here that police gave [defend&hthnda warnings
then led him to repeat an &ar murder confession, because
there was no earlier confession to reped&dbby v. Dixon---
u.Ss. ---, 132 S. Ct. 26, 31, 181 Ed. 2d 328 (2011). In
addition, ‘Miranda does not require that attorneys be
producible on call, but only thahe suspect be informed, as
here, that he has the right &m attorney before and during
guestioning, and that an attorneyuld be appointed for him if
he could not afford one.”"Duckworth v. Egan492 U.S. 195,
198, 109 S. Ct. 2875, 106 L. Ed. 2d 166 (1989).
Mitchell, 822 N.W. 2d at 224-25.

2. Right to the Appointmentof Counsel Before and During
Interrogation

Mitchell asserts that his statemehosld have been suppressed because his
Miranda advisement was inadequate wheradogve Collins told him an attorney
would be appointed “down the line” if lewuld not afford one. The Court finds
that the Michigan Suprent@ourt’s decision that thkliranda warnings, considered
as a whole, adequately advised hinhisfrights, was not contrary to or an

unreasonable application of @eme Court precedent.
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A Miranda warning need not be “a virtual incantation of the precise
language contained in tiMiranda opinion.” California v. Prysock453 U.S. 355,
355 (1981). Courts “need not examMeandawarnings as if construing a will or
the terms of an easemenDuckworth v. Eagar92 U.S. 195, 203 (1989).
Instead, “[t]he inquiry is simply whethéhe warnings reasonably ‘convely] to [a
suspect] his rights as required Myranda.” Id. (alterations in originaljquoting
Prysock 453 U.S. at 361).

In Prysock the suspect was advised: “you haéve right to talk to a lawyer
before you are questioned, have lgmsent with you while you are being
guestioned, and all during questionindgtysock 453 U.S. at 356He was also
advised that he had the “right to ha&awyer appointed to represent you at no
cost to yourself.”Id. at 357. On direct appeal in stat®urt, the defendant argued
and the state court of appeals agreedttimbadvisement of rights was inadequate
because he was not specifically infornaddhis right to have an attorneppointed
before questioningld. at 358. The Supreme Couetversed, first noting that
“[o]ther courts considering the precigaeestion presented by this case—whether a
criminal defendant was agleately informed of his right to the presence of
appointed counsel prior to and duringeimogation—have not required a verbatim
recital of the words of th®liranda opinion but rather havexamined the warnings

given to determine if the referencetb@ right to appointed counsel was linked
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with some future point in timafter the police interrogation.ld. at 360. The
Court held that the warnings giventtee defendant wer@dequate because
“nothing in the warnings . . . suggestady limitation on the right to the presence
of appointed counsel different from the clearly conveyed rights to a lawyer in
general, including the right ‘to a lawykefore you are questioned, . . . while you
are being questioned, anll@during the questioning.”ld. at 360-61

In Duckworth the Supreme Court again caleyed whether a suspect was
adequately informed of his right tounsel before and during questioning when
appointment of counsel was linked to &fe point in time. The police advised
the suspect:

You have a right to talk to a lawy for advice before we ask you any

guestions, and to have him wiytou during questioning. You have

this right to the advice and presenof a lawyer even if you cannot

afford to hire one.We have no way of giwg you a lawyer, but one

will be appointed for you, if you wishf and when you go to court.
Duckworth 492 U.S. at 198 (emphasis omitted).

The Supreme Court rejected the defent’s argument that these warnings
were defective because the warnings linkée right to appointed counsel ... [to
a] future point in timefterthe police interrogation.’ld. at 204 (alteration in

original). The Court held that the warningonsidered in their totality, were

sufficient to satisiiMiranda. 1d. at 205.
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Here,the Miranda advisement, including Detective Collins’ response to
Mitchell's question, was cotitutionally adequate. Noihg in Detective Collins’
response tempered or negated Mitcheifjit to counsel before and during the
interrogation, his right to refuse to answer questions, his right to stop questioning
at any time, or his right to the appomgnt of counsel. Detective Collins’
statement simply indicataghencounsel would be appointed, but did not imply
that theright to an attorney was tied to sorfudure event. Considering this
exchange under the totality of the circumstances, somes may have concluded
(as the Michigan Court of Appeals ditiat Detective Collins’ statement created
sufficient ambiguity as to render tMiranda warnings inadequate, or at least to
raise a question about the adequacy efwiarnings. But other reasonable jurists
could and did (the Michigan Supreme Cpwonclude that the warnings were
adequate. Under the AEDPAdeferential standard odview, the Court may not
grant relief simply because it might havereoto a different conclusion. Instead,
because the Michigan Supreme Court’s conclusion is in accord with Supreme
Court precedent, this Court must deny habeas relief.

In sum, mindful that in reviewing the sufficiencyMifranda warnings, the
guestion is simply whether the warninmgasonably convey to a suspect his rights
as required bmiranda. See Florida v. Powelb59 U.S. 50, 60 (2010). The Court

cannot conclude that the Michigan Seime Court’s determination of Mitchell’s
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claim was “so lacking in justification & there was an error well understood and
comprehended in existing law beyaoaray possibility for fairminded
disagreement.”Harrington, 562 U.S. at 103.

3. Mid-Stream Miranda Warning

Mitchell next claims that his statemt should have been suppressed because
Detective Collins engaged anquestion first, warn latetrategy. Mitchell argues
that admitting his statement was an unreasonable applicatMissduri v.

Seibert 542 U.S. 600 (2004) ar@dregon v. Elstad470 U.S. 298 (1985). The
Michigan Supreme Court found no violati because Mitchell denied involvement
in the killing in his preMiranda statement and, consequently, there was no earlier
confession for him to repeamMlitchell, 822 N.W. 2d at 224.

In Elstad the Supreme Court considetbe& admissibility of a confession
made after Mirandaviolation. The defendant wanterrogated in his home
without receiving hisMirandawarnings and confessed to a crimid. at 300-01.

He was then taken to the polis&tion, and, after being givétirandawarnings,
again confessedd. at 301. The trial court sumgmsed the first confession, but
admitted the second. Defendant argtied the second confession should have
been suppressed becaussas the fruit of the firstainted confession. The
Supreme Court held the second confesammissible because the first statement

was voluntary and the second statenfeldwed a knowing and voluntary waiver
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of rights. Id. at 315. The Court reasoned thastaple failure toadminister the
[Miranda ] warnings, unaccompanied byy actual coercion or other
circumstances calculated to undermine shspect’s ability to exercise his free

will” will not automatically “taint[ ] theinvestigatory process such that “a
subsequent voluntary andanmed waiver is ineffeove for some indeterminate
period.” Id. at 309. Mirandarequires that [an] unarned admission must be
suppressed.ld. But “there is no warrant for presuming coercive effect where the
suspect’s initial inculpatory statemetitpugh technically in violation dfliranda,

was voluntary.”ld. at 318. The admissibility of a postranda statement “should
turn . . . solely on whether it ksnowingly and voluntarily made.1d. at 309. “[A]
suspect who has once responded to unwarned yet uncoercive questioning is not
thereby disabled from waiving his rightsdaconfessing after he has been given the
requisiteMirandawarnings.” Id. at 318. The appropriabequiry is whether “the
second statement was also voluntarily madd.”

The United States Supreme Court adgamined a two-step interrogation
process irMissouri v. Seibert542 U.S. 600, 616 (2004) (plurality opinion). In
Seibert the Court held that suppression of pre- and pbsinda statements was
required where the defendant wdsandizedafter her first confessiond. at 599.

A plurality of the Supreme Court idfned five factors to govern whether

“midstream”Miranda warnings are effective to orame the impact of prior,
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unwarned interrogation: (1) “the commaess and detail tfie questions and
answers in the first round of interrogatio?) “the overlapping content of the two
statements”; (3) “the timing and settingtbé first and second” interrogation; (4)
“the continuity of police personneland (5) “the degree to which the
interrogator’s questions treated the secanachd as continuous with the firstld.
at 615. The Sixth Circuit Court of Appedias adopted this multi-factor test of the
plurality as precedent in this Circuitnited States v. Rag§03 F. 3d 244, 272-73
(6th Cir. 2015Y:

The Supreme Court agatonsidered mid-streaiMiranda warnings in
Bobby v. Dixon565 U.S. 23 (2011) (per curiam). Daxon, Dixon and another
man murdered the victim by beatihgm and then burying him alivdd. at 24-25.
Dixon then used the victim’s social seityicard and birth certificate to obtain a
state identification card in the victismame to sell the victim’s caid. at 25. The
police arrested Dixon on a forgery chaeyal then questioned him intermittently
over several hours for a totaf about 45 minutesld. Police intentionally
declined to provide Dixon witMirandawarnings because they did not want him
to refuse to speak to thentd. Dixon admitted to forging the victim’s signature,

but said that the victim had gindnim permission to sell the cad. Dixon denied

Zn a concurring opinion, dtice Kennedy stated thtstadshould govern the admissibility of
postMiranda warnings unless officers deliberately@oyed a two-step interrogation technique
designed to dilute or circumvent theranda warnings. Seiberf 542 U.S. at 622. If officers
deliberately engaged in a two-step process, thematida warnings must be excluded absent
curative measuredd.
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having any involvement in évictim’s disappearancdd. Several hours later,
Dixon was again brought from the jail to the police station for questioning. Dixon
told police he heard they had found a ypadd asked whether his co-defendant
was in custody.ld. at 26. Upon learning that he was not, Dixon told police, “I
talked to my attorney, and | wato tell you what happenedld. After police
advised him of hidMirandarights, Dixon admitted to murdering the victirtd.
The trial court excluded Dixon’s corggion to forgery and his confession to
murder. Id. The Supreme Court reversed, hofgthat Dixon’s murder confession
was admissible. The Court found “no twt@p interrogation technique of the type
that concerned the Court 8eibertundermined thdlirandawarnings Dixon
received.” Id. at 31.

TheCourtexplained:

In Seibert the suspect’s first, unwartanterrogation left “little, if
anything, of incriminating potential left unsaid,” making it
“unnatural” not to “repeat at theecond stage what had been said
before.” 542 U.S. at 616-617, 1Bl Ct. 2601 (plurality opinion).
But in this case Dixon steadfastlgnaintained during his first,
unwarned interrogation that he haa]{thing whatsoever” to do with
Hammer’s disappearance. . . . Thus, unlikeSeibert there is no
concern here that police gave Dixbtranda warnings and then led
him to repeat an earlier murdeonfession, because there was no
earlier confession to repeat.ndeed, Dixon contradicted his prior
unwarned statements when he confégsdgthe] murder. Nor is there
any evidence that police used Dixsréarlier admission to forgery to
induce him to waive his right to silence later. Dixon declared his
desire to tell police what happened[tbe victim] before the second
interrogation session even began. .[T]here was simply “no nexus”
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between Dixon’s unwarned admissionféegery and his later, warned
confession to murder.

Dixon, 565 U.S. at 31.

Similarly, in this case, Miteell maintained during his pidiranda
interrogation that he had nothing to do wiitle victim’s beating or death. The
Michigan Supreme Court held that, accagly, “there is no concern here that
police gave [MitchellMiranda warnings then led him to repeat an earlier murder
confession, because there waseadier confession to repeatMitchell, 822 N.W.
2d at 224. Mitchell’s first unwarnedasément cannot reasonably have been
perceived by Mitchell as letting “the cat aftthe bag” such that he would feel
“[tIhe secret is out for good.United States v. BayeB31 U.S. 532, 540 (1947).

As was the case iDixon, Mitchell’'s post-warning comfssion to participating in
the beating of the victim contradictedstprior unwarned statements. There is no
indication that police used Mitchell's uanned statement to induce him to waive
his rights later or to undermine tMiranda warnings.

Mitchell fails to show that the integation procedures in this case were
similar to the two-step interrogation gexure condemned byeltsupreme Court.
Accordingly, the state court’s rejection of this claim is neither contrary to nor an

unreasonable application of @eme Court precedent.
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C. Claim lll: First-Deg ree Premeditated Murder Jury Instruction

Mitchell’s third claim for habeaselief concerns the first-degree
premeditated murder jurysiruction. He argues thtte trial court improperly
instructed the jury on the intent elemenfirst-degree premeditated murder and
allowed the jury to convict Mitchell it found that his co-defendant committed the
murder and the co-defendant acted withititent to kill. Respondent argues that
this claim is waived and mi#less. The Court conclud#ésat this clam lacks merit
and, therefore, need not decide 8tate’s procedural-default defensgee
Johnson v. Le€el36 S. Ct. 1802, 1806 (2016) (per curiam) (cituagnbrix v.
Singletary 520 U.S. 518, 525 (1997) (noting tH#ite procedural-bar issue [need
not] invariably be resolved first” and that, if another basis for denial “were easily
resolvable against the petitioner,” the mmecedural basis may be invoked instead
in order to avoid “complicatedsues of state [procedural] law.”)).

“It is a fundamental ConstitutionaMethat no one may be convicted of a
crime absent proof beyond a reasonable dofibvery fact necessary to constitute
that crime.”Glenn v. Dallman686 F. 2d 418, 420 (6th Cir. 1982). To show that a
jury instruction violates due processhabeas petitioner must demonstrate “both
that the instruction was ambiguous and thate was ‘a reasonable likelihood’ that
the jury applied the instruction in a wthat relieved the State of its burden of

proving every element of the crime beyond a reasonable dowlddington v.
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Sarausa@d555 U.S. 179, 190-91 (2009). A paiiier is entitled to habeas relief
only if the defective jury instruction “safected the entire trial that the resulting
conviction violates due processCupp v. Naughtem14 U.S. 141, 147 (1973). A
federal court may not grant the writ ofideas corpus on the ground that a jury
instruction was incorrect under state l&gtelle v. McGuirg502 U.S. 62, 71-72
(1991), and “[a]n omission, or an incolefe instruction, is less likely to be
prejudicial than a misatement of the law.’"Henderson v. Kibhet31 U.S. 145,
155 (1977). The jury instruction “must be considered in the context of the
instructions as a whokend the trial record.'Estelle 502 U.S. at 72. A state
court’s finding that challenged jurystructions “adequately reflected the
applicable state law and corresponding stasrges” is binding on federal habeas
review. White v. Steele29 F. App’x 690, 695 (6th Ci2015). “The exception is
when the instruction is so flawed as a nratfestate laws as tbinfect[] the entire
trial’ in such a way that the convign violates federal due procesRashad v.
Lafler, 675 F. 3d 564, 569 (6th Cir. 2012) (quotiignderson v. Kibhet31 U.S.
145, 154 (1977)).

The Michigan Court of AppealsJthough finding the claim waived,
nevertheless ruled on the proprietytlod first-degree premeditated murder
instruction. The stateoart held that the instrtion adequately conveyed the

elements of first-degree premeditatedrdar and aiding and abetting first-degree
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murder: “the jury was properly instructétht, to convict defendant of first-degree
premeditated murder, it had to find that litber intended to kill the victim or that
he assisted Brown with knowledge tlBabwn intended to kill the victim.”

Mitchell, 2013 WL 951192 at *4.

The trial court instructed the jugn the intent element of first-degree
premeditated murder as follow: “Secondttthe defendant’s [sic] intended to Kill
Michael Jord[e]n, either one of them indiually or both of them.” (ECF 10-12 at
Pg ID 1266.) That instruction, by itsethay have confused the jury as to whether
Brown'’s intent to kill could satisfy this element as to Mitchell if Mitchell himself
lacked an intent to kill. However, thestnuctions, considered as a whole, clearly
conveyed the necessary intent. For example, the trial court instructed the jury:
“You should consider eaatefendant separately.ld( at Pg ID 1272.) The trial
court also repeated the instructidosfirst degree murder as follows:

The elements for first degree murdge again, victim’s death, death

caused by defendant, death not justified or excused or mitigated in

some manner to make it a lesser offense.

Defendant actually intended to kill the victim.

Defendant premeditated victim’s death.

Defendant deliberated as to the vicsBndeath. In other words that's
the premeditation too.

(Id. at Pg ID 1268.)
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An allegedly faulty instruction ““mayot be judged in artificial isolation,’
but must be considered in the contexthaf instructions as a whole and the trial
record.” Joseph v. Coylet69 F. 3d 441, 464 (6th Cir. 2006) (quotiastelle 502
U.S. at 72). The court’s jumpstructions as to fitsdegree premeditated murder,
when read in their entirety, propergquired the jury to find Mitchell had a
specific intent to kill. Thus, Petitioner mot entitled to habeas corpus relief with
respect to this claim.

D. Claim IV: Prosecutorial Misconduct Claim

Mitchell next argues that the proseatganisconduct violated his right to a
fair trial. Specifically, he allegebe prosecutor committed misconduct by: (i)
appealing to community sentiment agawislent crime and the jury’s sympathy
for the victim and his family; (ii) refemig to facts not in evidence; and (iii)
attacking Mitchell's general character. TQeurt finds that the Michigan Court of
Appeals’ decision denying Mitchell’s claims was not contrary to or an
unreasonable application of @eme Court precedent.

The “clearly established Federal lawtereant to a habeas court’s review of
a prosecutorial misconduct claimtiee Supreme Court’s decisionarden v.
Wainwright 477 U.S. 168, 181 (1986Parker v. Matthews67 U.S. 37, 45
(2012). InDarden the Supreme Court heldaha “prosecutor’s improper

comments will be held to violate the Condia only if they ‘so infected the trial
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with unfairness as to make the resultompviction a denial of due process.”
Darden 477 U.S. at 181 (quotirigonnelly v. DeChristoforo416 U.S. 637, 643
(1974)). This Court must ask whetltee Michigan Court of Appeals’ decision
denying Petitioner’s prosecutorial miscluct claims “was so lacking in
justification that there was an errorlwenderstood and comprehended in existing
law beyond any possibility fdairminded disagreement.Parker, 567 U.S. at 47
(quotingHarrington, 562 U.S. at 103).

First, Mitchell argues that the prosémuimproperly appealed to the jury’s
sense of disgust with violent crime atockhe jury’s sympathy for the victim.
Mitchell cites this portion of the prosecutor’s closing argument:

It took a little while. But | equatéime with life. And Michael
Jord[e]n’s life was stolen from . The time on this earth was
ended. This individual, who mukaive known something, there must
have been some foreshadowindnia mind that something might have
him, married his wife in Ohio oher birthday, two days before his
demise. He did not know exactly what was going to happen. But he
couldn’t have believed that his f@iwould be mada widow by the
same individual and his father whe atancakes in his house made by
his fiancée at the time. Thes a lot of things here.

Let me continue with my thumbnaiketch, what has now turned into
a mural. And it probably would cowéhe side of this building. Now
let's start with Michael Jord[e]n.Laying in the street, pants down
below his knees with no underwear ohdon’t think he thought his
time was to go on that day in thparticular manner. He’'s laying
there in the street. That’'s one picture.

*%k %

| want you to see his wife weeping about his demise.

*k*%k
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Ladies and gentlemen, after you heard the testimony of these two

people, you felt like you were watciyg a dog chasing his tail. You

don’t know where it began, and @ it's going to end. And I'm

going to tell you, you don’t have tteel that way. These widow

makers, merry go round tale of whHappened on thatay, does not

make sense.

(ECF No. 10-12 at Pg ID 1222-24.)

It is well established that prosecutors “must obey the cardinal rule that a
prosecutor cannot make statamis ‘calculated to incite the passions and prejudices
of the jurors.” Broom v. Mitchell 441 F. 3d 392, 412 (6th Cir. 2006). The
Michigan Court of Appeals found no “imgper appeal to community sentiment
against violent crimes or civic-duty argumg instead “the prosecutor was merely
arguing the evidence of this violent carby using passionalenguage, which is
not improper.” Mitchell, 2013 WL 951192, at *5. Buhe Michigan Court of
Appeals found that the prosecutor impndp@ppealed to the sympathies and
emotions of the jurors when he caeaterized Mitchell ad Brown as “widow
makers” and asked the jurors to see dotsl“wife weeping about his demiseld.
The court of appeals, neverthelessjrfd that, given the overwhelming evidence
incriminating Mitchell in Jorden’s nrder, Mitchell was not prejudiced by the
comments.ld. The Court agrees with the statud’s assessment. The prosecutor
clearly did not appeal to community coreate in his closing remarks. He did,

however, use dramatic language as notethéyMichigan Court of Appeals. The

Michigan Court of Appeals’ conclusidhat the prosecutor's comments were not
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prejudicial is not unreasonable. The stadart cautioned the jurors that they were
not to let sympathy or prejudice influee their decision, the prosecutor’s
comments were relatively isolated, ahé prosecutor did not ask the jury to
convict on the basis of sympathy for thetim or the victim’s wife. Petitioner has
not shown that the state-court’s rejeatiof this prosecutorial-misconduct claim
“was so lacking in justification thahere was an error well understood and
comprehended in existing law beyoaay possibility for fairminded
disagreement.’Parker, 567 U.S. at 47. Thereforthe Court finds that the trial
court’s decision was not contrary toar unreasonable application of Supreme
Court precedent.

Second, Mitchell argues that the mrostor improperly referenced facts not
in evidence when he refereed how loud the gun wouldV&sounded in the van,
stated that an AK-47 is two to threeetéong, and posited & Mitchell may have
taken the van to the “crushiefter the crime to desiy evidence. (ECF No. 10-12
at Pg ID 1228-31.) The Michigan Cowft Appeals held that the prosecutor’s
comments were proper because they inwblreatters that the jurors could infer
from their common knowledgand experiences.Mitchell, 2013 WL 951192, at
*5. The prosecutor’s arguments reasopatsked the jury to make common-sense
inferences from the evideneethat a gun fired inside a van would be loud, an AK-

47 is large, and that someone involve@iorime may have tried to dispose of
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evidence. “A prosecutor does not relyfants not in evidence by simply asking
jurors to make common-sensddrences from the evidenceUnited States v.
Smith 89 F. App’x 494, 498 (6th Cir. 2004). Moreover, the prosecutor’s
statements, even if improper, were noflagrant as to violate due process.

Finally, Mitchell argues that the presutor made improper personal attacks
by referring to him as a “killer” and §ychopath.” The Michigan Court of
Appeals denied Mitchell’s prosecutormmisconduct claims without specifically
addressing this claim. The Court need decide whether the state court denied
this claim on the meritbecause, even undeda novastandard of review, this
claim fails.

“[T]he use of colorful pejoratives 1sot improper,” so long as the pejorative
used is supported by the evidentited States v. Field983 F. 3d 313, 360-61
(5th Cir. 2007) (quotingJnited States v. Shoff51 F. 3d 889, 893 (8th Cir. 1998));
accordUnited States v. Templdo. 93-6206, 1994 WL 201876, at *6 (6th Cir.
May 20, 1994) (holding that prosecutopsjorative descriptio of defendant, by
itself, did not constitute prosecutorial miscondudh)jted States v. Whee|et37
F. App’x 304, 310 (11th Cir. 2005) (“[U]nflattering characterizations of a
defendant . .. do not require reveis#hey are supported by the evidence”)
(internal quotation omitted{zonzalez v. Cargy8 F. App’x 269, 270 (9th Cir.

2003) (holding the prosecutorrsferences to the petier as a “thug” during
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closing arguments was a reasonablerarfee based on the evidence presented at
trial regarding the petitioneralleged conduct iabducting, beating, and stabbing
the victim); James v. Bowersp487 F. 3d 866, 870 (8th Cir. 1999) (denying
habeas relief on a prosecutorial noisduct claim where prosecutor’s opening
argument referred to petitionas “a big time, drug déag, murdering, robbing
slime”).

The evidence supported the argumiéiat Mitchell was a killer, no
testimony, however, was presented to stioat he was diagnosed as a psychopath.
Nevertheless, the Court finds that flresecutor’'s argument was not improper.
The prosecutor referred to Mitchell apgychopath to rebut defense counsel’s
reference to Mitchell aa child who had been abanddrgy his father. (ECF No.
10-12 at Pg ID 1246.) The prosecutor nateat Mitchell adnited that, after the
killing, he went to a nightclub to getrse drinks, be around people, and listen to
music. (d.) The prosecutor argued that this behavior was that of a psychopath not
a boy. (d.) Merriam-Webster defines a psychopath“a person who is mentally
il or unstable.” Random House College Dictionat968 (Rev'd ed. 1982). One
could reasonably infer from the evidenceganted that Mitchell was an unstable

person. The prosecutor’'s commehgrefore, was not improper.
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E. Claim V: Ineffective Assistance of Trial Counsel

Mitchell’s fifth claim raises several iffective assistance of counsel claims.
He argues that counsel was ineffectivéaiting to (i) request an evidentiary
hearing regarding the admissibility of his custodial statement; (ii) object to
prosecutorial misconduct; and (iii) objeotan instructional error.

The AEDPA “erects a formidable baarito federal habeas relief for
prisoners whose claims have beafudicated in state courtBurt v. Titlow —
U.S.—, 134 S. Ct. 10, 16 (2013). Thenstard for obtaining relief is “difficult to
meet.” White v. Woodall— U.S. —, 134 S. Ct.607, 1702 (2014) (quoting
Metrish v. Lancasteb69 U.S. —, —, 133 S. Ci781, 1786 (2013)). In the
context of an ineffectivessistance of counsel claim undgrickland v.
Washington466 U.S. 668 (1984), the standardab the more difficult” because
“[tlhe standards created IStricklandand 8§ 2254(d) are bothighly deferential’
and when the two apply in ta@ah, review is ‘doubly so.””Harrington, 562 U.S.
at 105 (internal citations omitted). “[T]he question is not whether counsel’'s
actions were reasonable,” but whethdrete is any reasonable argument that
counsel satisfie®trickland’sdeferential standard.ld.

An ineffective assistance of couns&im has two components. A petitioner
must show that counsel’s performance was deficient and that the deficiency

prejudiced the defensétrickland 466 U.S. at 687. To establish deficient
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representation, a petitioner must dematstthat counsel’s representation “fell
below an objective standard of reasonablenelsk.at 688. In order to establish
prejudice, a petitioner must show tha for the constitutionally deficient
representation, there is a “reasonghigbability” that the outcome of the
proceeding would have been differeid. at 694.

First, Mitchell argues that counsel svimeffective in failing to request an
evidentiary hearing regarding whether tiusstodial statement was the fruit of an
unlawful preMirandainterrogation. The MichigaBupreme Court reversed the
Michigan Court of Appeals’ decisimemanding to the trial court for an
evidentiary hearing on the circumstanoéshe interrogation because the record
showed that the taped confession wastimefruit of a prior unwarned confession.
Mitchell, 822 N.W. 2d at 224. On remandaddress the remaining claims, the
Michigan Court of Appeals found that coehgvas not ineffective in failing to seek
an evidentiary hearing becsithe Michigan SupremeoGrt held that the record
was sufficient for a finding that the confession was properly admitgtthell,
2013 WL 951192, at *6. As discusseditdhell has not shown that the Michigan
Supreme Court’s determination thas ksbnfession was properly admitted is
contrary to or an unreasonable applicabdiBupreme Court predent. Therefore,

even assuming that counsel was deficierailing to request an evidentiary
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hearing on this issue, Mitchell cannot &éitgh that he was prejudiced by counsel’s
failure because the corsf®on was admissible.

Next, Mitchell argues that counsel wasfiective in failing to object to the
prosecutor’'s misconduct. But as discusabove, Mitchell has fied to show that
the prosecutor engaged in misconduct. Th&o even with respect to Mitchell's
claim that counsel improperly appealedhe sympathies and emotions of the
jurors during closing argument. For themngareasons that the state court found no
prejudice from this improper argumeMitchell cannot establish prejudice from
counsel’s failure to object. Therefocmunsel was not ineffective in failing to
object to the prosecutor’'s comments.

Finally, Mitchell argues that trial counsghs ineffective in failing to object
to the jury instructions regarding firdegree premeditated murder. Because the
Michigan Court of Appeals concluded thhieg trial court’s jury instructions were
correct, defense counsel was not ineffectordailing to object to the instructions.
“Omitting meritless arguments is neither professionally unreasonable nor
prejudicial.” Coley v. Bagley706 F. 3d 741, 752 (6th Cir. 2013). Mitchell is not
entitled to habeas relief on these ineffective assistance of trial counsel claims.

F. Claim VI: Cumulative Effect of Alleged Errors

Mitchell argues that the cumulative effettthe errors alleged in his petition

violated his right to a fair trial. Omabeas review, a claim that the cumulative
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effect of errors rendered a petitioner’s ltfiandamentally unfair is not cognizable.
Sheppard v. Bagley57 F. 3d 338, 348 (6th Cir. 2011) (citipore v. Parker

425 F. 3d 250, 256 (6th Cir. 2005)). TherefdPetitioner is not entitled to relief on
this claim.

G. Claim VII: Constitutionalit y of AEDPA’s Standard of Review

Finally, Mitchell argues that the stamdaf review seforth in 28 U.S.C. §
2254(d)(1) and applied by the Court to the claims raised in Mitchell’s petition, is
unconstitutional. Mitchell argsethat the standard ofuiew violates the doctrine
of separation of powers, the Suprematause, and the Due Process Clause,
improperly requires federal courts to issue advisory opinions, and is so strict as to
effectively suspend the writ of habeas corpus.

First, Mitchell argues that § 2254(d)(1plates the separation of powers. In
support of this entention, he citeMarbury v. Madison5 U.S. 137, 177 (1803), in
which the Supreme Court stated: “[ijtamphatically the province and duty of the
judicial department to say what the ley' Mitchell argue that the § 2254(d)(1)
standard violates this principle becauseduires federal courts to ignore binding
circuit precedent and look only to the Seime Court’s determination of federal
law, thereby prohibiting application of the normal rulestafe decisis The Sixth
Circuit Court of Appeals has not specificallgdressed this issue, but those circuit

courts that have addresgbe issue have found that § 2254(d) does not violate the
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doctrine of separation of powers. Fxample, the Fourth Circuit Court of
Appeals has held:
In amending section 2254(d)(1), Congress has simply adopted a
choice of law rule that prospectiyefjoverns classes of habeas cases;
it has not subjected final judgmentsravision, nor has it dictated the
judiciary’s interpretation of govaing law and mandated a particular
result in any pending case. nd amended section 2254(d) does not
limit any inferior federhcourt’s independent tarpretive authority to
determine the meaning of federdaw in any Article Il case or
controversy. Under the AEDPA, we are free, if we choose, to decide
whether a habeas petitioner's camtion and sentence violate any
constitutional rights. Section 2254(d) only places an additional
restriction upon the scope of ehhabeas remedy in certain
circumstances.
Green v. Frenchl43 F. 3d 865, 874-75 (4th Cir. 1998) (internal citations omitted)
abrogated on other grounds by Williams v. Tays29 U.S. 362 (2000%ee also
Cobb v. Thaler682 F. 3d 364, 374 (5th Cir. 2012) (“As each circuit to address the
guestion has recognized, 8§ 2254(d)(1) does not intrude on the independent
adjudicative authority of the federal courts. Rather, it limits the grounds on which
federal courts may grant the habeamedy to upset a state conviction.”);
Bonomelli v. Dinwiddig399 F. App’x 384, 387 (10th Cir. 2010) (affirming the
district court’s rejection of petitionerargument that the AEDPA violates the
Constitution’s separation @owers doctrine)Evans v. Thompsob18 F. 3d 1, 11
(1st Cir. 2008) (“while AEDPA does redttia remedy, it does not interfere with
Article Ill powers”); Crater v. Galaza491 F. 3d 1119, 1127 (9th Cir. 2007)
(finding that § 2254(d)(1) does not viadahe separation of powers doctrine);
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Lindh v. Murphy 96 F. 3d 856, 868-69 (7th Cir. 1996) (en banc) (holding that the
language of the AEDPA “preserves rathhan undermines federal courts’
independent interpretive powertfgv'd on other grounds21 U.S. 320 (1997).

The Court finds persuasive the decisiongheSe circuit courts and likewise denies
Mitchell's claim that § 2254(d)(1) viates the separation of powers.

Second, Mitchell claims that 8§ 2254 (H)é standard violates the Supremacy
Clause “by preventing federal courts fromngiag effect to an entire class of state
court decisions that conflict with federal law.e. that class of cases in which the
state court decision is wrong as a matteiederal constitutional law, but not
unreasonably wrong.(ECF No. 1 at Pg ID 78-79.) “The Supremacy Clause
makes [federal] laws ‘the supreme Lawtloé Land,” and charges state courts with
a coordinate responsibility to enforce tteat according to their regular modes of
procedure.”Howlett v. Rose496 U.S. 356, 367 (1990). Thus, the laws of the
United States are “supreme” and the “lafathe State .must yield to it.”"Gibbons
v. Ogden22 U.S. 1, 211 (1824). The AEDRIes not alter or undermine this
rule of law. While it require federal courts to give considerable deference to state
courts’ decisions on federal constitrtal issues, it does not subjugate the
Constitution to state law.

Next, Mitchell argues that § 2254(d)({®quires a federal court to issue

advisory opinions, becaesvhere a state court wrglly, but not unreasonably,
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applies constitutional lawo relief may be affordednder AEDPA. It is well-
established that “[t]he exeise of judicial power under Art. Il of the Constitution
depends on the existence afase or controversy,’ and faderal court [lacks] the
power to render advisory opinions.United States Nat’'| Bank of Or. v. Indep. Ins.
Agents of Am508 U.S. 439, 446 (1993) (alterts in original) (quotind’reiser
v. Newkirk 422 U.S. 395, 401 (1975)). Whiefinding that a state court’s
decision was simply incorrect and notreasonable precludes habeas relief, this
does not render a federal ctsidecision advisorySee Byrd v. Tromble$80 F.
Supp. 2d 542, 553 (E.D. Mich. 2008) (“[A]metermination of the merits of the
underlying constitutional claim as paiftthe reasonableness inquiry under §
2254(d)(1) does not amount to advisory opinion.”).

Fourth, Mitchell claims that the AED¥s standard of review violates the
Due Process Clause of tReurteenth Amendment by preventing a federal court
from remedying due process violationsemtthe state has incorrectly, but not
unreasonably, applied constitutional lanecfon 2254(d)(1)’s standard of review
does not deny a petitioner “a forum for the vindication of his constitutional rights.
The Court still has the power to isshe writ, albeit under more tightly
circumscribed conditions.”ld. Given that the Supreme Court recognizes that
“jJudgments about the proper scope of the writ are ‘normally for Congress to

make,” Mitchell has not shown that theist standard under which habeas corpus
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petitions are reviewed was anconstitutional limit on the peer to grant the writ.
Felker v. Turpin518 U.S. 651, 664 (1996) (quotihgnchar v. Thoma$17 U.S.
314, 323 (1996)).

Finally, Mitchell argues that AEDPA'standard of review amounts to an
unconstitutional suspension of the writ obkas corpus. ThHeuspension Clause
states: “The Privilege of the Writ of Haéis Corpus shall not be suspended, unless
when in Cases of Rebellion or Invasitie public Safety may require it.” U.S.
Const. art. I, 8 9, cl. 2. IHarrington v. Richterthe Supreme Court held that §
2254(d) does not completebar federal countelitigation of claims rejected in
state proceedings because “[i]t preservelaity to issue the writ in cases where
there is no possibility fairminded jurists could disagree that the state court’s
decision conflicts with this Court’s predent.” 562 U.S. at 102. Although the
standard “is difficult to meet,” it is natpossible and therefore does not amount to
a suspension of the wriGeeCrater, 491 F. 3d at 1125 (“Section 2254(d)(1)
simply modifies the preconditions for habeakef, and does naemove all habeas
jurisdiction.”); Lindh, 96 F. 3d at 867 (“[T]o altethe standards on which writs
issue is not to ‘suspend’ tipeivilege of the writ.”).

IV. Certificate of Appealability
“[A] prisoner seeking postconuion relief under 28 U.E. § 2254 has no

automatic right to appeal a district ctsidenial or dismissal of the petition.
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Instead, [the] petitioner must first seeldasbtain a [certificate of appealability.]”
Miller-El v. Cockrell 537 U.S. 322, 327 (2003). A certificate of appealability may
issue “only if the applicant has madsubstantial showing of the denial of a
constitutional right.” 28 U.S.C. 8§ 2253(2)( To receive a certificate of
appealability, “a petitioner must sho[wiat reasonable jurists could debate
whether (or, for that matter, agree that) the petition should have been resolved in a
different manner or that the issyg®gsented were ‘adeate to deserve
encouragement to proceed furtherMiller-El, 537 U.S. at 336.

The Court finds that reasonable jusisbuld debate the Court’'s assessment
of Petitioner’s first and second claimgaeding the admissibility of Mitchell's
custodial statement. Consequently, difteate of appealability will be granted on
those claims.

Reasonable jurists would not fincetiCourt’s assessment of Petitioner’'s
remaining claims to be debatable or wrohige Court therefordeclines to issue a
certificate of appealability oolaims three through seven.

V.  Order

For the reasons given above,

IT IS ORDERED that the petition for writ of habeas corpu®IENIED.

IT IS FURTHER ORDERED that a certificat®f appealability is

GRANTED as to claims one and two aD&ENIED as to the remaining claims.
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IT IS FURTHER ORDERED that Petitioner may proceadforma
pauperison appeal for claims one and twachase an appeal mae taken in good
faith. 28 U.S.C. 8§ 1915(a)(3).

IT IS SO ORDERED.

gLindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: October 25, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised@®ctober 25, 2017, by electronic and/or
U.S. First Class mail.

3 R. Loury
Case Manager
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