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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

GREATER MICHIGAN PLUMBING
AND MECHANICAL CONTRACTORS
ASSOCIATION, INC., UA LOCAL 190
PLUMBERS/PIPEFITTERS/SERVICE
TECHNICIANS/GAS DISTRIBUTION,
UA LOCAL 190 JOINT TRAINING COMMITTEE,
UA LOCAL 190 PENSION TRUST,
UA LOCAL 190 DEFINED CONTRIBUTION
TRUST, UA LOCAL 190SUB TRUST,
UA LOCAL 190 HEALTH AND WELFARE
TRUST, UA LOCAL 190 INDIVIDUAL
HRA TRUST, and UALOCAL 190 SCHOLARSHIP
TRUST,
CivilCaseNo. 17-10533
Plaintiffs, Honorabld.inda V. Parker

V.

PRECISION POWER AND GAS, LLC,
PRECISION PIPELINE, LLC,
PRECISION PIPELINE SERVICES, LLC,
and MATTHEW UPP,

Defendants.
/

OPINION AND ORDER DENYING DEFENDANTS’ MOTION TO
DISMISS FOR FAILURE TO STATE A CLAIM OR, IN THE
ALTERNATIVE, TO TRANSFER VENUE TO THE SOUTHERN
DISTRICT OF OHIO, EASTERN DIVISION

This is an action seeking an auditdao collect fringe benefit contributions
and a withdrawal penalty pursuant todlective bargaining agreement (“CBA”)

signed by Defendant Precision Power and,&aC (“Precision Power”). The
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matter is presently before the Coant Defendants’ motion to dismiss under
Federal Rule of Civil Procedeirl2(b)(6) or, in the alteative, to transfer venue
under 28 U.S.C. § 1404(a). (ECF No. 3Zhe motion has been fully briefed.
(ECF Nos. 33, 34.) Finding the facts dadal arguments sufficiently developed in
the parties’ briefs, the Court is dispensing with oral argument with respect to
Defendants’ motion pursuant to Eastern fisiof Michigan Local Rule 7.1(f).
l. Factual and Procedural Background

Plaintiff Greater Michigan Plubing and Mechanical Contractors
Association, Inc. is a multi-employer asgion representing contractors in an
industry affecting commerce within the meaning of Section 301 of the Labor
Management Relations Act (“LMRA"), 29.S.C. § 185, and an employer within
the meaning of Section 3(5) of the Eioyte Retirement Income Security Act of
1974 (“ERISA™), 29 U.S.C. § 1002(5). (Am. @mpl. T 2, ECF No. 6 at Pg ID 48.)
Plaintiff UA Local 190 Plumbers/Pipefigrs/Service Technicians is a labor
organization representing employees inrafustry affecting commerce within the
meaning of the LMRA and is an empé&®/organization within the meaning of
ERISA. (d. 1 3, Pg ID 48.) The remaininggnhtiffs are trustees of pension
and/or welfare benefit funds to whicbntributions are required under the CBA.
(Id. 11 6-10, Pg ID 49.) The various funa@re employee benefit plans within the

meaning of Section 3(3) of ERISA, 29 U.S.C. § 1002(8). 111, Pg ID 50.)



The corporate defendants (Precidrower, Precision Pipeline, LLC, and
Precision Pipeline Services, LLC) aio limited liability companies.Id. 71 13-
15, Pg ID 50.) Precision Power and Psean Pipeline maintain their principal
offices at 10 Whiley Road, Lancaster,i@hand have the s@& phone number.ld
19 13, 14, 43, Pg ID 50, 54.) During theipd relevant to this lawsuit, Precision
Power was listed on government filings a “doing business as” name for
Precision Pipeline.|d. 1 44, Pg ID 55.) PrecisidPower’s employees worked in
facilities and used equipment, trucks, and machinery with Precision Pipeline
identifiers. (d. 11 45, 46, Pg ID 55.) They also received their wage checks and
payment records listing “Precisiéhpeline, LLC” as payor.|d. { 47, Pg ID 55.)

Defendant Matthew Upp (“MiUpp”) is a citizen of Ohio and the sole owner

and managing member of Precisower and Precision Pipelindd.(1 16, 38,
40, Pg ID 50, 54.) Mr. Upp’s wife, BormUpp, is the solewner and managing
member of Defendant Precision Pipel®ervices, LLC, which was formed on
January 27, 2015, in the State of Ohitd. [ 49-50, Pg ID 55.) All three
corporate defendants are constructiontigctors involved in the industry of
building and maintaining pipeline didtution systems, including natural gas
distribution lines. 1. 11 39, 41, 51, Pg ID 54, 56.)

On April 14, 2014, Mr. Upp signed a CBA on behalf of Precision Power

pursuant to which Precision Power agréegday specified wges and make fringe



benefit contributions to Plaintiffs’ funds based on the ceddiours worked by
Precision Power’s union employeegld. 11 21-34, Pg ID 5kee alscAm.

Compl., Ex. 1, ECF No. 6-R.Covered work include&ll gas distribution pipeline
construction work coming within the jurigtion of Local 190]]” (Am. Compl.,

Ex. 1 at 1, ECF No. 6-2 at Pg ID 65.) The CBA required Precision Power to file
monthly reports listing the identify phours worked by, and fringe benefit
contributions owed for each union meenlemployed by Precision Power during a
given month. (Am. Compl] 28, ECF No. 6 at Pg IB2.) Precision Power also
was obligated under the CBA to provide@lyroll records nessary to determine
its obligations under the contracid.(f 29, Pg ID 52.) On October 29, 2015, Mr.
Upp signed a second CBA effectiverfidcseptember 1, 2015 through May 31,
2018. (d. 1 21, Pg ID 41see alsiAm. Compl., Ex. 2, ECF No. 6-3.)

Plaintiffs allege that in early 201Brecision Power failetb make required
plan contributions. (Am. Compl. Y 25-FHCF No. 6 at Pg ID 52.) Plaintiffs
further allege that Precision Power failedsubmit payroll records required under
the CBA throughout 201@lespite requests from Plaintiffs’ auditotd.( 30-32,

Pg ID 53.) At the end of 2016, Precision Power also laid off its union employees

and ceased to hire union labor for wadvered under the CBA, despite Precision

! Plaintiffs attach the addendum to fBBA to their Amended Complaint, which
Mr. Upp signed on April 18, 2014. (A Compl., Ex. 1, ECF No. 6-2.)
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Power’s continued performance advered work in Ohio. Id. 11 35, 36, Pg ID
53.) An employer ceasing all operatidnsunion employees under a CBA, but
that continues the same kind of work within the jurisdiction, is liable for a
withdrawal penalty under ERISASee29 U.S.C. §§ 1381-83.

Plaintiffs therefore filed this lawst against Precision Power on February
17, 2017, seeking to conduct an auditiédermine the amounts owing under the
CBA and to collect those amountsSeeCompl., ECF No. 1.) Plaintiffs filed an
Amended Complaint on June 12, 20&dding Precision Pipeline, Precision
Pipeline Services, and Mr. Upp as defendardeefAm. Compl., ECF No. 6.)
After Defendants were granted extemsi@f time to respond to Plaintiffs’
pleadings and the case was temporarily stéyestipulation of the parties with the
intended goal of completing an audigfendants filed the pending motion to
dismiss. As previously indicated, the nootihas been fully briefed and is now ripe
for resolution.
[I.  Defendants’ Motion to Dismiss

A. Applicable Standard

A motion to dismiss pursuant to Rul2(b)(6) tests the legal sufficiency of
the complaint.RMI Titanium Co. v. Watinghouse Elec. Corp78 F.3d 1125, 1134
(6th Cir. 1996). Under Fedd Rule of Civil Procedure 8(a)(2), a pleading must

contain a “short and plain statementlod claim showing that the pleader is



entitled to relief.” To survive a motion thsmiss, a complaint need not contain
“detailed factual allegations,” butntust contain more than “labels and
conclusions” or “a formulaic recitation dfe elements of a cause of action . . ..”
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007). A complaint does not
“suffice if it tenders ‘naked assertions’ dedof ‘further facual enhancement.™
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 557).

As the Supreme Court providedlgbal andTwombly “[tjo survive a
motion to dismiss, a complaint must contaufficient factual matter, accepted as
true, to ‘state a claim to reli¢hat is plausible on its face.ltl. (quotingTwombly
550 U.S. at 570). “A claim has facial psahility when the plaintiff pleads factual
content that allows the court to draw tleasonable inference that the defendant is
liable for the misconduct allegedId. (citing Twombly 550 U.S. at 556). The
plausibility standard “does not impoagrobability requirement at the pleading
stage; it simply calls for enough fattsraise a reasonabéxpectation that
discovery will reveal evidere of illegal [conduct].”Twombly 550 U.S. at 556.

In deciding whether the plaintiff hastgerth a “plausible” claim, the court
must accept the factual allegats in the complaint as tru&rickson v. Pardus

551 U.S. 89, 94 (2007). This presumption, however, is not applicable to legal

conclusions.Igbal, 556 U.S. at 668. Thereforef]jreadbare recitals of the



elements of a cause of action, suppoligdanere conclusorgtatements, do not
suffice.” Id. (citing Twombly 550 U.S. at 555).

B. Defendants’ Arguments and Analysis

1. Dissolution & Bankruptcy

Defendants first seek dismissalthe basis that Precision Power was
dissolved as a corporate entity on Decen#de 2016. Defendants then argue that
Precision Power should be dismissedaaese it filed a Chapter 7 bankruptcy
petition and was officially discharged on August 18, 2017. Defendants argue that
Plaintiffs never sought relief from therdauptcy court stay and, despite being
listed as possible creditors of Precision Power, never appeared in the bankruptcy
proceedings.

As Plaintiffs point out, Defendants cite no authority for Precision Power’s
dismissal due to its dissolution or imfgency. In factunder Ohio law, the
dissolution of an Ohio limited liabilitgompany does not relieve the company
from its obligation to pay “all contingentonditional, or unmatured claims and
obligations that are known to therapany.” Ohio Revised Code Ann.
8§ 1705.46(B) (West 1994). Further, “slidution of a limited liability company
does not ... [p]Jrevent commencent of a proceeding by @against the company in

its name.” Id. § 1705.45(B)(2).



Defendants also fail to demonstrate that Precision Power should be
dismissed due to its banktay filing. Although a discharge in bankruptcy could
enjoin legal and equitable claims against a debew]1 U.S.C. 88 101(5)(B),
524(a), the Bankruptcy Code states tfiigihe court shall grant the debtor a
discharge—(1unlessthe debtor is not an individual.” 11 U.S.C. § 727(a)(1)
(emphasis added). A corporation dnetentity, such as a limited liability
company, is not an “individual.'See In re Liberator Tech., LL.Glo. 08-4137,
2010 BL 185155 (Bankr. E.D. M. Mar. 11, 2010) (citingn re JAC Family
Found, 356 B.R. 554, 556-57 (Bankr. N.D. G#06)). In other words, “[ulnder
the Bankruptcy Code, a discharm a chapter 7 case is given to individual debtors
only, not to partnerships or corporationsti’ re Diversified VentureNo. 97-
22705, 1999 WL 35028892, at *1 (W.D.rre Feb. 9, 1999) (citing 11 U.S.C.

§ 727(a)(1)). Indeed, the bankruptegord reflects that Precision Power’s

Chapter 7 case was closed without itbiliies discharged, with the notation of

“Discharge Not Applicable.” (Defs.” Mg Ex. C, ECF No. 32-1 at Pg ID 298.)
2. Liability of Non-Signatory Defendants

Defendants seek dismissal of Precision Pipeline and Precision Pipeline
Services because they were not signatoto the CBA. Defendants therefore

contend that these defendants are not liable to Plaintiffs. Defendants further



contend that Plaintiffs’ pleadings fail to expressly assertrfidaagainst the non-
signatory entities or a specific dollar amount owed by them.

In their Amended Complaint, howew Plaintiffs assert that the non-
signatory defendants are liable under@®A as alter-egos of Precision Power.
The alter ego doctrine prevents employfeosn evading their collective bargaining
obligations by merely changing their corporate foltLRB v. Allcoast Transfer,
Inc., 780 F.2d 576, 579 (6th Cir. 1986)'he doctrine operates to bind an
employer to a collective bargaining agreemeéittis found to be an alter ego of a
signatory employer."Trustees of Detroit Carpenters Fringe Benefit Funds v.
Indus. Contracting, LLC581 F.3d 313, 318 (6th Cir. 2009).

Plaintiffs allege sufficient facts emonstrate that Precision Pipeline and
Precision Pipeline Services are alter-egos of Precision Polvés.irrelevant that
Plaintiffs do not specify a dollar amount evby Defendants, as Plaintiffs allege

that they cannot calculate an amount assalt of Defendantsilleged failure to

2 The basic inquiry in determining winetr the alter ego dane applies is
“whether two or more coexisting employegmsrforming the same work are in fact
one business, separated only in formMlLRB v. Fullerton Transfer & Storage,
Inc., 910 F.2d 331, 336 (6th Cir. 1990). In conducting this analysis, courts
consider “whether two enterprises haudbstantially identical management,
business purpose, operation, equipmergtaruers, supervisioand ownership.”
Wilson v. Int’'l Bhd. of Teamster83 F.3d 747, 759 (6th Cir. 1996) (quoting
Fullerton Transfey 910 F.2d at 336).
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comply with the auditing requiremeniader the CBA. Plaintiffs specifically
request an audit to determine the monies due.
3. Exhaustion of Administrative Remedies

Defendants next argue that Plaifgticlaims are precluded because they
failed to adhere to the formalities requirey ERISA prior to filing suit. Citing
Sections 4219(b)(2) and 4221 of HR, 29 U.S.C. 88 1399(b)(2), 1401,
Defendants assert that “there is atireradministrative procedure leading to
binding arbitration for any claims relatéo unfunded pension liabilities,” which
Plaintiffs failed to follow. SeeDefs.’ Br. in Supp. of Motat 5, ECF No. 32 at Pg
ID 273.)

The statutory sections Defendants cékate to an employer’s withdrawal
liability from a multi-employer benefit plamot every action for claimed unfunded
pension and/or welfare liabilitiesSee29 U.S.C. 88 1381, 1403. Those provisions
were added when Congress enactedvtbitiemployer Pension Plan Amendments
Act of 1980 (“MPPAA") to amend ERISASee?29 U.S.C. 88§ 1381-1453. The
amendment was in response to Congress’ findings that “ERISA did not adequately
protect plans from the adverse consemes that resulted when individual
employers terminate[d] their participai in, or withdr[e]w from, multiemployer
plans.” Pension Benefit Guar. Corp. R.A. Gray & C0.467 U.S. 717, 722

(1984). To that end, the MPPAA asses “withdrawal liability” against an

10



employer that withdraws fromraultiemployer pension plan.ILGWU Nat'l Ret.
Fund v. Levy Bros. Forcks, In@&46 F.2d 879, 881 (2d Cir. 1988) (citing 29
U.S.C. 8§ 1381, 1391). “[T]hat is, the emypédr is required to continue funding its
proportionate share of thegol's unvested benefits .

The MPPAA sets forth procedure®tplan sponsor musbllow when an
employer withdraws from a multiemployerr@dit plan, including “determine[ing]
the amount of the employer’s withdrawiability” and “notify[ing] the employer
of the amount of the withdrawal liability 29 U.S.C. § 1382. The statute also
establishes steps the employer must Wligpon receiving notice of its withdrawal
liability. 1d. § 1399(b)(2)(A), (c)(2). Undehe MPPAA, disputes between an
employer and the plan sponsor concernintfavawal liability are to be resolved
through arbitration. 8§ 1401(a)(1).

Plaintiffs, however, are not seeking a determination of Precision Power’s
withdrawal liability in this lawsuit. Noare they seeking to litigate a dispute
between themselves and Precision Pawgarding the amount of the latter’s
withdrawal liability. Instead, Plairfts are asking the Court to find that
Defendants are alter-egosarfe another and thus jointly liable for any withdrawal
liability and that Mr. Upp is personalliable under a piercing the corporate vell
theory. (Am. Compl. at 16-1ECF No. 6 at Pg ID 61-62.) Further, Plaintiffs are

asking the Court to order Defendantstiomit the books and records necessary to

11



determine the withdrawal liability.(Id.) The cited arbitration provisions do not
apply to any of these issues.

As such, Plaintiffs were not requiréal exhaust any administrative remedies
prior to filing this lawsuit.

4. Fraud Claim Against Mr. Upp

Defendants next argue that Plaintiid to plead their fraud “claim” against
Mr. Upp with the particularityequired under FeddrRule of Civil Procedure 9(b).
Defendants therefore argue that tislaim” must be dismissed.

As an initial matter, Plaintiffs are nasserting a claim of fraud against Mr.
Upp. Rather, they are seeking tochddr. Upp personally liable for Precision
Power’s CBA obligations under a piercingetcorporate-veil theory. This theory
creates an exception to theepumption that “[a] corpoti@n is ... a separate entity
from its shareholders ..%"Mich. Carpenters Council Hdth & Welfare Fund v.
C.J. Rogers, In¢933 F.2d 376, 384 (6th Cir. 199buotation marks and citations

omitted). “[A] court can piexe the corporate vell if ‘there are substantial reasons

3 Only once Plaintiffs determine the aimbwf Defendants’ withdrawal liability

and notify Defendants of the amount soygimd only then if Defendants dispute

the amount, do the MPPAA'’s arbitration provisions apply.

4 Courts have nevertheless “held thdedence to the corporate identity may be
particularly inappropriate in relation to ERISA because Congress enacted ERISA
In part to protect employees who werangedeprived of anticipated benefits by a
corporate sham.Laborers’ Pension Trust Fund v. Sidney Weinberger Homes,
Inc., 872 F.2d 702, 705 (6th Cir. 1988) (citiAgman v. Danin801 F.2d 1, 3-4 (1st
Cir. 1986)).

12



for doing so’ after weighing: (1) the amount of respect given to the separate entity
of the corporation by its shareholders) ff2e degree of injustice visited on the
litigants by recognition of the corporatetigyr and (3) the fraudulent intent of the
incorporators.”Laborers’ Pension Trust Fund 8idney Weinberger Homes, Inc.

872 F.2d 702, 704 (6th Cir. 1988) (quoti@gntractors, Laborers, Teamsters &
Eng’rs Health Plan v. Hroch757 F.2d 184, 190 (8th Cir. 1985)).

The Sixth Circuit Court of Appeals $ideld that Rule 9(b) applies to
allegations of fraud made in support ofattempt to pierce the corporate veil.
Southeast Tex. Inns, Ine. Prime Hosp. Corp462 F.3d 666, 672 (6th Cir. 2006)
(citing Bd. of Trustees of Teamsters Local 863 Pension Fund v. Foodtown, Inc.
296 F.3d 164, 173 n.10 (3d Cir. 2002)). Re(e) generally requires a plaintiff to
plead the specific “time, place, and camitof the alleged misrepresentation on
which [the plaintiff] relied; the fraudaht scheme; the fraudulent intent of the
defendants; and the injurgsulting from the fraud.Sanderson v. HCA The
Healthcare Cq.447 F.3d 873, 877 (6th Cir. 2006). Plaintiffs have sufficiently
satisfied these pleadings requirertsein their Amended Complaint.

Plaintiffs allege that in earl®014, Mr. Upp used Precision Power—an
empty-shell entity—to secure a job contreeqquiring union labor but then avoided
the full obligations of the CBA. (Am. Qapl. 11 54-56, ECF No. 6 at Pg ID 56.)

Plaintiffs further allege that Mr. pp subsequently disclaimed the CBA and
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asserted that the union members had worked for Precision Pipeline—which was
not bound to the CBA—rather than Pseon Power, and that Precision Power no
longer existed as an entityld( 57, Pg ID 57.) According to Plaintiffs, Mr. Upp
intentionally and fraudulently misled Plaintiffs and Precision Power’s union
employees to believe that the latter’sriwavas fully coverd under the CBA and,
therefore, benefit contributionsowld be made for that worklId( 1 58, Pg ID 57.)
Plaintiffs and the employees detrimentaklied on Mr. Upp’anisrepresentation,
while Mr. Upp reaped the profits (i.e.ehvork secured under the pretense that it
was union labor covered undée CBA and the monies he retained as Precision
Power’s sole owner that should have beentributed to Plaintiffs’ funds).Id.)
As discussed earlier, it igelevant that Plaintiffs do not plead the amount of the
contributions due under the CBA as tleeynnot make that tkrmination without
obtaining the payroll records the agrestnrequired Precision Power and Mr. Upp
to provide.
5. Caseor Controversy Regarding the Audit Issue

In their reply brief, Defendants assert for the first time that there is no case
or controversy regarding the audit issue because Precision Power has been and is
willing to have Plaintiffs conduct arudit and has submitted payroll records to
Plaintiffs. As an initial matter, “the &h Circuit repeatedlyas recognized that

arguments raised for the first timearparty’s reply brief are waived.See United
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States v. Lopez-Medind61 F.3d 724, 743 (6th Cir. 2006) (citiNgPherson v.
Kelsey 125 F.3d 989, 995-96 (6th Cir. 19978¢ge also Lexicon, Inc. v. Safeco Ins.
Co. of Am., InG.426 F.3d 662, 676 (6th Cir. 2006). dny event, Plaintiffs allege
in their Amended Complaint that they hava received the payroll records they
need to complete an audit. This allegais assumed true for purposes of ruling
on Defendants’ Rule 12(b)(&)otion. Thus a “case @ontroversy” remains.
[ll.  Motion to Transfer Venue

In the event the Court denies their motion to dismiss, Defendants ask the
Court to transfer this matter to the SouthBistrict of Ohio pursuant to 28 U.S.C.
§ 1404(a). Defendants contend thatféeors guiding a court’s discretion in
deciding whether to transfer a casegtein favor of granting their request.
Plaintiffs respond that the forum selection clauses in the trust agreements, to which
employers are bound pursuant to the ternth®iCBA, dictateéhat this lawsuit
should proceed in the Eastern District of Michigan.

A. Applicable Law

Section 1404(a) states: “For the convenenf parties and witnesses, in the
interest of justice, a district court magisfer any civil action to any other district
or division where it might have been brought or to any district or division to which
all parties have consentéd28 U.S.C. § 1404(a). la typical case, the court’s

discretionary decision whether to teh@r a case under § 1404 is based on an
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individualized, case-by-case consideratdprivate- and public-interest factors.
Stewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29-30 (88). “The calculus
changes, however, when the partiemittact contains a valid forum-selection
clause, which ‘represents the parties’ agnent as to the most proper forum.™

Atl. Marine Constr. Co. v. U.Rist. Ct. for W. Dist. of Texas71 U.S. 49, 63

(2013) (quotingStewart 487 U.S. at 31). In thatstance, the Supreme Court has
instructed that “‘a valid forum-selection clause should be given controlling weight
in all but the most exceptional casesld. (quotingStewart 487 U.S. at 33)
(brackets omitted). In other words, “[wjn@arties have cor#cted in advance to
litigate disputes in a particular forum ..]riall but the most unusual cases, ... ‘the
interest of justice’ is served by holding parties to their bargdoh.’at 66. Further,

“[t]he presence of a valid forum-selectiolause requires district courts to adjust

their usual 8 1404(a) analysis in three waylsl”

® The private interest factors include ‘laéve ease of access to sources of proof;
availability of compulsory process fattendance of unwilling, and the cost of
obtaining attendance of willing, witnessesssibility of view of premises, if view
would be appropriate to ttaetion; and all other practical problems that make trial
of a case easy, expediis and inexpensive.Atl. Marine Constr. Co. v. U.S. Dist.
Ct. for W. Dist. of Texa$71 U.S. 49, 62 n.6 (2013) (quotiRgper Aircraft Co. v.
Reyng 454 U.S. 235, 241 n.6 (1981)). Pukhterest factors include “the
administrative difficulties flowing from court congestion; the local interest in
having localized controversieecided at home; and thaenest in having the trial
of a diversity case in a forum thiatat home with the law.d.

16



First, the deference generally grantedhe plaintiff's choice of forum does
not apply. Id. (“[T]he plaintiff's choice of forum merits no weight.”). Second,
private-interest factors should not nsidered in deciding whether to transfer
venue and the court “must deem the pevaterest factors to weigh entirely in
favor of the preselected forumld. at 64. The “court may consider arguments
about public-interest factors onlylt. “Because those fac®will rarely defeat a
transfer motion, the practical resultlet the forum-selection clauses should
control except in unusual casesd. Third, “when a party bound by a forum-
selection clause flouts its contractual oatign and files suit in a different forum,
a § 1404(a) transfer of venue will not carry with it the original venue’s choice-of-
law rulesl[.]” Id.

B.  Analysis

The CBAs signed by Mr. Upp on behaf Precision Power provide that
signatory employers are bound by the suded regulations promulgated by the
Trust Funds to which contributiomse made under the agreemer8edAm.

Compl., Ex. 1 8 VII(G), ECF No. 6-2 at Pg ID 78;, Ex. 2 § V(B), ECF No. 6-3
at Pg ID 87.) Those trusts contaimfm-selection clauses designating the United
States District Court for the Eastern Disttof Michigan as “hav[ing] sole and
exclusive jurisdiction over any lawsuit other judicial proceeding relating to or

arising from this Agreement.” (DefResp., Ex. B § 12.10, ECF No. 33-3 at Pg
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ID 391; Ex. C § 12.10, ECF No. 33-4Rq ID 429; Ex. D § 12.10, ECF No. 33-5
at Pg ID 469; Ex. E § 12.10, ECF No. 8&t Pg ID 509; Ex. F. § 12.10, ECF No.
33-7 at Pg ID 549.)

Defendants do not dispute the existeatthese forum-selection clauses.
They argue, however that “the clauses are part of caattts of adhesion.” (Pls.’
Reply Br. at 7, ECF No. 34 at Pg ID 583 explained by the District Court for
the District of Columbia, tis is not a valid defense:

Courts of appeals have unaruusly regarded ERISA as
imposing a limitation on the defensagilable to an employer when
sued by an employee benefits plan for failing to contritbee, e.g.,
La. Bricklayers & Trowel TradeBension Fund & Welfare Fund v.
Alfred Miller Gen. Masonry Contracting Gdl57 F.3d 404, 408 (5th
Cir. 1998);MacKillop v. Lowe’s Market, Inc58 F.3d 1441, 1443-44
(9th Cir. 1995)Agathos v. Starlite Mote977 F.2d 1500, 1505 (3d
Cir. 1992);Benson v. Brower’s Moving & Storage, In807 F.2d 310,
314 (2d Cir. 1990). “[O]nce ammployer knowingly signs an
agreement that requires him to cdmite to an employee benefit plan,
he may not escape tobligation by raising defenses that call into
guestion the union’s ability to enfce the contract as a whole.”
Benson907 F.2d at 314. ...

Indeed, the very proposition that a collective bargaining
agreement may be deemed a contodetdhesion is without merit.
See Brown v. Retirement CommBofygs & Stratton Retirement
Plan, 797 F.2d 521, 529 (7th Cir. 198@&fusing to construe a
contract as one of adhesioneavh it was a product of collective
bargaining between union and employ&aggoner v. Dallaire649
F.2d 1362, 1367 (9th Cit.981) (district court erageas a matter of law
in finding a contract of adhesidrecause “parties to a collective
bargaining agreement are concugdy presumedo have equal
bargaining strength”Mic-Ron Gen. Contractorsnc. v. Trs. of New
York City Dist. Councibf Carpenters Benefit Fund308 F. Supp.
208, 213 n. 3 (S.D.N.Y. 1995) (employer cannot dispute its
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obligations under collective bargaining agreement by condemning the
agreement as a contract of adhesion).

Int'l Painters & Allied Trades Union & IndusPension Fund v. H.W. Ellis Painting
Co,, 288 F. Supp. 2d 22, 29 (D.D.C. 2003) (fomte omitted). The Court therefore
finds that the forum-selection clags@a the trust agreements are valid.

In that instance, pursuantAdlantic Maring those clauses dictate where this
lawsuit should proceed unless this is‘thleusual” or “exceptinal” case where a
forum-selection clause is not given contrdliweight. Further, the private interest
factors which Defendants argue weigh imdiaof transferring this action to the
Southern District of Ohio are not relevant. Defendants do not identify a single
public interest factor weighing in favor gfanting their motion to transfer and in
fact concede that in thEERISA case, “it cannot be sdidat one [c]ourt is better
than another.” (Defs.’ Br. iSupp. of Mot. at 14, ECF No. 32 at Pg ID 282.) In
short, Defendants fail to convince the Court that this is the “unusual” or
“exceptional” case requiring the transfertioé action to a forum other than that
chosen by the parties.

IV. Conclusion

In summary, the Court concludesithrlaintiffs’ Amended Complaint

contains sufficient factual allegationsdtate a valid claim for relief against

Defendants. The Court alsoncludes that the forum-selection clauses in the trust
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agreements, identifying this district as the selected forum, must be given
controlling weight.

Accordingly,

IT IS ORDERED that Defendants’ Motion to Dismiss for Failure to State a
Claim or, in the alternativeép Transfer Venue to [th&outhern District of Ohio
Eastern Division (ECF No. 32) BENIED.

gLindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: December 20, 2018

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thiseg®ecember 20, 2018, by electronic and/or
U.S. First Class mail.

3 R. Loury
Case Manager
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