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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DAWYNE MATTEWS ANDREWS,
Petitioner, Civil No.4:18-CV-12686
HONORABLELINDA V. PARKER
V. UNITED STATES DISTRICT JUDGE
CONNIE HORTON,

Respondent,
/

OPINION AND ORDER HOLDING IN ABEYANCE THE PETITION FOR
WRIT OF HABEAS CORPUSAND ADMINISTRATIVELY CLOSING THE
CASE

Dawyne Mattews Andrews, (“Petitioriy confined at the Chippewa
Correctional Facility in Kinbeloe, Michigan, filed getition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254, through his attorney Laura Kathleen Sutton,
challenging his convictions for firgtegree murder, MICHCOMP. LAWS 8§
750.316(1)(b), armed robbery, MICHCOMP. LAWS § 750.529, and felony-
firearm, MICH. COMP. LAWS 8 750.227bPetitioner has now filed a motion to
hold the petition in abeyance to permit himréburn to the statcourts to present
additional claims that have not been extadisvith the state courts and that are not

included in his current habeas petition.
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The Court holds the petition in abeyarr®l stays the proceedings under the
terms outlined in this opinion to permittgi®ner to return to the state courts to
exhaust his additional claims. The Cioadministratively closes the case.

|. Background

Petitioner was convicted following a jutgial in the Wayne County Circuit
Court. Petitiones conviction was affirmed on appe#&eople v. Andrews, No.
325356, 2016 WL 1533552 (Miclt. App. Apr. 14, 2016)yv. Den. 500 Mich. 999,
895 N.W. 2d 172 (2017).

On August 28, 2018, petitionéled his application fowrit of habeas corpus.
Petitioner seeks habeas relief on the grounalshih raised in the state courts on his
direct appeal.

[I. Discussion

Petitioner filed a motion to hold the hab@asition in abeyance so that he can
return to the state courts taise claims that have not been exhausted with the state
courts and which are not included in the current petition.

A federal district court has the authgprto stay a fully exhausted federal
habeas petition pending the exhaustiomadditional claims in the state courge
Nowaczyk v. Warden, New Hampshire State Prison, 299 F.3d 69, 77-79 (1st Cir.
2002)(holding that district courts shouldke seriously any request for a stay.”);

Anthony v. Cambra, 236 F.3d 568, 575 (9th Cir. 2000ee also Bowling v.



Haeberline, 246 F. App’x. 303, 306 (6th Cir. 2007 }tabeas court is entitled to delay
a decision in a habeas petition thadntains only exhausted claims “when
considerations of comity and judati economy would be served”)(quoting
Nowaczyk, 299 F. 3d at 83)f5ee also Thomasv. Soddard, 89 F. Supp. 3d 937, 943
(E.D. Mich. 2015). Although there is no bnigline rule that a district court can
never dismiss a fully-exligted habeas petition besa of the pendency of
unexhausted claims in state court, for defal court to justif departing from the
“heavy obligation to exercise jurisdictidrihere must be someompelling reason
to prefer a dismissal over a stdyowaczyk, 299 F.3d at 82 (internal quotation
omitted); See also Bowling, 246 F. App’x. at 306 (districcourt erred in dismissing
petition containing only exhatexl claims, as opposed to exercising its jurisdiction
over petition, merely becaupetitioner had independentgmeeding pending in state
court involving other claims).

The Court grants petitioner’s motiontiold the petition in abeyance while he
returns to the state courts to exhaustldditional claims. The outright dismissal of
the petition, albeit without prejudice, migtreclude the consideration of petitioner’s
claims in this Court due to the expiati of the one-year statute of limitations
contained in the Antiterrorism andféctive Death Perty Act (AEDPA). See 28
U.S.C. § 2244(d)(1). A comom circumstance that justifies holding a habeas

petition in abeyance arises white original petition was timely filed, but a second,



exhausted habeas petition would be etilbarred by the AEDPA'’s statute of
limitations. See Hargrove v. Brigano, 300 F.3d 717, 720-21 (6th Cir. 2002).

Other considerations support holdihg petition in abeyance while petitioner
returns to the state courts to exhaust iew claims. In particular, “the Court
considers the consequences to the habei®per if it were to proceed to adjudicate
the petition and find that relief is not wamtad before the state courts ruled on
unexhausted claims. In tredenario, should the petitiangubsequently seek habeas
relief on the claims the state courts regeicthe would have to clear the high hurdle
of filing a second habeas petitiohomas, 89 F. Supp. 3d at 942 (citing 28 U.S.C.
2244(b)(2)). Moreover, “[l]this Court were to proceed in parallel with state post-
conviction proceedings, there is a risk ofstvag judicial resources if the state court
might grant relief on the unexhausted claihal”

Other factors support the issuance ofay.stThis Court is currently not in a
position to determine whethpetitioner’s new claims hawny merit, thus, the Court
cannot say that petitioner’s alas are “plainly meritless.Thomas, 89 F. Supp. 3d
at 943. Nor, on the other hand, can the Court at this time say that petitioner’'s new
claims plainly warrant habeas reliefd. If the state courts deny post-conviction
relief, this Court could still benefit from ¢hstate courts’ ruling on these claims in
determining whether to pertrpetitioner to amend his pgon to add these claims.

Id. Finally, this Court sees no prejudiceréspondent in staying this case, whereas
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petitioner “could be prejudiced by havinggmnultaneously fight two proceedings

in separate courts and, as noted, if this Court were to rule before the state courts,
[petitioner] would have t heavy burden of satisfying 28 U.S.C. § 2244(b)(2)’'s
second-or-successive-petition requiremesksiuld he seek habeas relief on his new
claims.Thomas, 89 F. Supp. 3d at 943.

However, even where a district codttermines that a stay is appropriate
pending exhaustion, the district court “should place reasonable time limits on a
petitioner’s trip to state court and backRlinesv. Weber, 544 U.S. 269, 278 (2005).

To ensure that there are no delays bytipaer in exhausting state court remedies,
this Court imposes time liis within which petitioner mst proceed with his state
court post-conviction proceedindgSee Palmer v. Carlton, 276 F. 3d 777, 781 (6th
Cir. 2002).

The Court holds the petition in abeganto allow petitioner to initiate post-
conviction proceedings in the stateuds. This tolling is conditioned upon
petitioner initiating his state post-convimi remedies within ninety days of
receiving this Court’'s order and returning feeral court within ninety days of
completing the exhaustion of statourt post-conviction remedigsargrove, 300 F.
3d at 721.

Petitioner’s method of propgrlexhausting these claims in the state courts

would be through filing a motion for lref from judgment with the Wayne County



Circuit Court under M.C.R. 6.503e Wagner v. Smith, 581 F. 3d 410, 419 (6th Cir.
2009). Denial of a motion for relief from judgment is reviewable by the Michigan
Court of Appeals and the Michigan Supee@ourt upon the filing of an application
for leave to appeal. M.C.R.509; M.C.R. 7.203; M.C.R. 7.30Rasr v. Segall, 978
F. Supp. 714, 717 (E.D. Mich. 1997).
IIl. ORDER

IT ISHEREBY ORDERED that the proceedings a&l AYED and the
Court will hold the habeas petition in alagge. Petitioner mugiie a motion for
relief from judgment in state court within ntgedays of receipt of this order. He
shall notify this Court in writing that suaimotion papers have been filed in state
court. If he fails to file a motion or ribt the Court that he has done so, the Court
will lift the stay and will reinstate the origah petition for writ of habeas corpus to
the Court’s active docket and will proceedattjudicate only those claims that were
raised in the original petitionAfter petitioner flly exhausts his new claims, he shall
file an amended petition that includes the new claims within ninety days after the
conclusion of his state court post-conviatfgroceedings, along with a motion to lift
the stay. Failure to do so will resulttire Court lifting the stay and adjudicating the
merits of the claims raised infi@ner’s original habeas petition.

To avoid administrative difficulties, the CoRDERS the Clerk of Court

to CLOSE this case for statistical purposes onlMothing in this order or in the



related docket entry shall be considerelismissal or disposition of this matt&ee
Thomas, 89 F. Supp. 3d at 943-944.

IT ISFURTHER ORDERED that upon receipt of a motion to reinstate the
habeas petition following exhaustion of ste¢medies, the Court will order the Clerk
to reopen this case for statistical purposes.

g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: September 27, 2018

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&eptember 27, 2018, by electronic and/or
U.S. First Class mail.

3 R. Loury
Case Manager




