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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ALON DELMAR TURNER,

Petitioner, Case No. 1:15-cv-319
V. Honorable Janet T. Neff
CARMEN PALMER,
Respondent.
/
OPINION

This is a habeas corpus action brought by a state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a petition for habeas corpus, the Court must undertake a preliminary
review of the petition to determine whether “iaplly appears from theate of the petition and any
exhibits annexed to it that the petitioner is nditka to relief in the district court.” Rule 4 URES
GOVERNING 8 2254CASES see28 U.S.C. § 2243. If so, the patitimust be summarily dismissed.
Rule 4;seeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (disticourt has the duty to “screen
out” petitions that lack merit on their face). A dismissal under Rule 4 includes those petitions which
raise legally frivolous claims, as well as those containing factual allegations that are palpably
incredible or falseCarson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After undertaking the
review required by Rule 4, the Court concludes that Petitioner has failed to exhaust his available
state-court remedies as to all claims raisetthépetition. Because Petitioner has fewer than 60
days remaining in the limitations period forrij a habeas petition, the Court will not dismiss the
action at this time, pending Petitioner’'s compliance thighfurther directions of this Court set forth

in this opinion and attached order.
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Discussion

l. Factual allegations

Petitioner Alon Delmar Turner presently isamcerated at the Michigan Reformatory.
Petitioner pleaded guilty in the Wayne Cou@tycuit Court to second-degree murderchl ComP.
LAws § 750.317, and possession of a firearmmduthe commission of a felony, IMH. ComP.
LAws § 227b. On August 15, 2012, Petitioner was sentenced to respective prison terms of 22%2 to
60 years and 2 years.
Petitioner filed a delayed application for leave to appeal his conviction to the
Michigan Court of Appeals. In the brief filed by counsel, Petitioner raised one ground:
l. WAS [PETITIONER] DENIED HIS FIFTH AND FOURTEENTH
AMENDMENT CONSTITUTIONAL RIGHTS OF DUE PROCESS WHEN
THE TRIAL COURT DENIED HIS MOTION TO WITHDRAW HIS
GUILTY PLEA BECAUSE THE PLEA WAS NOT VOLUNTARILY,
KNOWINGLY AND INTELLIGENTLY MADE?
(Def.-Appellant’s Br. on Appeal, docket #1-1, P#ig&22.) Petitioner drafted a supplemental brief
on appeal, raising two issues:
l. [PETITIONER] DID NOT VOLUNTARILY AND KNOWINGLY PLEAD
GUILTY, IN VIOLATION OF THE STATE AND FEDERAL DUE
PROCESS CLAUSES, WHERE HE WAS MISADVISED BY HIS
ATTORNEY THAT A WITNESS WAS NOT GOING TO TESTIFY ON
HIS BEHALF.
. [PETITIONER] WAS DENIED HIS FEDERAL AND STATE
CONSTITUTIONAL RIGHTS TO THE EFFECTIVE ASSISTANCE OF
COUNSEL BECAUSE COUNSEL FAILED TO PROPERLY INFORM
HIM THAT A WITNESS WAS GONG TO TESTIFY ON HIS BEHALF.
(Def.-Appellant's Pro Per Br. on Appeal, docket #1-2, Page ID#38.) Petitioner dated his
supplemental brief on July 18, 20I&damailed it to his attorneyld. at 50.) However, Petitioner’s

appellate attorney did not mail it to the coafreippeals until July 30, 2013, and it was received by
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the court on August 1, 2013. (Mot. to Filagp. Br., docket #1-2, Page ID#35.) The court of
appeals returned the supplemental briefeatitorney on August 5, 2013, because it was untimely.
(See8/5/13 Letter from Mich. CtApp. (MCOA), docket #1-2, Page ID#33.) On August 5, 2013,
the court of appeals denied leave to appealaftk of merit in the grounds presented. (8/5/13
MCOA Ord., docket #1-3, Page ID#57.)

Petitioner sought leave to appeal to theliyan Supreme Court, raising the ground
presented by counsel in the Michigan Court of Appeals, together with the following ground:

l. [PETITIONERWAS] DENIED HISCONSTITUTIONAL RIGHT TO THE

ASSISTANCE OF COUNSEL WHEN APPELLATE COUNSEL FAILED

TO FILE DEFENDANT'S STANDARD-4 BRIEF IN A TIMELY

MANNER AND THE COURT OF APPEALS DID NOT CONSIDER

[PETITIONER]'S STANDARD-4 BRIEF IN THEIR DECISION TO DENY

[PETITIONER]'S DELAYED APPLICATION FOR LEAVE TO APPEAL.
(Def.-Appellant’s Application tdVlich. Sup. Ct., docket #1-4, Page ID#63.) The supreme court
denied leave to appeal on December 23, 201&/23/13 Mich. Sup. Ct. (MSC) Ord., docket #1-5,
Page ID#76.) Petitioner did not petition for writcartiorari in the United States Supreme Court.

On or about March 19, 20fRetitioner filed his habeas application in this Court.

Petitioner raises the ground presented by counsgitect appeal and the new ground presented to

the Michigan Supreme Court.

YUnder Sixth Circuit precedent, the application is degfiled when handed to prison authorities for mailing
to the federal courtCook v. Stegall295 F.3d 517, 521 (6th Cir. 2002). Petiter dated his application on March 19,
2015, and it was received by the Court on March 23, 2015. iThusst have been handed to prison officials for mailing
at some time between March 19 and 23, 2015. For purposias opinion, the Court has given Petitioner the benefit
of the earliest possible filing dat&eeBrand v. Motley526 F.3d 921, 925 (6th Cir. 2008) (holding that the date the
prisoner signs the document is deemed under Sixth Circuit law to be the date of handing to official§disng
Saunders206 F. App’x 497, 498 n.1 (6th Cir. 2006)).
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[l Failure to exhaust available state-court remedies

Before the Court may grant habeas relief state prisoner, the prisoner must exhaust
remedies available in the statmurts. 28 U.S.C. § 2254(b)(D;Sullivan v. Boerckeb26 U.S. 838,
842 (1999). Exhaustion requires a petitioner to “fgirgsent” federal claims so that state courts
have a “fair opportunity” to apply controlling ldgainciples to the facts bearing upon a petitioner’s
constitutional claim.SeeO’Sullivan, 526 U.S. at 842Picard v. Connoy404 U.S. 270, 275-77
(1971),cited in Duncan v. Hennb13 U.S. 364, 365 (1995), aAdderson v. Harlesgl59 U.S. 4,
6 (1982). To fulfill the exhaustion requirement, éitpmner must have fairly presented his federal
claims to all levels of the state appellaystem, including the state’s highest colduncan 513
U.S. at 365-66Wagner v. Smittb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). “[S]tateiponers must give the state courts one full opportunity to resolve
any constitutional issues by invoking one completmd of the State’s established appellate review
process.”O’Sullivan, 526 U.S. at 845. The district court can and must raise the exhaustion issue
suasponte when it clearly appears that habeas cldimge not been presented to the state courts.
SeePrather v. Rees822 F.2d 1418, 1422 (6th Cir. 198A)len, 424 F.2d at 138-39.

Petitioner bears the burden of showing exhausti®eeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner’s allegations demonstrate that he has exhausted his first habeas
ground, as he presented it at all levels of thehligian courts. However, Petitioner’s second ground
for habeas review was raised for the first timeighapplication for leave to appeal to the Michigan
Supreme Court. Presentation of an issue ferfilst time on discretionary review to the state
supreme court does not fulfill the regement of “fair presentation.Castille v. People489 U.S.

346, 351 (1989). Applyingastille, the Sixth Circuit repeatedly has recognized that a habeas



petitioner does not comply with the exhaustion requirgnmen he fails to raise a claim in the state
court of appeals, but raises it for the first timed@stretionary appeal to the state’s highest court.
SeeSkinner v. McLemore25 F. App’x 491, 494 (6th Cir. 201Thompson v. Belb80 F.3d 423,
438 (6th Cir. 2009)Warlick v. RomanowskB67 F. App’'x 634, 643 (6th Cir. 2010kranger v.
Hurt, 215 F. App’x 485, 491 (6th Cir. 2007). Unless #ltate supreme court actually grants leave
to appeal and reviews the issue, it remains unext@dusthe state courts. Petitioner’s application
for leave to appeal was denied, and, thus, the issue was not reviewed.

An applicant has not exhausted availableest&ainedies if he has the right under state
law to raise, by any available procedure, thestjor presented. 28 UG.§ 2254(c). Petitioner
has at least one available procedure by whichide the unexhausted issues he has presented in this
application. He may file a main for relief from judgment underigH. CT.R. 6.500et. seq Under
Michigan law, one such motion may be filed for convictions after August 1, 19854. BIT. R.
6.502(G)(1). Petitioner has not yet filed his otlieteed motion. Thereforahe Court concludes
that he has at least one available state remedy. In order to properly exhaust his claim, Petitioner
must file a motion for relief from judgment inetfWayne County Circuit Court. If his motion is
denied by the circuit court, Petitioner must appleal decision to the Michigan Court of Appeals
and the Michigan Supreme Coufee Duncanb13 U.S. at 365-66.

Because Petitioner has some claims that are exhausted and some that are not, his
petition is “mixed.” UndeRose v. Lundy55 U.S. 509, 522 (1982), district courts are directed to
dismiss mixed petitions without prejudice in ordematlmw petitioners to it@irn to state court to
exhaust remedies. However, since the habatgstvas amended to impose a one-year statute of

limitations on habeas claimsge28 U.S.C. § 2244(d)(1), dismissal without prejudice often



effectively precludes future federal habeas revi€kis is particularly true after the Supreme Court
ruled inDuncan v. Walker533 U.S. 167, 181-82 (2001), that the limitations period is not tolled
during the pendency of a federal habeas petitiona #sult, the Sixth Circuit adopted a stay-and-
abeyance procedure to be applied to mixed petiti8ag?almer v. Carlton276 F.3d 777, 781 (6th
Cir. 2002). InPalmer, the Sixth Circuit held that whahe dismissal of a mixed petition could
jeopardize the timeliness of a subsequent patitthe district court should dismiss only the
unexhausted claims and stay further proceedings on the remaining portion until the petitioner has
exhausted his claims in the state coluit; seealso Griffin v. Rogers308 F.3d 647, 652 n.1 (6th
Cir. 2002).

Petitioner’s application is subject to thee-year statute of limitations provided in
28 U.S.C. § 2244(d)(1). Under § 2244(d)(1)(Ag tne-year limitation period runs from “the date
on which the judgment became final by the conclusiatirett review or the expiration of the time
for seeking such review.” Petitioner appealectbisviction to the Michigan Court of Appeals and
Michigan Supreme Court. The Michigan Seie Court denied his application on December 23,
2013. Petitioner did not petition for certiorarittee United States Supreme Court, though the
ninety-day period in which he could have sougdiiew in the United States Supreme Court is
counted under 8§ 2244(d)(1)(ABeeBronaugh v. Ohip235 F.3d 280, 283 (6th Cir. 2000). The
ninety-day period expired on Monday, March 24, 2014. Accordingly, Petitioner had one year, until
March 24, 2015, in which to file his habeas petiti Petitioner filed the instant petition on March
19, 2015, five days before expiration of the limitations period.

ThePalmerCourt has indicated that thirty ykais a reasonable amount of time for

a petitioner to file a motion for post-conviction relief in state court, and another thirty days is a



reasonable amount of time for a petitioner to return to federal court after he has exhausted his state-
court remediesPalmer, 276 F.3d at 721SeealsoGriffin, 308 F.3d at 653 (holdg that sixty days
amounts to mandatory period of equitable tolling uRldmel).? In the instant case, Petitioner’s
statute of limitations has now expired. Petitioth@refore would not have the necessary 30 days
to file a motion for post-conviction relief or theditional 30 days teeturn to this court before
expiration of the statute of limtians. As a result, were theo@rt to dismiss the petition without
prejudice for lack of exhaustion, the dismissal could jeopardize the timeliness of any subsequent
petition. Palmer, 276 F.3d at 781.

The Supreme Court has held, however, ttiatype of stay-and-abeyance procedure
set forth inPalmershould be available only in limitedrcumstances because over-expansive use
of the procedure would thwart the AEDPA’s goals of achieving finality and encouraging petitioners
to first exhaust all of their claims in the state coutlseRhines v. Webegb44 U.S. 269, 277 (2005).
In its discretion, a district court contemplating stay and abeyance should stay the mixed petition
pending prompt exhaustion of state remedidisefe is “good cause” for the petitioner’s failure to
exhaust, if the petitioner’s unexhausted claims ot “plainly meritless” and if there is no
indication that the petitioner engaged in “intentionally dilatory litigation tactilck.’at 278.
Moreover, undeRhines if the district court determines that a stay is inappropriate, it must allow
the petitioner the opportunity to delete the unexhausted claims from his petition, especially in
circumstances in which dismissal of the entire petition without prejudice would “unreasonably
impair the petitioner’s right to obtain federal reliefd.

Consequently, if Petitioner wishes to pue his unexhausted claims in the state

’The running of the statute of limitations is tolled whdeproperly filed application for State post-conviction
or other collateral review with respect to the pertinent judgment or claim is pending.” 28 U.S.C. § 2244(d)(2).
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courts, he must show cause witt28 days why he is entitled to a stay of these proceedings.
Specifically, Petitioner must show: (1) good causéi®failure to exhaust before filing his habeas
petition; (2) that his unexhausted claims are naihp} meritless; and (3) that he has not engaged
in intentionally dilatory litigation tacticsSee Rhine$44 U.S. at 277-78. If Petitioner fails to meet
theRhinesrequirements for a stay or fails to timelyngaly with the Court'sorder, the Court will
review only his exhausted claims. In the alédire, Petitioner may file an amended petition setting
forth only his exhausted claims.

An Order consistent with this Opinion will be entered.

Dated: _ April 6, 2015 /s/ Janet T. Neff
Janet T. Neff
United States District Judge




