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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIMOTHY SMITH,
Plaintiff,

V. CasdNo. 1:18-cv-1235
Hon RayKent

COMMISSIONER OF SOCIAL
SECURITY,

Defendant,
/

OPINION

Plaintiff brings this aton pursuant to 42 U.S.C. § 4@)( seeking judicial review
of a final decision of the Commissioner of Sd&ecurity Administration (Commissioner) which
denied his application for disdity insurance benefits (DIB).

This case has a lengthy loist. Plaintiff filed an aplication for DIB over eight
years ago, on November 16, 2011, alleging a disalbihset date of July 15, 2009. PagelD.53.
This is plaintiff's second appeal in this Cbourn an opinion entered September 22, 2015, this
Court reversed and remanded astministrative law judge’s (AJ) decision denying benefits
entered on March 15, 2013. PagelD.25# Smith v. Commissioner of Social Security, 1:14-cv-
920 (W.D. Mich. Sept. 22, 2015)Fhith 1”).  On remand, the Commissioner was “directed to
determine whether plaintiff's pastlevant work as a motor hordever exposed m to the work
preclusive environment of concentrated expesto pulmonary irritants and to re-evaluate

plaintiff's credibility.” PagelD.252.
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In a separate development, plaintifed another application for benefits on July
29, 2014, about one month befatee filed heappeal inSmith I. PagelD.255. On November 7,
2014, whileSmith | was pending in this Court, the agemstermined that plaintiff was disabled
beginning on March 16, 2013. PagelD.255. As discus3uadh | resulted in a reversal and
remand pursuant to the Opinion ahdigment entered on September 22, 2015.

Faced with plaintiff having filed two applications and a court-ordered remand, the
Appeals Council entered an ordehich addressed a number of neast To place the present
appeal in context, the Cowxdll reproduce the entire order:

The U.S. District Court for the WesteDistrict of Michigan (Civil Action
Number 1:14-cv-00920) has remanded tase to the Commissioner for further
administrative proceedings in accordancehwthe fourth sentence of Section
205(g) of the Social Security Act.

Additionally, the claimant filed a subsequent application for Title II
disability benefits on July 29, 201#dwas found disabled beginning March 16,
2013 in an initial determation dated November 2014. The Appeals Council
neither affirms nor reopens the deternimaon plaintiff’s subequent application,
but instead directs the Administrative ikaJudge to evaluat¢éhe claimant’s
subsequent allowance pursuant tordaening provisions set forth in 20 CFR 404-
987-989, HALLEX 1-2-9-1, and HALLEX [-2-90. If the Administrative Law
Judge does not reopen thésequent determination etfiavorable determination
will remain final and the issue of disabilityill be limited to the period prior to
March 16, 2013.

Therefore, the Appeals Councilacates the final decision of the
Commissioner of Social Security daterch 15, 2013 and remands this case to
an Administrative Law Judge for furthergeeedings consistent with the order of
the court.
In compliance with the above, the Administrative Law Judge will offer the
claimant the opportunity fax hearing, take any further action needed to complete
the administrative record, and issue a new decision.
PagelD.255-256.
On remand, the ALJ helshother nearing and entdra decision on July 21, 2016.

In this decision, the ALJ performedda novo review of plaintiff's DIB claim filed in 2011, and



found that plaintiff was not underdasability within the meaning dhe Social Security Act from
his alleged onset date (July Z®09) through the date of the piays decision (Mrch 15, 2013).
PagelD.118-129. This decision, which was lafgraved by the Appeals Council, has become
the final decision of the Commissionerdais now before the Court for review.

l. LEGAL STANDARD

This Court’s review of the Commissier's decision isypically focused on
determining whether the Commissioner’s findirege supported by substantial evidence. 42
U.S.C. 8§ 405(g)McKnight v. Sullivan, 927 F.2d 241 (6th Cir. 1990).Substantial evidence is
more than a scintilla of evidenbait less than a preponderance; isish relevant evidence as a
reasonable mind might accept as adequate to support a concluSimig’v. Secretary of Health
& Human Services, 25 F.3d 284, 286 (6th Cir. 1994). A deténation of substantiality of the
evidence must be based uponribeord taken as a whol&oung v. Secretary of Health & Human
Services, 925 F.2d 146 (6th Cir. 1990).

The scope of this review is limited to an examination of the record only. This Court
does not review the evidence de novo, make credibility determinations or weigh the evidence.
Brainard v. Secretary of Health & Human Services, 889 F.2d 679, 681 (6th Cir. 1989). The fact
that the record also contains evidence whiollet have supported a déffent conclusion does not
undermine the Commissioner’s decision so long as there is substantial support for that decision in
the record Willbanksv. Secretary of Health & Human Services, 847 F.2d 301, 303 (6th Cir. 1988).
Even if the reviewing court would resolveetidispute differently, the Commissioner’s decision
must stand if it is supported by substantial evidentaeing, 925 F.2d at 147.

A claimant must prove that he suffersnr@ disability in order to be entitled to

benefits. A disability is established by showihgt the claimant cannot engage in substantial



gainful activity by reasonf any medically determinable physical or mental impairment which can
be expected to result death or which has lasted or can bpested to last for a continuous period
of not less than twelve month&ee 20 C.F.R. §404.150%bbott v. Sullivan, 905 F.2d 918, 923
(6th Cir. 1990). In applying the above standard, the Commissioner has developed a five-step
analysis:
The Social Security Act requiresethSecretary to follow a “five-step
sequential process” for claina$ disability. First, plaatiff must demonstrate that
she is not currently engaged“substantial gainful activity” at the time she seeks
disability benefits. Semd, plaintiff must show thaghe suffers from a “severe
impairment” in order to warrd a finding of disability. A “severe impairment” is
one which “significantly limis . . . physical or mentalbility to do basic work
activities.” Third, if plaintiff is not pgorming substantial gainful activity, has a
severe impairment that is expected tet lbor at least twelve months, and the
impairment meets a listed impairment, plaintiff is presumed to be disabled
regardless of age, education or wagkperience. Fourth, if the plaintiff's
impairment does not prevent her from doing st relevant wég plaintiff is not
disabled. For the fifth arfthal step, even if the plaiiff’'s impairment does prevent
her from doing her past relevant workother work existin the national economy
that plaintiff can performplaintiff is not disabled.
Heston v. Commissioner of Social Security, 245 F.3d 528, 534 (6th Cir0Q1) (citations omitted).
The claimant bears the burden of proving the existence and severity of limitations
caused by her impairments and fhet that she is precluded froperforming her past relevant
work through step four.Jones v. Commissioner of Social Security, 336 F.3d 469, 474 (6th Cir.
2003). However, at step five tfe inquiry, “the burden shift® the Commissioner to identify a
significant number of jobs in the economy thatommodate the claimantesidual functional
capacity (determined at step four) and vocational profild.” If it is determined that a claimant
is or is not disabled at any point in the exaion process, furtherview is not necessaryMullis

v. Bowen, 861 F.2d 991, 993 (6th Cir. 1988).



Il. ALJ's DECISION
Plaintiff's applicdion failed at the fourth step of the evaluation. At the first step,
the ALJ found that plaintiff had not engaged ubstantial gainful activity since his alleged onset
date of July 15, 2009, through his dat lasured of March 15, 2013. PagelD.12G.the second
step, the ALJ found that through ttiate last insured, plaintiff hasvere impairments of chronic
obstructive pulmonary disease (COPD), obstrecieep apnea (OSA) and heart disease with
hypertension. PagelD.121. At the third step,Ahd found that through thdate last insured,
plaintiff did not have an impairment or comation of impairments @t met or equaled the
requirements of the Listing of Impairments2id C.F.R. Pt. 404, Subpt. P, App. 1. PagelD.123.
The ALJ decided at the fourth step that:
After careful consideration of the tée record, the undsigned finds that,
through the date last insured, the claimaad the residuauhctional capacity to
perform light work as defined in 20 ®404.1567(b) with exceptions. Specifically,
the claimant is able to lift and/orreg up to 20 pounds occasionally and up to 10
pounds frequently, stand and/or walk up to 6 hours in an 8-hour workday and sit up
to 6 hours in an 8-hour workday. He is neteclimb ladders,apes or scaffolds,
but is able to occasionally climb rampwastairs and balance, stoop, kneel, crouch
and crawl. The claimant is to avoid cemtrated exposure to extreme temperatures
and breathing irritants su@s fumes, odors, dusts andgs and hazards, such as
dangerous moving machineayd unprotected heights.
PagelD.124.
The ALJ also found that through the date last insured, plaintiff was capable of
performing work as a production supervisor, waikich did not require performance of work-

related activities precluded by piaiff's residual functional cagrity (RFC). PagelD.128.

Accordingly, the ALJ determined that plaintiff wast under a disability, agefined in the Social

! The Court notes that plaintiff last met the insured stagairements of the Social Security Act on December 31,
2013. PagelD.55. Throughout the decision, the ALJ refers to March 15, 2013 as the date last insured,; tliayvas the
before plaintiff qualified for benefits on his second claim.
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Security Act, at any time from July 15, 2009 (#ileged onset date) through March 15, 2013 (the
date last insured). PagelD.129.

lll.  DISCUSSION

Plaintiff setforth three issues on appeal.

A. The Decision violates the lavof the case by finding that Mr.
Smith can now perform his past jd as a production supervisor.

Plaintiff points out that in the Mancl5, 2013 decision, the Alidund that plaintiff
could not perform his past wods a production supervisor, but abplerform his past work as a
motor home driver. PagelD.62. Bmith I, this Court reversed ang@manded that decision
pursuant to sentence four of 42S.C. 405(g), to determine whet plaintiff could perform the
job because he was exposed to a work enviestinwith concentrated pulmonary irritants.
PagelD.249. On remand, the ALdifml that plaintiff could perforrhis past work as a production
supervisor. PagelD.128-129. Plaihtbntends that this finding efates the “law of the case
doctrine,” because the ALJ decided back in 2BE3 plaintiff could not perform this job.

Plaintiff’'s claim is without merit. “Théaw of the case doctrine provides that when
a court decides upon a rule of latat decision should continue to govern the same issues in
subsequent stages in the same casiestside Mothersv. Olszewski, 454 F.3d 532, 538 (6th Cir.
2006). The law of the cas#octrine applies to administrative appealSee, e.g., Hollins v.
Massanari, 49 Fed. Appx. 533, 534-35 (6th Cir. 2002). wéwer, the doctrine does not apply here
because the administrative deciswhich this Court addressed 8mith | no longer exists. On
remand, in light of plaintiff’'s subsequent application for benefits, fhygedls Council vacated the
ALJ’'s March 15, 2013 decision and directed #i_J issue a new decision. PagelD.255-256.

When the Appeals Council vacatece tMarch 13, 2015 decision, that decision

ceased to exist.



When an order is set aside or vacated, theltres the destruction of the order in its

entirety. Its effectivenedss ended, the previously ekigg status is restored, and

the effect is the same as though the ohder never existed. A vacated order is null

and void and has no legal force or effectlom parties or the matter in question.
60 C.J.S. Motions and Orders 8§ 72 (foaesoomitted). As the Court observedAguiniga v.
Colvin, 833 F.3d 896, 901 (8th Cir. 2016), the law @& tase doctrine does not apply to a Social
Security claim based upon a ALJ’s vacated deciBeErause “nothing in this case was settled [in
either] fact or law given the gpeals Council’'s vacation of the original opinion of the ALJ.”

Accordingly, plaintiff's chim of error is denied.

B. The Decision violates logic wén it finds that Mr. Smith can
perform a Medium job when limited to a Light RFC.

Plaintiff contends that the July 21, 20X ion cannot serve as the basis for denial
of benefits because the ALJ limitglaintiff to light work, yet 6und that plaintiff could perform
his past relevant work as a production supervisor, which according to plaintiff is medium work.
Plaintiff's Brief (ECF No. 11, PagelD.1485-1486).afrltiff has pointed out errors in the ALJ’s
decision. However, as discussed below, érersors do not requireversal and remand.

At the second administtive hearing held on Jur2g, 2016, the vocational expert
(VE) identified plaintiff’'s past work as a prodian supervisor as defined in the Dictionary of
Occupational Titles (DOT) no. 699.130-010. PagelD.I8& VE identified plaintiff's past work
as a production supervisor to be light work “asegally performed,” and to be medium work as

“actually performed” by plaintiff.lId. The VE testified that a pgon with plaintiff's limitations

2 Even if the Appeals Council had natoated the ALJ’s Order, the law of theeadsctrine would not apply. In order
for plaintiff to prevail under the law of the case doctrine in this administrapipead, “the district court must have
issued a final decision on the merits” with respect to plaintiff's ability to perform his past relevantSeeHollins,

49 Fed. Appx. at 535. However, @mith |, this Court did not reach a final decision on the merits of any particular
issue raised in the ALJ’s decisiofee Quern v. Jordan, 440 U.S. 332, 348, fn 18 (1979) (“[t]he doctrine of law of
the case comes into play only with respect to issues previously determined”).
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could perform the production sup&sor job as generally perfoed and described in the DOT
(i.e, light work) but not as platiff actually performed iti(e., medium work). PagelD.200-201.

In his decision, the ALJ referred # production supervisor job as DOT no.
914,687.014. PagelD.128. Plaintiff points out thatithtte DOT number given by the VE at the
first administrative heamg held on February 22, 2013, which désed plaintiff's past work as a
“packaging supervisor” and defined this as “medwork.” PagelD.163. There is no explanation
as to why plaintiff’'s previous work was desciibas a “packaging supervisor” in one decision and
as a “production supengs’ in a later decision.

It is clear that the ALJ cited the erg DOT number in & July 21, 2016 decision.
However, it is also clear that the ALJ intendeddopt the testimony of ¢WE at the 2016 hearing,
stating:

The vocational expert testified that emlividual with the claimant's age,
education, work experience, and residhwaictional capacity would be able to
perform the claimant's pasiegant work as production supésor as it is generally
performed. The undersigned relies upoe thocational expert's testimony in
accordance with SSR 00-4p. Consequenitlycomparing the claimant's residual
functional capacity with #h demands of this work, éhundersigned finds that the
claimant is able to perform it astually and generally performed.

PagelD.129.

This being said, the ALJ’s decisiorortains one more error with respect to
plaintiff's past work. In his cortgsion, the ALJ stated that “thundersigned finds that the claimant
is able to perform it as actually and generplyformed.” PagelD.129. This is incorrect. Because
plaintiff was limited to light work, he cowd perform his past releaa work as a production
supervisor as it is “generally performed” but nohasactually performed” it. However, this error

does not affect the owme of the decision, because it waffisient for the ALJ to find that

plaintiff could perform his past relevant work“generally performed.” To support a finding that



a claimant can perform his pastevant work, the Commissionsriecision must explain why the
claimant can perform the dends and duties of the pgsb as actually performeat as ordinarily
required by employers thughout the national econom$ee Studaway v. Secretary of Health &
Human Services, 815 F.2d 1074, 1076 (6th Cir. 1987) (purduan 42 U.S.C. § 423(d)(2)(A), a
claimant must show that his impaients are so severe that h&uisable to do his previous work”,
meaning “[h]e must prove an inability to return to his fortgpe of work and not jat to his former
job™) (internal quotationmarks omitted)(emphasis in original). See also, 20 C.F.R. §
404.1560(b)(2) (providing that a vocational expagy offer relevant evidence “concerning the
physical and mental demands of a claimant's mdavant work, either as the claimant actually
performed it or as generally ffermed in the national economy”).

In summary, while the ALJ’s decision cairted errors with respect to the step four
determination, none of the®rrors warrant a remarfsee Fisher v. Bowen, 869 F.2d 1055, 1057
(7th Cir. 1989) (“No principle of administrativ@w or common sense requires [a reviewing court]
to remand a case in quest oparfect opinion unless there is reason to believe that the remand
might lead to a different result.”). Accangly, plaintiff's claimof error is denied.

C. The Decision violates the Remand Order requiring it to
explain its credibility findings.

Finally, plaintiff contends that the AlLfailed to perform a proper credibility
evaluation on remand. As an initial matter, itsloet appear that the ALJ had an opportunity to
re-evaluate plaintiff's credibility in the context of the March 15, 2013 decision, because the
Appeals Council vacated tha¢@sion. The ALJ faced another hurdle because the Commissioner

eliminated use of the term “credibility” bedé@n the issuance of the Court’s reman&mith |

3 The Court notes, however, that the Commissioner maytoeeelisit step four on remand after resolving the matters
set forth in 88 I1l.C. and IVinfra.



(September 22, 2015) and the ALJ’s decisiany(21, 2016). Effective March 28, 2016, the
Commissioner no longer used the termetlibility” in evaluating claims.See SSR 16-3p, 2017
WL 5180304 at *2 (Oct. 25, 2017) (repidation with revisions). SSR6-3p provides in pertinent
part that:
[W]e are eliminating the use of therrre “credibility” from our sub-regulatory
policy, as our regulations do not use ttesm. In doing so, we clarify that
subjective symptom evaluation is not an ekation of an individual's character.
Instead, we will more closely follow owegulatory language regarding symptom
evaluation.
Id. at *2. Under this policy, d]djudicators must limit theievaluation to tb individual’s
statements about his dtver symptoms and the evidence in tieeord that isrelevant to the
individual's impairments,” and “wilnot assess an individual's ovireharacter or truthfulness in
the manner typically used during adversarial court litigation.’ld. at *11.

TheCommissioneexplainedhowthe ALJ’'s would apply the rule:

Our adjudicators will apply this ling when we make determinations and
decisions on or after March 28, 2016. Wheerederal court reviews our final
decision in a claim, we expect the cowtl review the find decision using the
rules that were in effect at the time vgsued the decision undeview. If a court
finds reversible error and remands a case for further administrative proceedings
after March 28, 2016, theglicable date of this rulingye will apply this ruling to
the entire period at issue the decision we maketaf the court's remand. Our
regulations on evaluating symptoms are unchanged.

ld. at *13 (fn. 27).

The Court makes a few observations wéspect to the effecf SSR 16-3p on the
order of remand. First, SSR 16-3p applied besaugvas in effect when the ALJ entered the
decision on July 21, 2016. Second, the Court recogthia¢gs directive onemand to re-evaluate

plaintiff's “credibility” was at odds with SSR 16-3p. THiralthough SSR 16-3p was in effect, the

ALJ did not cite it in his2016 decision. Fourth, despiteettanguage in SSR 16-3p, the ALJ
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evaluated plaintiff's credibility and included tlesact formulation which th Court rejected in
Smith I:
In sum, the above residual functad capacity assessnida supported by
the totality of the evidence of recordcinding the opinions of the State agency
medical and psychological m consultarslditionally, the clanant's subjective
complaints are not entirely credible, ey are generally inconsistent with the
record as a whole.
PagelD.61, 128.

The intent of the @urt’s order of remand imith | was to have the Commissioner
re-evaluate plaintiff's credibility with respetd his alleged symptoms. Since the Commissioner
eliminated the use of ¢hterm “credibility” afte the remand, this was fonger feasible. Given
the adoption of SSR 16-3p, it would have bepprapriate for the Commissioner to explain the
new standard and to re-evaluplaintiff's symptoms under the ngwocedure. However, this was
not done. Accordingly, this mattetll be reversed and remanded pursuant to sentence four of 42
U.S.C. 8§ 405(g) for re-evaluah of plaintiff's symptoms under 20 C.F.R. § 404.1529 and SSR
16-3p.

IV.  Other inconsistencies in the ALJ’s decision

In the Jurisdiction and Procedural taist section of the Jy 21, 2016 decision, the
ALJ summarized the Amgals Council’s instruabins, stating that

Pursuant to the District Court remand order, the Appeals Council has

directed the undersigned to evaluatedla@mant’s subsequent allowance pursuant
to the reopening provisions settfoin 20 CFR 404.987-989, HALLEX 1-2-9-1
and HALLEX 1-2-9-10. If the undergned does not reopen the subsequent
determination, the favorable determioatiwill remain final and the issue of
disability will be limted to the periogbrior to March 16, 2013.

PagelD.118. In his decision, the ALJ addressed whether to re-open the vacated decision from

March 15, 2013, rather than the subseqdetérmination of November 7, 2014:
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On July 29, 2014, the claimant filed alnet application fobenefits with an
onset date of March 16, 2013day after the date of tHast decision. It was after
the date of the last decision that the rolant developed an fection to his foot,
which he has had ongoing problems. Therefore, since the claimant developed
additional impairments after the March 15, 2013 decision and his condition
worsened since that time, there is aason for the undersignemreopen the prior
application or reversine March 15, 2013 decision.

PagelD.127-128 (emphasis added). It is uncletire@ourt how the ALJ could reopen the prior
application (presumably the first applicationfr@011) or reverse the W& 15, 2013 decision
(which was vacated). Based on the Court’s reading of the record, it siipeahe ALJ may have
intended to state that there is no reason to reopeeverse the subsequent determination which
found plaintiff disabled as of March 16, 2013 hat would explain why the ALJ evaluated
plaintiff's condition asit existed on or before March 18013. Accordingly, on remand, the
Commissioner should clarify thatalsubsequent determination witht be re-opened or reversed.

V. CONCLUSION

Accordingly, the Commissioner's decision will b&EVERSED and
REMANDED pursuant to sentence foofr42 U.S.C. § 405(g). Omremand, the Commissioner is
directed to re-evaluate plaiff's symptoms pursuant to 20.F.R. § 404.1529 and SSR 16-3p and
to clarify that the detenination that plaintifivas disabled as of Marcl6, 2013, will not be re-

opened or reversed. A judgment consisteittt this opinion will be issued forthwith.

Dated: RayKent
UnitedStatedMagistrateJudge
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