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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GEORGINA MARIE NELSON,

Plaintiff,

V. CasdNo. 1:19-cv-236
Hon.RayKent

COMMISSIONER OF SOCIAL
SECURITY,

Defendant,

/
OPINION

Plaintiff brings this aton pursuant to 42 U.S.C. § 4@)( seeking judicial review
of a final decision of the Commissioner of Sd&ecurity Administration (Commissioner) which
denied her applicatiofor disability insurance benefits (DIB).

Plaintiff alleged a disability onsetate of July 6, 2015. PagelD.29. Plaintiff
identified her disabling conditions as fibromyalgiacipital neuralgia, cervicalgia, “basal thumbs
and carpal tunnel both handb(ilging discs cervical spine, artiigicervical spine, “arthritis, bone
on bone right knee,” arthritis left knee, and arthriget. PagelD.205. Prior to applying for DIB,
plaintiff completed two years of college and hadtganployment as an eligibility worker for the
State of Michigart. PagelD.39, 206. An administrativerMigudge (ALJ) reviewed plaintiff's

application de novo and entered a written sieai denying benefits on June 14, 2018. PagelD.29-

! plaintiff testified that she was a caseworker for Medidaiog stamps, state disability, state emergency relief, and
day care. PagelD.63.
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40. This decision, which was later approved bydppeals Council, has become the final decision
of the Commissioner and is nd»efore the Court for review.

l. LEGAL STANDARD

This Court’s review of the Commissier's decision isypically focused on
determining whether the Commissioner’s findirege supported by substantial evidence. 42
U.S.C. § 405(g)McKnight v. Sullivan, 927 F.2d 241 (6th Cir. 1990).Substantial evidence is
more than a scintilla of evidenbait less than a preponderance; isuish relevant evidence as a
reasonable mind might accept as adequate to support a concluSimg’v. Secretary of Health
& Human Services, 25 F.3d 284, 286 (6th Cir. 1994). A deténation of substantiality of the
evidence must be based uponriheord taken as a whol&oung v. Secretary of Health & Human
Services, 925 F.2d 146 (6th Cir. 1990).

The scope of this review is limited to an examination of the record only. This Court
does not review the evidence de novo, make credibility determinations or weigh the evidence.
Brainard v. Secretary of Health & Human Services, 889 F.2d 679, 681 (6th Cir. 1989). The fact
that the record also contains evidence whiollet have supported a déffent conclusion does not
undermine the Commissioner’s decision so long as there is substantial support for that decision in
the record Willbanksv. Secretary of Health & Human Services, 847 F.2d 301, 303 (6th Cir. 1988).
Even if the reviewing court would resolveetidispute differently, the Commissioner’s decision
must stand if it is supported by substantial evidentaeing, 925 F.2d at 147.

A claimant must prove that he suffersnr@ disability in order to be entitled to
benefits. A disability is established by showihgt the claimant cannot engage in substantial
gainful activity by reasonf any medically determinable physical or mental impairment which can

be expected to result death or which has lasted or can bpested to last for a continuous period



of not less than twelve month&ee 20 C.F.R. §404.150%bbott v. Sullivan, 905 F.2d 918, 923
(6th Cir. 1990). In applying the above standard, the Commissioner has developed a five-step
analysis:
The Social Security Act requiresethSecretary to follow a “five-step
sequential process” for claina$ disability. First, plaatiff must demonstrate that
she is not currently engaged“substantial gainful activity” at the time she seeks
disability benefits. Semd, plaintiff must show thaghe suffers from a “severe
impairment” in order to warrd a finding of disability. A “severe impairment” is
one which “significantly limis . . . physical or mentalbility to do basic work
activities.” Third, if plaintiff is not pgorming substantial gainful activity, has a
severe impairment that is expected tet lbor at least twelve months, and the
impairment meets a listed impairment, plaintiff is presumed to be disabled
regardless of age, education or wagkperience. Fourth, if the plaintiff's
impairment does not prevent her from doing st relevant wég plaintiff is not
disabled. For the fifth arfthal step, even if the plaiiff’'s impairment does prevent
her from doing her past relevant workother work existin the national economy
that plaintiff can performplaintiff is not disabled.
Heston v. Commissioner of Social Security, 245 F.3d 528, 534 (6th Cir0Q1) (citations omitted).
The claimant bears the burden of proving the existence and severity of limitations
caused by her impairments and thet that she is precluded froperforming her past relevant
work through step four.Jones v. Commissioner of Social Security, 336 F.3d 469, 474 (6th Cir.
2003). However, at step five tfe inquiry, “the burden shift® the Commissioner to identify a
significant number of jobs in the economy thatommodate the claim&ntesidual functional
capacity (determined at step four) and vocational profild.” If it is determined that a claimant
is or is not disabled at any point in the exion process, furtherview is not necessaryMullis
v. Bowen, 861 F.2d 991, 993 (6th Cir. 1988).
. ALJ's DECISION
Plaintiff's application for DIB failed at the fourth step of the evaluation. At the

first step, the ALJ found that ptdiff had not engaged in substal gainful activity since her

alleged onset date of July 6, 2015, and that shesriezinsured status requirements of the Social



Security Act through December 31, 2020. PagelD.31. At the second step, the ALJ found that
plaintiff had severe impairmentd bilateral carpatunnel syndrome (CTS) atus/post release,

right knee degenerative joint diseassteoarthritis, and obesitagelD.48. At the third step, the

ALJ found that plaintiff did not have an impairmer combination of irpairments that met or
equaled the requirements of thesting of Impairments in 20 CIR. Pt. 404, Subpt. P, App. 1.
PagelD.32.

The ALJ decided at the fourth step that:

Claimant has the residual functional capacity to perform light work as
defined in 20 CFR 404.1567(b), except she requires a sit/stand option at will; can
never climb ladders, ropest scaffolds; can occasionally climb ramps and stairs,
kneel; frequently balancestoop, crouch, and crawl; can frequently handle and
finger bilaterally; with frequent exposito the non-weather-related extremes of
cold and heat, vibration, and humidity.

PagelD.32.

The ALJ also found that plaintiff was cajpabf performing her past relevant work
as an eligibility worker. PagelD.39. This wat&es not require the perfoance of work-related
activities precluded by plaiiff's residual functional capacity (RFC)d. In this regard, the ALJ
relied on evidence that plaintiff's past relevantrkvavas “skilled, sedentary to light in exertion.”
Id. Accordingly, the ALJ determineithat plaintiff was not under a disability, as defined in the
Social Security Act, fnm July 6, 2015 (the alleged onset ddkeough June 14, 281(the date of
the decision). PagelD.40.

[ll.  DISCUSSION

Contraryto the Court’s direction, plaintiff did not set foh a statement of errors.

Based upon her brief, plaintiff contends that #_J’s decision is not supported by substantial

evidence for three reasons as set forth below.



A. The ALJ must find the baslar thumb issue and left knee to
be considered severe impairments.

A “severe impairment” is defined as iampairment or combiation of impairments
“which significantlylimits your physical or mentability to do basic worlactivities.” 20 C.F.R.

8 404.1520(c). As discussed, the ALJ found thatngff had severe impairments of severe
impairments of bilateral CTS status/posteesde, right knee degenerative joint disease,
osteoarthritis, and obesity. PagelD.31. Upotemheining that a clanant has one severe
impairment the ALJ must continue with then&ning steps in the disability evaluatiortee
Maziarz v. Secretary of Health & Human Services, 837 F.2d 240, 244 (6th Cir. 1987). Once the
ALJ determines that a claimant suffers from @ese impairment, the fact that the ALJ failed to
classify a separate conditionasevere impairment does nonstitute reveliible error. Maziarz,

837 F.2d at 244. An ALJ can consider such namgeconditions in determining the claimant’s
residual functional capacityld. “The fact that some of [the claimant’s] impairments were not
deemed to be severe at step two is therefore legally irrelevamthony v. Astrue, 266 Fed. Appx.
451, 457 (6th Cir. 2008).

Here, plaintiff points out that the ALJ dimbt classify her basilar arthritis and left
knee arthritis as “serious” or “severe” impaime Plaintiff's Brief (ECF No. 7, PagelD.771-
772). This omission is not a sufficient basis for reverSak Maziarz, 837 F.2d at 244. While
the ALJ did not explicitly find tese conditions as severe impaintsg he found that plaintiff had
severe impairments involving her hands andtgif.e., bilateral CTS status/post release and
osteoarthritis). In addition, Al evaluated plaintiff's symptonad medical treatrme related to
her hands, thumbs, and kneesdetermining her RFC. In thiegard, the ALJ noted that an
electrodiagnostic examination in February 2010 led ttinical impression dbilateral CTS, left

thumb bone on bone phenomenon, and episceli& pain-burning. PagelD.33. The ALJ also



reviewed medical records related to plainsifEonsultation with a dumatology/osteoporosis
specialist in October 2015, which addressed pléimtdsteoarthritis, allergic rhinitis, asthma,
sleep disruption with filmmyalgia, and obesity.ld. Plaintiff was tread with conservative
treatment measures. PagelD.33-Baintiff obtained care fdner hand problems, including her
basilar joints, commencing in December 2015. Ha@d. After her right carpal tunnel release
surgery in January 2016, plaifitihad a left thumb basilar jdinarthroplasty with ligament
reconstruction and tendon interpasitand a left carpalinnel release in Mah 2016. PagelD.34.
The ALJ noted that after the surgery, the positdbf plaintiff's thumb was “excellent” with no
numbness or tinglingld. The ALJ also addressed plaintiff's osteoarthritis,udiig the arthritis
in the left thumb and left kneduring his review of treatmemn¢cords and medicabnsultations
throughout 2016, 2017 and 2018. PagelD.34-3%hifnregard, the ALJ noted that

As late as February 2018, orthopedicords showed bilaral knee pain as

her primary complaint. X-raysf the knees showed advanced degenerative arthritis
on the right as well as lateral compartmarthritis on the left. There was a
progression toward bilaterahee replacement, which claintadid not want. A plan
for care otherwise included weight loss, anti-inflammatories, analgesics, and
episodic cortisone jactions (Ex. 17F).

PagelD.36.

In summary, the ALJ performed an extensive review of plaintiffs medical
problems associated with her l#fumb and left knee in developitige RFC. Given this record,
the ALJ’s failure to identify plaintiff's basilar antitis and left knee arthrgias severe impairments
is legally irrelevant.See Maziarz, 837 F.2d at 244Anthony, 266 Fed. Appx. at 457Accordingly,

plaintiff's claim of error is denied.

B. The Commissioner's rejecton of both treating and
consulting testimony is unsupporéd by substantial evidence.



Plaintiff briefly referred to hetreating physician, Dr. Brian Mahany, and a
consultative examiner, Dr. Scott Lazzara, amgs the ALJ's decision regarding these two
physicians. Plaintiff also cites statementdma an undated and unsigned Family and Medical
Leave Act (FMLA) certification form. Plaintiff's Brief (ECF No. 7, PagelD.772-773). The form
requested short answers to 10 questions. PagfedD The answers relevant to plaintiff’'s claim
are as follows: plaintiff's condition commenced on July 6, 2015; her condition will last from
“months — lifetime”; plaintiff wa referred to a rheurt@ogist; and, plaintiff’'s diagnosis was
carpal tunnel syndrome, fibromyalgand osteoarthritis. PagelD.356.

The ALJ addressed Dr. Mahany’s opims, the FMLA certification, and Dr.
Lazzara’s opinions as follows:

As for the opinion evidence, | gavitle weight to the various "work
restrictions” dated i2015 from Brian Mahany, D.O. that they were not intended
to be durational in natugnd were expected to improirea short period (Ex. 4F).

| gave no weight to the partial FMLe&ertificate as found in Exhibit 4 F, pg.
11. Despite a finding for disdity due to CTS, fibromyal@, and osteoarthritis, it
was unclear who completedettiorm or when. Regardless, conclusions regarding
disability or ability to work are etusively reserved for the Commissioner.

| gave great weight to the cardtive examination findings from Dr.
Lazzara, dated in August 2016, to the extent that claimant had a severe knee and
cervical spine condition, she was overght, had bilateral CTS requiring
aggressive post-operative care, she reathneurologicallystable, and she had
functional limitations when sittingstanding, bending, carrying, stooping, and
squatting. Although this assessment mayerstate the extent of claimant's
limitations in certairrespects (i.e., carry less thad pounds, sit for 4ours of 8,
stand 2-4 hours of 8), | fingreat weight appropriate @sconfirmed that claimant
had severe conditions and ltations, just noto the degree adopted in the RFC
herein. The examining sourcesalhad program familiarithat was within his area
of expertise and his opinion was consisteitl the overall evidence of record (EX.
9F).

PagelD.38.



Plaintiff claims that the FMLA fornrmidicates that her condition could last up to a
“lifetime,” that Dr. Lazzara’s opiion did not provide a basis feoncluding that plaintiff could
perform light work, and that the RFdetermination that plaintiff “isapable of frequent use of the
hands for fingering and maniptilan makes no sense on the netd PagelD.772-773. Plaintiff
provided no argument witfespect to the legal standards aggdbie to eithetreating physicians
or consulting physicians.

While plaintiff cites the ALJ’s decisioregarding Dr. Mahany’s work restrictions
(Exh. 4F), she does not address them.

The ALJ properly rejected the crypti@asments on the FMLA certification form.
There is no evidence as to who prepared théAKbrm. Furthermoreeven if Dr. Mahany had
prepared the certification, the ALJ would nothmmund by the doctor’s colusion that plaintiff
was unable to work up to a “lifetime’See 20 C.F.R. § 404.1527(e)(1) (“[alatement by a medical
source that you are ‘disabled’ or ‘unable torkaloes not mean that [the Commissioner] will
determine that you are disabledSuch statements, by even a treating physician, constitute a legal
conclusion that is not binding on the Commission€risp v. Secretary of Health and Human
Servs., 790 F.2d. 450, 452 (6th Cir. 1986). The detertonaof disability isthe prerogative of
the Commissioner, ndhe treating physicianSee Houston v. Secretary of Health and Human
Servs, 736 F.2d 365, 367 (6th Cir. 1984).

Plaintiff provides no argument to suppber claim that the ALJ’s fingering and
manipulation limitations “make no sense.” The Court considers this issue waeeddcPherson
v. Kelsey, 125 F.3d 989, 995-96 (6th Cir. 1997) (“Itnst sufficient for aparty to mention a

possible argument in a most sl way, leaving the court to. . put flesh on its bones.”).



Finally, plaintiff raises the issue of\lwdhe ALJ concluded that she could perform
light work, which “involves lifing no more than 20 pounds at i with frequet lifting or
carrying of objects weighing up to 10 pound&eée 20 C.F.R. § 404.1567(b). Plaintiff notes that
Dr. Lazzara’s opinion does not support light workcéuse it limits plainfi to carrying less than
10 pounds and indicates that plaintifbuld not perform sedentary workSee 20 C.F.R. §
404.1567(a) (“Sedentary work involvifsing no more than 10 poundd a time and occasionally
lifting or carrying articles like docketlés, ledgers, and small tools.”).
The record reflects that the ALJ adeghthe opinion of non-exnining state agency
physician Shanti Tanna, M.D., who concludeat ghlaintiff could perform light work:
| gave partial weight to the State agewoyclusions of Shanti Tanna, M.D., dated
August 2016, to the extentahclaimant had sevegghysical impairments, was
restricted to range ofght exertion work, and could frequently handle on the left.
The medical evidence oécord largely suppts this conclusion. However, the
conclusion that claimant was not limitechen handling on the right or when
fingering bilaterally was inconsistent theedical evidence as a whole because the
examiner was not *privy [sidp all the evidence at the time of his evaluation, and
this evidence showed that claimamhd more severe and limiting symptoms.
Therefore, | find that péal weight is appropriatéor this opinion (Ex. 3A).

PagelD.39. PIlaintiff does not dispute Dr. Tdarmginion, which provides substantial evidence

to support the ALJ’s determinati that she could perform a rangklight work. Accordingly,

plaintiff's claim of error is denied.

C. The ALJ erred at step four

As discussed, at step four of the sagial evaluation, the ALfound that plaintiff
could perform her past relevant work as an eligibility worker, which was defined as “sedentary to
light in exertion.” PagelD.39. Plaintiff's brieftseforth statements regarding this determination

such as, “[t]here is no evidentyaioundation to establish that of@ant can perform a full range of

light work,” and that “[e]ven if claimant iotind capable of performing sedentary work, there is



no evidentiary foundation to determine that thisrgery little vocational adjustment required.”
See PagelD.770-771. Plaintiff, however, fails to develop any argumetiénmonstrate that the
ALJ’s decision at step four was not supporsdsubstantial evidence. Accordingly, the Court
deems this claim, such as it is, to be waiv8ek McPherson, 125 F.3d at 995-96.

V. CONCLUSION

Accordingly, the Commisioner’s decision will beAFFIRMED . A judgment

consistent with this opinion will be issued forthwith.

Dated: March 30, 2020 /sl Ray Kent
UnitedStatesMlagistrateJudge
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