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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD JOSEPH KOSHMIDER, II,

Petitioner, Case No. 1:19-cv-769

V. Honorable Paul L. Maloney

DANIEL LESATZ,

Respondent.

OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a pigion for habeas corpus, tl&ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing 8§ 2254 Casege28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals€arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Coarnicludes that the petition must be dismissed

because Petitioner hasléal to raise a meritious federal claim.
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Discussion

L Factual allegations

Petitioner Donald Joseph Koshmider, Il, was previously incarcerated with the
Michigan Department of Corrections (MDOC). Bef@&¥etitioner filed this action, he was paroled.
Even though Petitioner was paroled before he filis petition, he was still “in custodyJones v.
Cunningham 371 U.S. 236, 242 (1963) (holding thatifiener who was on pale was still “in
custody” for habeas purposes). Jagew days after he filed hpgetition, he was discharged by
the MDOC. Petitioner’s discharge does not mosfaatition “because of the continuing collateral
consequences to a wrongfuiminal conviction.” Abela v. Martin 380 F.3d 915, 921 (6th Cir.
2004)abrogated on other ground3uilmette v. Howe$24 F.3d 286 (6th Cir. 2010).

Before his parole and discharge, Petitiowas serving six concurrent sentences of
13 to 180 months imposed by the Wexfordu@ty Circuit Court on August 28, 2017. Those
sentences were imposed after a Wexford County fallpwing a four-day trial that ended on July
14, 2017, found Petitioner guilty on six counts relgtio delivery of marijuana and maintaining a
drug house. Petitioner was found guilty of one caidrdelivery of marijuana to Andrea Deleon
on June 27, 2016, and one count of possessionintéht to deliver marijuana on July 11, 2016,
both counts in violation of Mich. Comp. Lavg333.7401(2)(d)(iii); two counts of aiding and
abetting the delivery of marijuana, one countdelivery to Tayler Curs on April 21, 2016, and
one count for delivery to Aaron Sible on June€016, both counts in violation of Mich. Comp.
Laws § 333.7401(2)(d)(iii); two cots of maintaining a drug hoesone count for his home and
one count for the shop where the marijuana was sold, both counts in violation of Mich. Comp.
Laws 8 333.8405(1)(d); and one count of possessionarijuana, in viation of Mich. Comp.

Laws 8§ 333.7403(2)(d). (Appl. fdreave to Appeal, ECF No. 1-PagelD.77.) Petitioner was



sentenced to time served on the possession coengfane, because he was not “in custody” for
that conviction at the time he filedshpetition, it is noat issue here.
The Michigan Court of Appeals dedoed the underlying facts as follows:

Defendant owned and operated Bestilac Provisions, a medical marijuana
dispensary located in Wexford Couniiyhe Traverse Narcotics Team (TNT) began
investigating defendant 2014 for failing to comply with state drug laws. In 2016,
TNT initiated several controlled buys of marijuana from Best Cadillac Provisions
using confidential informants for whomefendant was not @egistered primary
caregiver under the Michigan Medical Marijuana Act (MMMA), MCL 333.26421
et seq., marked money, and surveillance teadifter three successful controlled
buys (one in April 2016 and two in JuB@16), police executed search warrants at
Best Cadillac Provisions and at defendaihbme. From Be&adillac Provisions,
police seized several items, includingdmital scale, two cell phones, and a
briefcase containing suspected marijuaarad marijuana oil. Police seized
ammunition, police scanners, a backpaghktaining marijuana edibles, marijuana,
and 27 marijuana plant®dnd in two rooms locateth defendant’s basement,
among other things, fromefendant’s home.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.26.)

The Michigan Medical Marijuana Act (MMK) creates certain immunities from
criminal prosecution for “qualifying patientsind “primary caregivers.” The MMMA also
provides affirmative defenses to patients anith@ry caregivers. To gain the protection of
immunity, patients and caregivers must be registefgie affirmative defenses are available to
patients and caregivers whethemat they are registered. Prior to trial, the court conducted an
evidentiary hearing regarding whether Petitiogeuld avail himself of the immunities and
affirmative defenses availabunder the MMMA. The court detained Petitioner could not.

Petitioner was the only wiess at the hearing. (Mich. Ct. App. Op., ECF No. 1-1,
PagelD.30.) The court of appedisscribed his testimony as follows:

Defendant testified that he has a validdial marijuana card that was also valid
in July 2016. Defendant teséfl that when the police executed the search warrant
at Best Cadillac Provisions on July 2016, he was present and had a locked
briefcase with him containing approximatdly/2 ounces of medical marijuana, as

well as several (3-4) grams of marijuammacentrate. Defendant admitted that he
owned Best Cadillac Provisions for tleapress purpose of providing medical
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marijuana to medical marijuana patients, and that he allowed employees to
distribute the medical marijuana that hepded to Best Catlac Provisions for

him from that location as well. Defenddastified that he kept the marijuana for
Best Cadillac Provisions in a locked boa$e, and admitted that the only marijuana

at Best Cadillac Provisnhs on July 11, 2016, was thaintained in the locked
briefcase, and that it wast@mded for his personal use dondsale that day at Best
Cadillac Provisions. Defendant testified that he is his own medical marijuana
caregiver.

Defendant further testified that the npaana plants found at his home during the
execution of a search warrant on July 2016, were not his plants. He testified
that the plants belonged Kris and Rose Swaffer, whoere caregivers that paid

him in cash each month for the use of hisdmaent. Defendant testified that he did
not have access to the basement roonmesevthe marijuana plants were found, but
that he did have access to the open avé#se basement. Defendant additionally
testified that he had “medibles” (marijuagdibles), inside a backpack in the office

of his home that the policeiged on July 11, 2016, thatere for his personal use,

and that marijuana butter from his refrigerator was also seized. He testified that he
did not carry the medibles or concentrate to Best Cadillac Provisions because,
according to defendant, most peopldy wanted marijuana flowers.

(Id., PagelD.30-31.) The court descrilzttlitional testimoy from the trial:

Testimony and evidence at trial establistieat three onfidential infomants made
controlled buys of marijuana at Best Cadillac Provisions on three different days in
2016. All three informants testified thiitey had no primary medical marijuana
caregiver at Best Cadillac Provisions. Testimony and evidence also established at
trial that defendant leased two rooms in his basement to the Swaffers for them to
grow marijuana to provide to medical njaana patients, and that both rooms were
padlocked. However, there was no keyte of the padlocks, so a single screw
held the hardware to the padlock in place and a screwdriver used to remove the
screw and gain access to the room was placed on a table near the door in the
basement.

(Id., PagelD.31.) Petitioner does not challenge the facts described tyuitt of appeals.

Following his conviction, Petitioner appealed his convictions to the Michigan Court
of Appeals. Petitioner filed a brief in the Michig Court of Appeals prepared with the assistance
of counsel. Petitioner also filedpro per brief raising several addital issues. The court of
appeals affirmed the trial cdusy unpublished opinion issued February 7, 2019. (Mich. Ct. App.

Op., ECF No. 1-1, PagelD.26-41.) tHener, again with the ass&ice of counsel, then filed an



application for leave to appeal the Michigan Supreme CourfThe supreme court denied leave

by order entered July 29, 2019. (Mich. QrdeCF No. 1-1, PagelD.25.)

On September 18, 2019, Petitioner timelydilds habeas corpus petition raising

multiple grounds for relief, inading the following seven issudsom his counsel-assisted

appellate brief:

VI.

The Court of Appeals erred when itpinion failed to analyze Mr.
Kos[h]mider’s Issue’s accord[ing] to éhLegislative directive that Public
Act 283 is retroactive.

The Court of Appeals erred whenopined “Thus”, the marijuana in the
room that was accessible to defendanil@d be attributable to him and he
would not be entitled t§ 4 immunity for the posssion of it because the
storage of the marijuana .did not comply with the MMMA.

The Court of Appeals erred whenopined that “he [defendant] was not
entitled to immunity undejg] 4 . . . because anysistance to registered
qualified patient must be limited tthe use or administration of the
marijuana, which our Supreme Cobhds determined isonduct involving
only actual ingestion of marijuana...\While the sale of medical marijuana
is included with the definition of “medat use” marijuana . . . “the transfer,
delivery and acquisition of marijuana areeth activities that are part of the
“medical use” of that the draftecd the MMMA chose not to include as
protected activities ithin 8 4(i).”

The Court of Appeals erred when it opin@dat “Defendant also claims that
the trial Court abused its discretionardering a blanket prohibition against
the admission of MMMA evidence. Defendant contends that these errors
rise to the level of constitutional deprivations.

The Court of Appeals erred when it npd that the Defedant’s contention

that “whether the employees (who wddde testifying) and defendant had
their medical marijuana cards was relevant to whether Defendant aided and
abetted them, given that oneuld not aid or abet seething that is legal.

“The trial court agreed with thprosecution and wdéind no abuse in
discretion on the issue.”

The Court of Appeals erred when it opirtba]t] the trial court did not abuse
its discretion when it failed to allow the jury to determine whether
maintaining a drug house was the gabsal purpose of the use of the
property at the two locatns in counts 4and 5 as [the Supreme Court]
required in People v. Thompson . .ndatrial counsel wa ineffective for
failure to know the law and request additional clarifying jury instructions.
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VII.

The evidence was insufficient in Counts 3 and 7 that Mr. Koshmider aided
and abetted Jayson Hunt & Mike Muwvay to illegal distribution of
marijuana.

(Pet., ECF No. 1, PagelD.5-16Betitioner also raises colleatly, as petitioner habeas ground

VIII, the six issues set forth in hpgo perbrief on appeal, which he attached to his petition:

VIII.

XI.

XIl.

XIII.

The trial court erred in its discreti and denied Defendant-Appellant his
due process rights to a fair trial whedéclined to grant a mistrial based on
the prosecution’s misstatement of law.

Defendant-Appellant has been chargedd, convicted, and sentenced to a
term of incarceration in violation of ficonstitutional rigts of due process
for the “misinterpretation” of the language detailed in the Michigan Medical
Marijuana Act.

The trial court erred and abused discretion and denied Defendant-
Appellant his due process right to a faial when it allowed the prosecution
to commit misconduct.

The prosecution failed to produce legally sufficient evidence.

Mazuris controlling case law as it furthéefines the statutory definition of
medical use.

Defendant-Appellant has been denied access to the courts by being
incarcerated in an MDOC facility that has no law library computer to
research case law to effectiyelrite his Standard 4 Brief.

(Std. 4 Br., ECF No. 1-1, PagelD.45-46.)

II. AEDPA standard

This action is governed by the Antiterrem and Effective Bath Penalty Act of

1996, Pub. L. 104-132, 110 Stat. 1214 (AEDPA)e NEDPA “prevents federal habeas ‘retrials™

and ensures that state court convictions arengi¥ect to the extergossible under the lavBell

v. Cone 535 U.S. 685, 693-94 (2002). An applicatfon writ of habeas corpus on behalf of a

person who is incarcerated pursutma state conviction cannot be granted with respect to any

claim that was adjudicated on the merits in state court unless the adjudication: “(1) resulted in a

decision that was contrary tor involved an unreasobi application ofclearly established



federal law as determined by thepBeme Court of the United States;(2) resulted in a decision
that was based upon an unreasonable determinatibe ¢dicts in light ofthe evidence presented
in the state court proceeding.” 28 U.S.C. § 2254{)is standard is fitentionally difficult to
meet.” Woods v. Donaldb75 U.S. |, 135 S. C1372, 1376 (2015) (internal quotation omitted).

The AEDPA limits the source of law to essdecided by the United States Supreme
Court. 28 U.S.C. § 2254(d). Thourt may consider only the hahgdjs, and not the dicta, of the
Supreme CourtWilliams v. Tayloy 529 U.S. 362, 412 (200ailey v. Mitchell 271 F.3d 652,
655 (6th Cir. 2001). In determining whether fediéxer is clearly established, the Court may not
consider the decisions @wer federal courtsLopez v. Smith674 U.S. 1, 4 (2014Marshall v
Rodgers 569 U.S. 58, 64 (2013Rarker v Matthews567 U.S. 37, 48-49 (2012}Villiams, 529
U.S. at 381-82Miller v. Straulh 299 F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does imatlude decisions of the Supreme Court announced after the last
adjudication of the merits in state coufbreene v. Fishes65 U.S. 34, 37-38 (2011). Thus, the
inquiry is limited to anexamination of the legal landscapeiasvould have appeared to the
Michigan state courts in light of Supremeoutt precedent at the time of the state-court
adjudication on the meritsMiller v. Stoval] 742 F.3d 642, 644 (6th Cir. 2014) (citiGgeene
565 U.S. at 38).

A federal habeas court may issue the writ uitikde “contrary to” clause if the state
court applies a rule differentdm the governing law set forth the Supreme Court’s cases, or if
it decides a case differently than the Sumpe Court has done on set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingVilliams, 529 U.S. at 405-06). “To satisfy
this high bar, a habeas petitiomerequired to ‘show that the state court’s ruling on the claim being

presented in federal court was so lacking inifjestion that there waan error well understood



and comprehended in existitayv beyond any possibility fdairminded disagreement.Woods
135 S. Ct. at 1376 (quotingarrington v. Richter 562 U.S. 86, 103 (2011)). In other words,
“[w]here the precise contours tie right remain unclear, statewrts enjoy broad discretion in
their adjudication of @risoner’s claims.”White v. Woodall572 U.S. 415, 424 (2014) (internal
guotations omitted).

The AEDPA requires heightened respfor state factual findingsierbert v. Billy,
160 F.3d 1131, 1134 (6th Cir. 1998). A determinatiba factual issue madw®y a state court is
presumed to be correct, and the petitionettiravurden of rebutting the presumption by clear and
convincing evidence. 28 U.S.C. 8§ 2254(e)@avis v. Lafler 658 F.3d 525, 531 (6th Cir. 2011)
(en bang; Lancaster v. Adam$24 F.3d 423, 429 (6th Cir. 200Bailey, 271 F.3d at 656. This
presumption of correctness is accorded to findioigstate appellate courts, as well as the trial
court. SeeSumner v. Matad49 U.S. 539, 546 (19813mith v. Jagp888 F.2d 399, 407 n.4 (6th
Cir. 1989).

Il. TheMMMA

According to the Michigan Court of Appasalat the time Petitioner committed the
charged offenses, the MMMA offered four tiligt protections from prosecution for and/or
conviction of marijuana offensgknown as the 8§ 4 immunities:

1. A registered qualifying patient erggad in the medicalise of marijuana
could possess up to 2.5 ounces @fhls marijuana andp to 12 marijuana

plants, kept in an enclosed, lockextifity, unless that patient specified a
primary caregiver during thetate registration process.

2. A registered primary caregiver could possess up to 2.5 ounces of usable
marijuana and 12 marijuana plants inexrtlosed locked facility for each
registered qualified patient who has specified the primary caregiver during
the registration process, if the casagiis assisting the qualifying patient
with the medical use of marijuana.

3. A person can be in the presencetld medical use of marijuana in
accordance with the MMMA.



4. A person can assist a registergdalifying patient with using or
administering marijuana.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.27-2%)milarly, at trial, a patient and a patient’s
primary caregiver could asseretmedical purpose oharijuana use as aféase, known as the
8 8 defenses, to a marijuana charge if the evidence shows:

(1) A physician has stated that, in fifeysician’s professiomapinion, after having
completed a full assessment of the patient's medical history and current medical
condition made in the cours# a bona fide physiciapatient relationship, the
patient is likely to receive therapeutic or palliative benefit from the medical use of
marihuana to treat or alleviate the pat®serious or debilitating medical condition

or symptoms of the patient's serious or debilitating medical condition;

(2) The patient and the patient’s primamgregiver, if any, we collectively in
possession of a quantity of marihuanattivas not more than was reasonably
necessary to ensure the uemtipted availability omarihuana for the purpose of
treating or alleviating the patient's saus or debilitating medical condition or
symptoms of the patient’s serious or debilitating medical condition; and

(3) The patient and the patient’'s primagregiver, if any, we engaged in the
acquisition, possession, cultivation, méauure, use, delery, transfer, or
transportation of marihuanar paraphernalia relating the use of marihuana to

treat or alleviate the patient’s seriouglebilitating medical condition or symptoms
of the patient's serious debilitating medical condition.

Mich. Comp. Laws § 333.26428(a).

It is the prerogative of the state to defthe elements of arime and the federal
courts are bound by ¢ir determination.See Johnson v. United StgtS9 U.S. 133, 138 (2010)
(“We are, however, bound by the Florida Supreroer€Cs interpretation of state law, including
its determination of the elements . . . Jackson v. Virginiad43 U.S. 307, 324 n.16 (1979) (“The
respondents have suggested that this constitutsbaadlard will invite intrusions upon the power
of the States to define criminal offenses. Quite to the contrary, the standard must be applied with
explicit reference to the substamiglements of the criminal offemas defined by ate law.”). It
is also the prerogative of the state to defidef@nse and under what circsii@nces it applies to a
particular crime.See Foucha v. Louisian&04 U.S. 71, 96 (1992a¢knowledging “the general
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rule that the definition of both crimes and defenses is a matter of state law Gimé}ty v. Elo

40 F. App’x 29, 32 (6th Cir. 2002) $tates are free to define teeements of, and defenses to,
crimes. . . . In determining whwedr a petitioner was &tled to a defense under state law, federal
courts must defer to state-court intetptions of the state’s laws . . . .").

The federal courts have no pemto intervene on the basif a perceived error of
state law.Wilson v. Corcoran562 U.S. 1, 5 (2010Bradshaw v. Richeyp46 U.S. 74, 76 (2005);
Estelle v. McGuire502 U.S. 62, 67-68 (1991Rulley v. Harris 465 U.S. 37, 41 (1984). The
decision of the state courts on a state-issue is binding on a federal cougeeWainwright v.
Goode 464 U.S. 78, 84 (1983). The Sixth Circuitagnizes “that a state court’s interpretation
of state law, including one announced on direceappf the challenged conviction, binds a federal
court sitting in habeas corpus.”Stumpf v. Robinserv22 F.3d 739, 746 n.6 (6th Cir. 2013)
(quotingBradshaw 546 U.S. at 76)See also Thomas v. Stephenft98 F.3d 693, 700 n.1 (6th
Cir. 2018) (same). Thus, when the Michigan cosatg what is and what i®t usable marijuana,
what does or does not constitute the use or admatimt of marijuana, and what is or is not an
enclosed, locked facility, the state cosidetermination binds this Court.

Many of the Petitioner's Heeas issues ask thiso@t to undo the Michigan
appellate court’s interpretation of the MMMA. Thatbeyond the scope of habeas review. One
of the reasons Petitioner could not avail himsélthe MMMA'’s protections is that he was in
possession of marijuana edibles and liquid margueoncentrate. Edibles and concentrate were
not included in the definition of usable marij@aander the statute at the time of Petitioner’s
offenses. They were added by statute effeciecember 16, 2016. Petitioner argues that the
amendment should be applied retroactively e Tyislation seems support his argumeniSee

2016 Mich. Pub. Acts 283 (“This andatory act is curative and applies retroatyias to the
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following: clarifying the quantities and form afarihuana for which a person is protected from
arrest . . . ."). Yet, despite Petitioner’'s argutm@garding retroactivityand the language of the
MMMA amendment, the Michigan Supreme Colat stand the Michigan Court of Appeal’s
opinion that the amendment would apply only pemgwely. That state court determination of
state law binds this Court.

Petitioner’s ability to enjoy the MMM#Asafe harbor was also hampered by his
access to a basement room in his home that c@atanarijuana plants. He claims the marijuana
was not accessible to him, it belonged theos, and was kept in compliance with the MMMA
because it was in an enclosed, locked facilithe state courts, however, determined that a room
that can be opened by removing a screw withrevgdriver that is conveently placed on a table
adjacent to the door is not an enclosed, lockeditiaciThat issue of state law is conclusively
resolved for purposes of habeas review.

Finally, Petitioner contends that the ts&r of marijuana from the dispensary
employees to the controlled buyers was “légalder the MMMA and hecannot be prosecuted
for being present during or fordang and abetting such “legal”tadgty. The tesimony established
that neither Petitioner nor the dispensary employese registered caregivers for the controlled
buyers. Thus, the transactions could not bedllegnder the first three cagories of immunity.
Moreover, the court of appeals concluded thedaction was also nandered “legal” under the
fourth category of immuty because the transfer of marijuana to a qualifying patient was not
assisting with the use or admstering of marijuana. Agaj this Court is bound by those
determinations os$tate law.

The binding state-law determinationdescribed above entirely undercut

Petitioner’'s arguments on habeas issueshidfivdepends upon the retroactivity of the MMMA
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amendments), Il (which depends upon whethditi®eer had access to the marijuana in the
basement), Il (which depends upon redefining aisadministration of mguana), IX (which
depends upon a determination that the state courts misinterpreted the MMMA), and XII (regarding
which state authorities control thefinition of medical use). Petither attempts to show that the
state courts’ determinati regarding the MMMA are contratg state law—issues that are not
cognizable on habeas review. Petitioner hterly failed to show that the state court’s
determinations with regard to those issues @ntrary to, or an ueasonable application of,
clearly establishetederallaw. Accordingly, he is not entitieto habeas relief on those claims.

V. Insufficient evidenceregarding MMMA immunities and defenses

A 8§ 2254 challenge to the sufficiencytbke evidence is governed by the standard
set forth inJackson v. Virginia443 U.S. at 319, which is “whethefter viewing the evidence in
the light most favorable to thegmecution, any rational trier cdiét could have found the essential
elements of the crime beyond a reasonable doubt.” This standard of review recognizes the trier of
fact’s responsibility to resolve reasonable diote in testimony, to weigh the evidence, and to
draw reasonable inferences framasic facts to ultimate factéd. Issues of credibility may not be
reviewed by the habeaswrt under this standardseeHerrera v. Colling 506 U.S. 390, 401-02
(1993). Rather, the habeas court is requirezkémmine the evidence sugfing the conviction, in
the light most favorable to thegsecution, with specific referencette elements of the crime as
established by state lawlackson 443 U.S. at 324 n.1&llen v. Redmam858 F.2d 1194, 1196-
97 (6th Cir. 1988).

Petitioner’s challenges to the sufficiencytioé evidence are notally directed at
the prosecutor’s failure to introduce sufficient evickenf the elements of the offenses. Petitioner

does not dispute that the prosecuntroduced sufficient evidee that he—or the dispensary

12



employees—delivered marijuanélor does Petitioner dispute that there was sufficient evidence
that he possessed marijuana on the day the searcants were executetie has not argued that
there was not sufficient evidenteat he kept and maintainedsiiome or the dispensary knowing
the buildings were used for keagior selling marijuana. In shpit is beyond dispute that there
was sufficient evidence to show that Petitionat bald marijuana, possessed marijuana with the
intent to deliver it, aided and atted the sale of mi@grana, and kept anahaintained a house and
dispensary where marijuana was grown, kept, at.sliistead, he contends there was insufficient
evidence that that activities were illegal based on the affirmative defenses available under the
MMMA.

In Smith v. United State$68 U.S. 106 (2013), the Supreme Court considered
whether the prosecutor was bound to prove ahsence of an affirmative defense beyond a
reasonable doubt. The Court reasoned:

While the Government must prove beyonrdasonable doubt “evefsgict necessary
to constitute the crime with whidthe defendant] is chargedsi re Winship 397
U.S. 358, 364 (1970), “[p]roof of the nonexaste of all affirmtve defenses has
never been constitutionally requiredPatterson v. New Yorikd32 U.S. 197, 210,
(1977). The State is foreclosed from shg the burden of prodb the defendant
only “when an affirmative defense doesgate an element of the crimeMartin

v. Ohig 480 U.S. 228, 237 (1987) (Powell, dissenting). Where instead it
“excuse(s] conduct that would otherwise flagishable,” but “does not controvert
any of the elements of the offense litSe¢he Government has no constitutional
duty to overcome the defense beyond a reasonable doidain v. United States
548 U.S. 1, 6 (2006).

Smith 568 U.S. at 110.
The Michigan Supreme Caduacknowledged the propeomstitutional limits when
it determined the appropriate burderpodof with regard to MMMA defenses:

The MMMA is silent regarding the burden of proof necessary for a defendant to be
entitled to immunity under 4. When statutes are sileagt to the burden of proof,

“we are free to assign it as we see fit, as long as we do not transgress the
constitutional requirement that we nptace on the defendant the burden of
persuasion to negate alement of the crime.”
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Assigning the burden of proof involves twigstinct legal concepts. The first, the
burden of production, requires a partypimduce some evidence of that party’s
propositions of fact. The second, the dam of persuasion, requires a party to
convince the trier of fact #t those propositions of faate true. The prosecution
has the burden of proving every elemmeha charged crime beyond a reasonable
doubt. This rule of law exists part to ensure thédthere is a presumption of
innocence in favor of the accused . . . @a@nforcement lieat the foundation of
the administration of our criminal wa” To place the burden on a criminal
defendant to negate a specific elemena afime would clearly run afoul of this
axiomatic, elementary, anchdoubted principle of law.

A defendant invoking § 4 immunity, howery does so without regard to any
presumption of innocence. The defenddaes not dispute any element of the
underlying charge when ctaing immunity. Indeed, théefendant may even admit

to otherwise unlawful conduct and yetlistie entitled to § 4 immunity. When
claiming 8 4 immunity, the defendant places himself in an offensive position,
affirmatively arguingentittement to § 4 immunity whout regard to his or her
underlying guilt or innocence dhe crime charged. IReople v. D’Angelowe
determined that the accusatorial nature afefendant’s request for a defense of
entrapment, without regard to his ber guilt or innocence of the underlying
criminal charge, required the burden of proof by a preponderance of the evidence
to be allocated to the defendant. The adousd nature of an entrapment defense
and the offensive nature of immunity are similar because in both the defendant
posits an affirmative argument, rather tiifiending a particular charge. We now
follow this well-established rule of crimahprocedure and assign to the defendant
the burden of proving 8 4 immunity by a preponderance of the evidence.

People v. Hartwick870 N.W.2d 37, 50-51 (Mich. 2015) (footnotawitted). With respect to the
8 8 defenses, the defendafgo has the burden of proof:

[1]f a defendant establishes these elemantsno question of fact exists regarding
these elements, then the defendant is entiletismissal of theriminal charges.

We also clarified that if questions of fatist, then “dismissal of the charges is not
appropriate and the defense must be submitted to the jury.” Additionally, if a
defendant has not presented prima facie evidence of each element of § 8 by
“present[ing] evidence from which a reasble jury could conclude that the
defendant satisfied the elements of theadf8mative defense, . . . then the circuit
court must deny the motion to dismis® tbharges,” and “théefendant is not
permitted to present the8gdefense to the jury.”

Hartwick, 870 N.W.2d at 56.
The State of Michigan may constitutionadliift the burden of proof with respect

to the MMMA immunities and defems. They have done so.ndler those circumstances, there
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can be no claim that the evidence was insufficiemstablish the elements of the offense. When
Petitioner contends the actions of the disaey employees were legal under the MMMA and,
therefore, Petitioner did notcdhiand abet a crime, and Petiter claims his own actions in
possessing or delivering marijuana or kee@ng maintainingirug houses were legal under the
MMMA, he raises only statlaw issues regarding an affirnvat defense, not an issue of the
constitutional sufficiency of # evidence regarding the offenses with which he was charged.
Accordingly, with regard to habeas issues Vidl a6, Petitioner has failed to show that the state
courts’ determinations are coaty to, or an unreasonable #pation of, clearly established
federal law and he is not entil¢o relief on those claims.

V. Evidenceregarding medical use of marijuana

Because of the trial court’s pretrial detgnation that Petitiner could not avail
himself of the MMMA imnunities and defenses, thesecutor filed a motioim limineto exclude
evidence at trial in support of the MMMA affirmagidefenses. The trial court granted the motion.
Petitioner challenges the “blartkeprohibition and the specifiexclusion of evidence that
Petitioner and the dispensary employlead their medical marijuana cards.

The Michigan Court of Appeals rejected Petitioner's characterization of the
evidence exclusion as a “blanke&clusion. The appellate cououind that the trial court excluded
only evidence that Petitioner and the dispensargloyees who participated in the controlled buys
had valid medical marijuana cards. (Midt. App. Op., ECF No. 1-1, PagelD.34-35.) The
appellate court’s finding is consistent with Retier's description of th trial court’s ruling.
Petitioner reports the trial courtecision as follows: “The triadourt stated: So, as a result, |
believe that the fact that Mr. Holloway or Mrukt or Mr. Koshmider has a . . . medical marijuana

card for medical treatment is nalevant under 401, and 402 tellsthat irrelevant evidence is
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not generally admissible.” (Appl. for Leave Appeal, ECF No. 1-1, PagelD.101.) Petitioner's
claim of a blanket prohibitions not borne out by the recordindeed, the appellate court
specifically noted that “[d]este the trial court’sruling, the trial was nglete with testimony
concerning the MMMA.” [d., PagelD.35 n.1.)
The Michigan Court of Appeals upheldethrial court's exclusion of the valid

medical marijuana card evidence:

Because defendant was not entitledthie protections of the MMMA, and his

employees testified that the@yere not registered caregrédo anyone and that they

sold marijuana to people from Best Cadillac Provisions, whether defendant or his
employees possessed a vatiddical marijuana card.

(Id., PagelD.35) (footnote omitted).

The extraordinary remedy of habeas cwmrdies only fora violation of the
Constitution. 28 U.S.C. § 2254(a). e Supreme Court explainedistelle 502 U.S. at 62, an
inquiry whether evidence was properly adnuitte improperly excluds under state law “is no
part of the federal court’s habaaview of a state conviction [forf]is not the provice of a federal
habeas court to re-examirs¢ate-court determinationsn state-law questions.”ld. at 67-68.
Rather, “[iln conducting habeas review, a federal court is limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United Statdsé&t 68. State-court evidentiary
rulings cannot rise to the leveldiie process violations unless tlodfend some principle of justice
so rooted in the traditions and consciencewfpeople as to banked as fundamentaGeymour
v. Walker 224 F.3d 542, 552 (6th CR000) (quotation omittedgccordColeman v. Mitche]l268
F.3d 417, 439 (6th Cir. 2001Bugh v. Mitchell 329 F.3d 496, 512 (6th Cir. 2003). This approach
accords the state courts wide latitudeuling on evidentiary mattersSeymour224 F.3d at 552

(6th Cir. 2000).
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Further, under the AEDPA, the court may gadnt relief if itwould have decided
the evidentiary question differentlyThe court may only grant relid@fPetitioner is able to show
that the state court’s evidentiary ruling wasconflict with a decision reached by the Supreme
Court on a question of law ortifie state court decided the evitlary issue differently than the
Supreme Court did on a set of madélyi indistinguishable factsSanders v. Freema221 F.3d
846, 860 (6th Cir. 2000). Petitioner hast met this difficult standard.

Petitioner brings this issue within the realm of habeas cognizability when he
suggests that the exclusion of this evidence degrivm of a defense. The Supreme Court has
determined that a criminal fimdant has the right to a “meaningful opportunity to present a
complete defense.California v. Trombetta467 U.S. 479, 485 (1984Quoted in Holmes v. S.
Caroling, 547 U.S. 319, 324 (2006). The right is ded from the Sixth Amendment rights to
compel and confront withesses and from the Praress Clause of the Fourteenth Amendment.
See Holmes547 U.S. at 324Crane v. Kentucky476 U.S. 683, 690 (1986Chambers v.
Mississippj 410 U.S. 284, 302 (1973)Vashington v. Texa888 U.S. 14, 19 (1967) (“Just as an
accused has the right to confront the prosecugiwitnesses for the purpe of challenging their
testimony, he has the right to present his own w#&as to establish a defensThis right is a
fundamental element of dyeocess law.”).

The Supreme Court, however, repeatedly feeognized that thigght to present a
defense is subject toasonable restrictionsSee United States v. Scheffée23 U.S. 303, 308
(1998); Taylor v. lllinois 484 U.S. 400, 410 (1988) (the Sixth Amendment does not confer on the
accused an “unfettered right tdfer testimony that is incompett, privileged, or otherwise
inadmissible under standardles of evidence”)Rock v. Arkansas483 U.S. 44, 55 (1987);

Chambers410 U.S. at 295ee alsaNVong v. Moneyl42 F.3d 313, 325 (6th Cir. 1998).
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“[S]tate and federal rulemakers habeoad latitude under the Constitution to
establish rules excluding evidence from criminal trials. Such rules do not abridge
an accused’s right to present a defensdosg as they are not “arbitrary” or
“disproportionate to the purposes they designed to serve. Moreover, we have
found the exclusion of evidence tde unconstitutionally arbitrary or
disproportionate only where it has infringggbon a weighty interest of the accused.

Scheffer523 U.S. at 308 (internaitations omitted). Here, the trial court excluded the evidence
based on a standard rule of evidence—axrant evidence is not admissible.

Petitioner has failed to show that the stedurt’s evidentiary ruling was in conflict
with a decision reached by the Supreme Court on stigueof law or that the state court decided
the evidentiary issue differentlyah the Supreme Court did on askaterially indistinguishable
facts. Accordingly, he canndiew that the state courts’ exclois of the evidence (habeas grounds
IV and V) is contrary to, oan unreasonable application of clgaestablished federal law.
Certainly, it is no surprise that a court is nohstitutionally compelled tadmit evidence that is
determined to be irrelevant.

Petitioner’s claim fails, hower, on a more fundamentalel. Petitioner was not
denied the opportunity to presendefense by exclusion of theigdence, he was denied the right
to present the evidence because the court fadaoisly, and constitutionally (see 8§ Ill and IV
above), determined that Petitionead failed to establish entitteent to present the defense.
Petitioner had the burden to present evidence in supptire defense at the pretrial hearing. The
court concluded that he did noieet his burden and, therefoesjdence regardg immunity and
defenses under the MMMA was rendgigelevant at his trial.

VI. Juryinstructionsregarding keeping a drug house

Petitioner contends the jury instructiaregarding keeping and maintaining a drug
house were deficient and that lisunsel rendered ineffectiveséstance in faihg to request

additional instructions regarding that charge. Section 333.7405 of the Michigan Compiled Laws
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prohibits, among other thingskrfowingly keep[ing] or mainta[ing] a store, shop, warehouse,
dwelling, building, vehicle, boat, aircraft, or ottstructure or place that is frequented by persons
using controlled substances in violation of this article for the purpose of using controlled
substances or that is used for keeping or sellimgycled substances in vation of this article.”
Mich. Comp. Laws § 333.7405(d). Petitioner was accused of violating the section by keeping and
maintaining his house drthe dispensary.
With regard to those charges, the tdalrt instructed the jury as follows:

To prove this charge, the prosecutorstnprove each of the following elements

beyond a reasonable doubt: First thatdiendant knowingly kept or maintained,

as to count 4, a building, and as to count 5, a dwelling; second, [th]at this building

and/or dwelling was frequented by persdaos the purposes of illegally using

controlled substances, or used for illegdgeping controlled substances, or used

for illegally selling of controlled substaes; third, that the defendant knew that the
building and or dwelling was frequentedused for such illegal purposes.

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.36.) Petitioner contends the instruction fell short
because it did not further define “keep or mairitéarequire that the impper use of the property
must be a substantial purpose and mustd@inuous to some degree as set ouReople v.
Thompson730 N.W. 2d 708 (Mich. 2007). (Appl. fbeave to Appeal, ECF No. 1-1, PagelD.109-
111.) Petitioner cite$eople v. Norfleet897 N.W.2d 195 (Mich. Ct. App. 2016), for the
proposition that absent such clarification, the instructameserroneous.

The Thompsoncourt said nothing about jury imgttions. It spoke only to the
meaning of “keep or maintain.” TH&ompsorcourt rejected the interpretive gloss that the court
of appeals had applied, relying instead on the straightforward dictionary definitions of the words.
Thompson730 N.W.2d at 712-14. Theorfleetcourt did not concludegs Petitioner contends,
that the instructions without tlghompsorclarification are erroneousnstead, the court held that

there was no prejudice that arose from the “alleigstructional error” because there was ample
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evidence that the use was a substantial purpose and was continuous to somé\defget 897
N.W.2d at 201.

The Michigan Court of Appeals reached mitar conclusion in Petitioner’'s case.

As an initial matter, however, Petitioner's appellate panel concluded that the “instruction
accurately set forth the elements of maintajra drug house.” (MiclCt. App. Op., ECF No. 1-

1, PagelD.36.) Additionally, thappellate court found that it waessentially uridputed that
Petitioner continuously used his house and théjmaaa dispensary for éhsubstantial purpose of
keeping and/or selling marijuan®etitioner does not challentfese factual determinations.

Typically, a claim that a trial court gav@n improper jury instruction is not
cognizable on habeas review. “Before a fedevalt may overttn a conviction resulting from a
state trial in which [the challenged] instruction was used, it must be established not merely that the
instruction is undesirable, erronepwos even ‘universallcondemned,’ but that violated some
right which was guaranteed to the defant by the Fourteenth Amendmen€Cupp v. Naughten
414 U.S. 141, 146 (1973). The Supreme Court hasatibthe subcategory wistructional errors
that warrant habeas relief very narrowlystelle 502 U.S. at 73 (citin@owling v. United States
493 U.S. 342, 352 (1990) (“Beyond the specific guaesenumerated in the Bill of Rights, the
Due Process Clause hamsited operation.”).

The Due Process Clause requires thatyegkement of the charged crime be proven
beyond a reasonable doulit.re Winship 397 U.S. 358, 364 (1970). When a jury is not properly
instructed with regard to the elements of the charged ctireelue procesggtit to proof beyond
a reasonable doubt is implicateBandstrom v. Montand42 U.S. 510 (1979)As noted above,
however, it is the prerogative of the state to define the elements of the crime and the federal courts

are bound by their determinatiokee Johnsqrb59 U.S. at 138Jackson443 U.S. at 324 n.16.
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Here, the state appellate courts stated that the instruction accurately set forth the elements of the
crime. That is all that due process requires. &foee, Petitioner has faildd show that the state
courts’ determinations regarding his instructiodiaallenge are contrary to, or an unreasonable
application of clearly ¢ablished federal law.

Petitioner’s additional claim that counsehdered ineffective assistance because
counsel failed to request additial clarifying instructions alséails. The Michigan Court of
Appeals analyzed the claim as follows:

Defendant testified at trial that he usadd paid rent for the building at Best
Cadillac Provisions in order to sell mediozarijuana out of the building. Because
the trial court determined that defendanswat entitled to the protections afforded
by the MMMA, defendant’s testimony, by itselfas sufficient teestablish that he
knowingly kept the building for keepingr selling controlled substances in
violation of MCL 333.7405. This is so evénthe jury had been instructed, as
defendant now asserts should have been, that €&p or maintain” under the
maintaining a drug hoascharge required that the cailed substance use be both
continuous and a substai purpose for which theuilding was used.

Defendant also testified thae had marijuana ediblés a backpack seized from

his home and that he did not take therBést Cadillac Provisions because people
purchasing from there only wanted the muema flowers. Defedant did not testify

that all of the items in the backpack wérepersonal use; only that he was storing
them at his home. Further evidence waslpced showing that at least one of the
two rooms in his basement was nobcked” but was instead, easily accessed
through the removal of a sirgkcrew, and that a quantity of marijuana leaves,
stems and clippings were in the opeeaaof his basement, completely accessible
to him. Defendant also testified that he brought the marijuana to Best Cadillac
Provisions for it to be sold there on an asindaily basis, allowing for an inference
that the marijuana was kept at his home and then transported to Best Cadillac
Provisions as needed. Again, this evide was sufficient to establish that
defendant knowingly kept siihouse for the purpose ofig controlled substances

or for keeping or sellingontrolled substances ifally, in violation of MCL
333.7405(1)(d), even if ehjury had been instructexs defendant[] contends was
required.

Further, counsel was not ineffective foilifay to request the instruction, because
the direct and circumstantial evidence clearly established defendant’s guilt. The
phrase “keep or maintain” implies usage with some degree of continuity that can
be deduced by actual obsereatiof repeated acts or circumstantial evidence.
People v Thompsod77 Mich 146, 155; 730 N®d 708 (2007). There were
repeated controlled buys at Best CadilProvisions and circumstantial evidence
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that defendant knowingly kept controlledbstances at his hanfor purposes of
supplying Best Cadillac Provisis, and kept illegal mguana edibles at his home
for personal use and/or for sale. Givilie evidence at trial, counsel is not
ineffective for failing toadvance a meritless argument or raise a futile objection
concerning the properly given jury instructior®eople v Erickser288 Mich App
192, 201; 793 NW2d 120 (2010).

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.36-37.)

The appellate court’s analysis is entirehnsonant with clearly established federal
law. In Strickland v. Washingtor166 U.S. 668 (1984), the Sepne Court established a two-
prong test by which to evaluate claims of inefifee assistance of counsel. To establish a claim
of ineffective assistance of coungtle petitioner must prove: (t)at counsel’s performance fell
below an objective standard ofasonableness; and (2) thauosel's deficient performance
prejudiced the defendant resulting in andliable or fundamentallynfair outcome.ld. at 687.

A court considering a claim of ineffective agance must “indulge arehg presumption that
counsel’s conduct falls within the wide rangjereasonable professional assistandel.”at 689.
The defendant bears the burden of overcomiegptiesumption that the challenged action might
be considered sound trial stratedy. (citing Michel v. Louisiana350 U.S. 91, 101 (19558¢ee
also Nagi v. United State€90 F.3d 130, 135 (6th Cir. 1996) (Hwig that couns& strategic
decisions were hard to attack). The court musrd@ne whether, in light of the circumstances as
they existed at the time of counsel’s actionbg“tdentified acts or oissions were outside the
wide range of professionally competent assistan&rickland 466 U.S. at 690. Even if a court
determines that counsel’s performance was outsideahge, the defendantrist entitled to relief

if counsel’s error had no effect on the judgmdait.at 691.

Petitioner faults his counsel for not objacfito the instruction as given. The state
appellate court concluddtat the instruction as given wpsoper and that any objection would

have been meritless. Counsel&lure to make drivolous or meritlessargument does not
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constitute ineffective assistance of coun&hith v. Bradshayb91 F.3d 517, 523 (6th Cir. 2010).
“Omitting meritless arguments is neither madionally unreasonabi®r prejudicial.” Coley v.
Bagley 706 F.3d 741, 752 (6th Cir. 2013). The staipedlate court’s rejdon of Petitioner’s
ineffective assistance aha, therefore, is neithiecontrary to, nor an waasonable application of,
clearly established federal law.céordingly, Petitioner is not entitléd habeas relief on his claims
regarding the jurynstructions (habeas ground VI).

VII.  Prosecutorial misconduct

Petitioner’s claims of prosecutal misconduct appear in higo per brief filed in
the Michigan Court of Appeals and attachedtitopetition. (Std. 4 Br., ECF No. 1-1, PagelD.44-
65.) The brief's six discrete numbered habgesunds set forth above bespeak a level of
organization that is sorely laicly in the body of the briefld., PagelD.52-64). Petitioner’s
argument consists of a six-padleree-year history of his struggles with the Traverse Narcotics
Team. [d., PagelD.52-57.) That history, howevercept for a few sentenseset forth below,
does not relate to the issues he raises in tie¢ éxcept to highlight his claim that he is being
singled out and treated unfairly.

The first numbered ground rfaelief in Petitioner'sbrief—habeas ground VIIi
above—claims that the trial cowetred when it denied Petitionerisotion for a migial based on
the prosecutor's misstatement of the lawd.,(PagelD.45, 50.) That ground merited a few
sentences in Petitionprefatory history:

During closing arguments the prosecutold lies about me and the Michigan
Medical Marijuana Act.My attorney caught the liesxd requested a sidebar. The
judge told the jury to leave the roomdathen agreed with my lawyer that the
prosecutor was wrong. He (the judgsked “What remedy do you seek?” My

attorney said: “Mistrial.” This was denied. Theaugilge said he would give a
“curative instruction” to the jury to disgard what they just saw and heard.
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(Id., PagelD.56.) Beyond that degtidon, however, the only contein Petitioner’s brief that
might relate to the claim is a four-page listind.(PagelD.61-64) of transcript references that
purport to identify instances during Petitiorsetestimony, closing arguments, and sentencing
where the prosecutor took some action that Basgti contends was wrongful. The instances that
relate to closing argument afeose tied to transcript pages 9B087. Generally, it is apparent
that Petitioner uses his vedjfferent interpretation of th&iMMA to brand statements by the
prosecutor as lies. Nonetheless, among Petitioterscript references the following: “pg.
1009 [Petitioner’s counsel] objectswuizual aid by [the prosecutor].”ld;, PagelD.62.)

Petitioner’s presentation of this issudlie state appellate casywhich he repeats
in this Court, is so cryptic and scant that this Court has no clue regarding the nature of the
prosecutor’s misconduct or whatepudice might have remainedtexf the curative instruction.
That same problem apparentlyrfimoxed the Michigan Court of Apals. That court made no
reference whatsoever to Petitioner’s claim regarding the request for or denial of a mistrial in
connection with the prosecutor’s closing argumeBut, the appellate court acknowledged that
Petitioner presented several additional argumemisé of which merit relief.” (Mich. Ct. App.
Op., ECF No. 1-1, PagelD.39.)

In order for a petitioner to be entitled to habeas relief on the basis of prosecutorial

misconduct, the petitioner must demonstrate tth@aprosecutor’s impropeonduct “so infected
the trial with unfairness as to make the resulting conviction a denial of due prodeasdén v.
Wainwright 477 U.S. 168, 181 (1986) (quotimpnnelly v. DeChristoforo416 U.S. 637, 643
(1974)). “[T]he touchstone of due process analysiss.the fairness of the trial, not the culpability

of the prosecutor.”Smith v. Phillips455 U.S. 209, 219 (1982)). é&valuating the impact of the

prosecutor’s misconduct.caurt must consider the extentitich the claimed misconduct tended
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to mislead the jury or prejudice the petitioner,et¥ter it was isolated or extensive, and whether
the claimed misconduct waslitierate or accidentalSeeUnited States v. Young70 U.S. 1, 11-
12 (1985). The court also must ciles the strength dhe overall proof establishing guilt, whether
the conduct was objected to by counsel and whetleerative instruction weagiven by the court.
See id.at 12-13;Darden 477 U.S. at 181-82Donnelly, 416 U.S. at 646-4Berger v. United
States 295 U.S. 78, 84-85 (1935).

“Claims of prosecutorial mismduct are reviewed defetelly on habeas review.”
Millender v. Adams376 F.3d 520, 528 (6th Cir. 2004) (citiBgwling v. Parker344 F.3d 487,
512 (6th Cir. 2003)). Indeed, “[t]he Supreme Chas clearly indicated that the state courts have
substantial breathing room when considgriprosecutorial misconduct claims because
‘constitutional line drawing [in prosecutorial misconduct cases¢essarily imprecise.’Slagle
v. Bagley 457 F.3d 501, 516 (6th Cir. 2006) (quotibgnnelly, 416 U.S. at 645). Thus, in order
to obtain habeas relief on a prosecial misconduct claim, a habeastitioner must show that the

state court’s rejection of his pexsutorial misconduct claim “was dacking in justification that
there was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.’Parker, 567 U.S. at 47 (quotinigarrington, 562 U.S. at 103).

Petitioner offers this Court nothing to shdlat the appellate court’s rejection of
his claim was so lacking in justification that firminded jurists would age. Therefore, he has
failed to show that the state court’s rejectmhis claim is contrary to, or an unreasonable
application of, clearly establistidederal law.

The third numbered ground for relief iRetitioner’'s brie—habeas ground X

above—claims that the trial cawrred when it allowed the @gecution to commit misconduct.

(Std. 4Br., ECF No. 1-1, PagelD.46, 50.) Petitionérief explains thiground in some detail.
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(Id., PagelD.58-59.) Petitioner cotams that the prosecutor monitted misconduct when he
introduced evidence of Pettier's “other bad acts.” Id.) The Michigan Court of Appeals
specifically addressed this claim:
[Dlefendant claims that the proséiom engaged in misconduct by introducing
“other acts evidence” which impermissibly prejudiced him before the jury.
Defendant claims he was entitled to atna$ based on this misconduct. However,
the challenged evidence was a good-faith effort to admit evidence does not
constitute misconductPeople v Dobek274 Mich App 58, 70; 732 NW2d 546
(2007). Thatis especially true here whibvestrial court’s ordeexplicitly permitted
the admission of the challenged evidente.the extent that defendant challenges
the admission of the “other acts evidence” under MRE 404(b) in this case as an
evidentiary error, the recorshows that the parties gtipted to the admission of
the 404(b) evidence. “A party cannot stgel a matter and themgue on appeal
that the resultant action was errotfolmes v Holmes281 Mich App 575, 588;

760 NW2d 300 (2008), quotinghapdelaine v Sochoc¢k47 Mich App 167, 177,
635 NW2d 339 (2001).

(Mich. Ct. App. Op., ECF No. 1-1, PagelD.39-40.)

Petitioner does not challenge the apmdell court’s findings that the parties
stipulated to the admission of thether bad acts” evidence. Wieethe parties stipulated to the
admission and the court permittedliitere can be no prosecutoriabgonduct. “A prosecutor may
rely in good faith on evidentiary rulings made the state trial judge and make arguments in
reliance on those rulings.Cristini v. McKee 526 F.3d 888, 900 (6th Cir. 2008). Under those
circumstances, Petitioner’'s onppssible argument would be thedmission of “other bad acts”
evidence violates due processee Webb v. Mitcheb86 F.3d 383, 397 (6th Cir. 2009).

There is no clearly established Supreme Coracedent that holds that a state court
violates the Due Process Clause by permittirgp@nsity evidence in the form of other bad acts
evidence. IrEstelle v. McGuirgthe Supreme Court deted to hold that the admission of prior
acts evidence violated due proce&sstelle 502 U.S. at 75. The Court stated in a footnote that,
because it need not reach the issue, it expitle@ssepinion as to whetharstate law would violate

due process if it permitted the usfgorior crimes evidence to shqwopensity to commit a charged
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crime. Id. at 75 n.5. While the Supreme Court hddrassed whether pri@acts testimony is
permissible under the Federal Rules of Evidesee, Old Chief v. United Statesl9 U.S. 172
(1997);Huddleston v. United State$85 U.S. 681 (1988), it has notpdigitly addressed the issue
in constitutional terms. The Six@ircuit has found that “[t]hens no clearly established Supreme
Court precedent which holds treastate violates due process bynpiging propensity evidence in
the form of other bad acts evidencé&tugh 329 F.3d at 512.

Accordingly, Petitioner cannot show thaktktate court’s rejection of his claim
relating to “other bad acts” evidence is contrto, or an unreasonable application of, clearly
established federal law. Petitioner is not entitled to relief on his claims based on purported
prosecutorial misconduct (habeas grounds VIII and X).

VIIl. Accesstothe courts

Finally, Petitioner contendthat he was denied access to the courts during his
appeal because the facility in iwh he was incarcerated did nobpide him access to an adequate
law library. The court of appeals rejected Petitiselaim concluding thdtis access to the courts
was protected by representationcofinsel at trial and on appedMich. Ct. App. Op., ECF No.
1-1, PagelD.40.) The Sixth Circuit has reached the same conclismitied States v. SmitB07
F.2d 42 (6th Cir. 1990). Even where a crimindledédant waives the right to counsel, he is not
constitutionally entitled to a law librarp facilitate hisself-representationld. at 45-46 citing
Faretta v. California 422 U.S. 806 (1975). Petitioner has, #ere, failed to show that the state
appellate court’s rejection of his claim is comréo, or an unreasonable application of, clearly
established federal law. Accordingly, he is eatitled to habeas relief on this claim (habeas

ground XIII).
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Conclusion

In light of the foregoing, the Court will summarily dis®s Petitioner’s application
pursuant to Rule 4 because it failgatse a meritorious federal claim.

Certificate of Appealability

Under 28 U.S.C. 8§ 2253(c)(2), the Courtshdetermine whethea certificate of
appealability should be granted. A certificaieould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional ght.” 28 U.S.C. § 2253(c)(2). The Sixth
Circuit Court of Appeals haslisapproved issuance of blankdénials of a certificate of
appealability.Murphy v. Ohi9263 F.3d 466, 467 (6th Cir. 200pef curian). Rather, the district
court must “engage in a reasoned assessment otkaeti to determine wither a certificate is
warranted.ld. Each issue must be considered under the standards set forth by the Supreme Court
in Slack v. McDaniel529 U.S. 473 (2000)Murphy, 263 F.3d at 467. Consequently, this Court
has examined each of Petitioner’s claims undeGthekstandard. UndeBlack 529 U.S. at 484,
to warrant a grant of the certifieat[t]he petitioner must demoimate that reasonable jurists would
find the district court's assesent of the constitutional @ims debatable or wrong.ld. “A
petitioner satisfies this standalyy demonstrating that . . . jets could conclude the issues
presented are adequate to deseree@magement to pceed further.”Miller-El v. Cockrell 537
U.S. 322, 327 (2003). In applyirigis standard, the Court may reminduct a full merits review,
but must limit its examiation to a thresholdnguiry into the underlyig merit of Petitioner’s
claims. Id.

The Court finds that reasonable juristsuld not conclude that this Court’s
dismissal of Petitioner’s clainvgas debatable or wrond.herefore, the Couxtill deny Petitioner

a certificate of appealability.
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Moreover, although th€ourt concludes that Petitionbas failed to demonstrate
that he is in custody in violatn of the Constitution and has failemimake a substantial showing
of the denial of a constitutional right, the Codoes not conclude that any issue Petitioner might
raise on appeal wadlbe frivolous. Coppedge v. United State869 U.S. 438, 445 (1962).

The Court will enter a judgment andder consistent with this opinion.

Dated: November 14, 2019 /s/ Paul L. Malpne
PaulL. Maloney
Unhited States District Judge
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