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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERNDIVISION

DOUGLAS EUGENE HUEY

Petitioner, Case No1:19cv-934
V. HonorablePaul L. Maloney
SHANE JACKSON
Respondent.
/
OPINION

This is a habeas corpus action brought by a state prisoner under 28 (2353. §
Promptly after the filing of a petition fdrabeas corpus, the Court must undertake a preliminary
review of the petition to determine whether “it plainly appears from the fatteegdetition and
any exhibits annexed to it that the petitioner is not entitled to relief in the distritf’cBule 4
Rules Governing § 2254 Casege28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petitions that lack merit on their face). A dismissal underdRotdudes
those petitions which raise legally frivolous claims, as well as those conttacingl allegations
that are palpably incredible or fals€arson v. Burkel78 F.3d 434, 4387 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Court concludes that the petition must beedismis

because it fails to raise a meritorious federal claim.
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Discussion
l. Factual allegations

Pditioner Douglas Eugene Hueag incarcerated with the Michigan Department of
CorrectiondMDOC) attheEarnest C. Brooks Correctional Facility, (LRF) in Muskegon Heights,
Muskegon County, Michigan.

The Michigan Court of Appeals opinion provided the following summary of the
pertinent factérom Petitioner’s case

This case arises out of a traffic stop of defendant’s pickup truck and an attendant
consensual search of the vehicle. Defendant had driven Meghan Neison
Walmart and waited outside while she bought a box of cold medicine containing
pseudoephedrine, a chemical ingredient used to manufacture methamphetamine.
Defendant then drove Nelson to Home Depot. After entering the store with Nelson,
defendant picke out a large bottle of drain cleaner that also contained chemicals
used to manufacture methamphetamine, and handed it to Nelson, who paid for it.
The purchases of the two items occurred within a time span of 12 minutes.

After they left Home Depot, Michan State Police Trooper Justin Reed pulled
defendant’s truck over for audlty muffler. Sergeant David Crilly of the Coldwater
Police Department arrived to assist Reed. As he was pulling the vehicle over,
defendant told Nelson to hide the drain cleaner in her purse, and she did so.
Defendant consented to a search of his truck, whereupon Reed discovered the
medicine containing pseudoephedrine sitting amear Nelson’s purse at a location
inside the truck that had been accessible to both occupants. Crilly discovered the
drain cleaner inside of Nelson’s open purse. Defendant admitted to Reed that he
had driven Nelson to Walmart and Home Depot. He also admitted that he knew
that pseudoephedrine and drain cleaner were chemicals used to make
methamphetamaand that he knew how to make methamphetamine. Defendant
further admitted that he had been in trouble with methamphetamine in the past.
However, defendant denied that the medicine and the drain cleaner were his or that
he was going to use them to makethmamphetamine.

Nelson initially told police that the medicine was for a cold and that the drain
cleaner was for a clogged drain at defendant’s house. She then changed her story
and said that she knew that the items were used to make methamphetantiaé and t
she had bought them for defendant with the intent of trading them for $50 worth of
methamphetamine. She then reversed herself yet again and told police that she was
not buying the items for anyone. At trial, Nelson testified that she had purchased
the items to trade to defendant for methamphetamine, and that she frequently
engaged in similar transactions with defendant (in which she would buy ingredients
for making methamphetamine and then trade them to defendant for
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methamphetamine once he had mactufieed it). Nelson admitted at trial that she
was testifying in accordance with a plea agreement that she had reatthéuewi
prosecution.

I Nelson was also charged in connection with this incident, but entered into argleaeit with
the prosecution in return for her testimony at defendant’s trial.

People v. Huey No. 332955, at 2 (Mich. Ct. App. Aug 15, 2017),
http://publicdocs.courts.mi.gov/opinions/final/coa/20170815 ¢332955 46 332955.opn.pdf.
Following a jury trial in the Branc@ounty Circuit Court, Petitioner was convicted
of Operating or Maintaining a Lab Involving Methamphetamine under Mich. Comp. Laws
§333.7401c(2)(f), and fourth habitual offender, under Mich. Comp. Laié98.2 On April 18,
2016, the coursentenced Piibner toa prison term of 15 to 40 years.
On November 4 2019 Petitioner filed his habeas corpus petitiodnder Sixth
Circuit precedent, the application is deemed filed when handed to prison @egHoritnailing to
the fedeal court. Cook v. Stegall295 F.3d 517, 521 (6th Cir. 2002). Petitioner signed his
application on November 4, 2019. (Pet., ECF Nd?agelD25.) The petition was received by
the Court on November 6, 2019. For purposes ofgiision,the Court hagiven Petitioner the
benefit of the earliest possible filing dateeeBrand v. Motley526 F.3d 921, 925 (6th Cir. 2008)
(holding that the date the prisoner signs the document is deemed under Sixth Circuit |#heto be
date of handing tofficials) (citing Goins v. Saunder206 F. App’x 497, 498 n.1 (6th Cir. 2006)).
The petitionand the accompaing brief raisetwentygrounds for relief, as follows:
[PETITIONER]'S CONVICTION FOR POSSESSING A CHEMICAL TO
MANUFACTURE METHAMPHETAMINE MUST BE VACATED
BECAUSE IT RESTS ON CONSTITUTIONALLY INSUFFICIENT
EVIDENCE OF CRITICAL ELEMENTS OF THE CHARGE, WHERE
THERE WAS NO PROOKFPETITIONER]OWNED OR CONTROLLED
ANY CHEMICAL OR LABORATORY EQUIPMENT, AND NO PROOF
[PETITIONER]HAD KNOWLEDGE THAT ITEMS IN THE VEHICLE

WERE OR WOULD BE USED TO MANUFACTURE
METHAMPHETAMINE.



V1.

VII.

THE TRIAL COURT ERRED WHEN PROVIDING A JURY
INSTRUCTION THAT DID NOT CONTAIN EACH ELEMENT OF THE
OFFENSE.

[PETITIONER]S CONVICTION MUST BE VACATED OR
REVERSEDBACK TO TRIAL COURT FOR A NEW TRIAL BECAUSE
[PETITIONER] WAS CHARGED WITH OPERATING/MAINTAINING

A LABORATORY INVOLVING METHAMPHETAMINE MCL
333.7401c(2)(f) ALSO DESCRIBED AS OWNING OR POSSESSING
CHEMICALS TO MANUFACTURE METHAMPHETAMINE MCL
333.7401c(1)(b) WHICH IS A 20EAR FELONY AND WHICH
[PETITIONER] WAS SENTENCED UNDER RECEIVING 180
YEARS IN PRISON WHEN BY M.CRIM JI 12.1b, IT CLEARLY
STATES KNOWINGLY OWNING OR POSSESSING THE DESCRIBED
CHEMICALS IS A 16YEAR OFFENSE NOT A 20fEAR OFFENSE.

A NEW TRIAL IS REQUIRED IN [PETITIONER]S CA& BECAUSE
M.CRIM JI 12.1b THAT WAS INTRODUCED TO THE JURY WAS
INCOMPLETE, OMITTING KEY INFORMATION THAT CAUSED AN
INJUSTICE TO HIS CASE AS A RESULT OF PIECEMEAL JURY
INSTRUCTIONS BY THE PROSECUTION CUSTOMIZED TO FIT THE
DIRECTION OF THE PROSECUTION, MAKINGTHIS TRIAL
UNFAIR WHEN THE ACTUAL JURY INSTRUCTIONS M.CRIM JI
12.1b STATES THAT OWNING OR POSSESSING THE DESCRIBED
CHEMICALS IS A 16YEAR OFFENSE, NOT A 2rEAR OFFENSE
WHICH [PETITIONER] WAS SENTENCED UNDER.

[PETITIONER]'S CONVICTION MUST BE VACATED OR

REVERSED FOR A NEW TRIAL BECAUSE TRIAL COUNSEL
RENDERED INEFFECTIVE ASSISTANCE FOR NOT RESEARCHING
THE OFFENSE CHARGED AND HAVING NO STRATEGY TO
PROCEED TO TRIAL; RESULTING IN A MANIFEST INJUSTICE.

[PETITIONER]'S CONVICTION FOR POSSESSING A CHEMICAL TO
MANUFACTURE METHAMPHETAMINE MUST BE VACATED
BECAUSE IT RESTS ON CONSTITUTIONALLY INSUFFICIENT
EVIDENCE OF CRITICAL ELEMENTS OF THE CHARGE WHERE
THERE WAS NO PROOF [PETITIONER] OWNED OR CONTROLLED
ANY CHEMICAL OR LABORATORY EQUIPMENT, AND NO PROOF
[PETITIONER]HAD KNOWLEDGE THAT ITEMS IN THE VEHICLE
WERE OR WOULD BE USED TO MANUFACTURE
METHAMPHETAMINE.

[PETITIONER]'S CONVICTION MUST BE VACATED OR

REVERSED FOR A NEW TRIAL BECAUSE TRIAL COUNSEL
RENDERED INEFFECTIVE ASSISTANCE FOR NOT PROPERLY
RESEARCHING THE OFFENSE CHARGED AND HAVING NO
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VIII.

XI.

XIL.

STRATEGY TO PROCEED TO TRIAL; THE RESULT OF WHICH IS A
MANIFEST INJUSTICE.

A NEW TRIAL IS REQUIRED IN [PETITIONER]'S CASE BECAUSE
M.CRIM JI 12.1b THAT WAS INTRODUCED TO THE JURY WAS
INCOMPLETE, OMITTING KEY INFORMATION THAT CAUSEDAN
INJUSTICE TO THE CASE AS A RESULT OF PIECEMEAL JURY
INSTRUCTIONS BY THE PROSECUTION'S CUSTOMIZATION TO
FIT THE DIRECTION OF THE PROSECUTION, MAKING THIS TRIAL
UNFAIR WHEN THE ACTUAL JURY INSTRUCTIONS M.CRIM JI
12.1b STATES THAT OWNING OR POSSESSING THESCRIBED
CHEMICALS IS A 16YEAR OFFENSE, NOT A 20/EAR OFFENSE,
WHICH [PETITIONER] WAS SENTENCED UNDER.

[PETITIONER]'S CONVICTION MUST BE VACATED OR
REVERSED BACK TO THE TRIAL COURT FOR A NEW TRIAL
BECAUSE [PETITIONER] WAS CHARGED WITH
OPERATING/MAINTAINING A LABORATORY INVOLVING
METHAMPHETAMINE MCL 333.7401c(2)(4) ALSO DESCRIBED AS
OWNING OR POSSESSING CHEMICALS TO MANUFACTURE
METHAMPHETAMINE MCL 333.7401c(1)(B) WHICH IS A 20YEAR
FELONY AND WHICH [PETITIONER] WAS SENTENCED UNDER
RECEIVING 1540 YEARS INPRISON WHEN BY M.CRIM JI 12.1b IT
CLEARLY STATES KNOWINGLY OWNING OR POSSESSING THE
DESCRIBED CHEMICALS IS A 160vEAR OFFENSE AND NOT A 20
YEAR OFFENSE.

THE TRIAL COURT ERRED WHEN IT SENTENCED [PETITIONER]
TO THE PENALTY PORTION OF MCL 333.7401c(2)(f) WHICH
ENHANCED [PETITIONER]S SENTENCE TO A 20EAR
MAXIMUM, WHE N [PETITIONER] WAS ONLY FOUND GUILTY OF
MCL 333.7401c(1)(b) FOR OWNING/POSSESSING CHEMICALS,
WHICH CARRIES ONLY A 16YEAR MAXIMUM PRISON TERM,
WHICH IS CLEARLY DEFINED BY STATUTE AND BINDING
MICHIGAN CASE LAW; THE RESULT OF WHICH IS AN INVALID
SENTENCE.

TRIAL COUNSEL WAS INEFFECTIVE FOR NOT MAKING A
FORMAL OBJECTION TO THE PENALTY PORTION OF MCL
333.7401c(2)(f), SUBSEQUENTLY, APPELLATE COUNSEL WAS
LIKEWISE INEFFECTIVE FOR NOT RAISING TRIAL COUNSEL'S
SENTENCING ERRORS ON APPEAL.

THE TRIAL COURT IS REQUIRED TO WAIVE “GOOD CAUSFE”
WHEN THE CONVICTION IS THE RESULT OF A JURISDICTIONAL
DEFECT UNDER PEOPLE V CARPENTIER, 446 MICH 19 (1994), AS
SUCH, AS DEFENDANT MAY ALWAYS CHALLENGE WHETHER
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X1,

XIV.

XV.

XVI.

XVIL.

XVIIL.

THE STATE HAD A RIGHT TO BRING A DEFENDANT TO TRIAL.
SEE ALSO, PEOPLE V CHAMBERS, 2008 MICH APP LEXIS 410 (FEB.
26, 2008), WHERE THE DEFENDANT WAS NOT REQUIRED TO
SHOW CAUSE WHERE HE WAS SENTENCED WITHOUT EVER
BEING FOUND GUILTY.

[PETITIONER] IS ENTITLED TO RESENTENCING BCAUSE HIS
MINIMUM  TERM  WAS AN UNREASONABLE  AND
DISPROPORTIONATE SENTENCE. THE TRIAL COURT’'S DENIAL
OF [PETITIONER]'S 6.500 MOTION WAS IMPROPER AND SHOULD
BE GRANTED FOR RESENTENCING.

[PETITIONER] IS ENTITLED TO RESENTENCING BECAUSE HIS
MINIMUM  TERM WAS AN  UNREASONABLE AND
DISPROPORTIONATE SENTENCE. THE TRIAL COURT'S DENIAL
OF [PETITIONER]'S 6.500 MOTION WAS IMPROPER AND SHOULD
BE GRANTED FOR RESENTENCING.

[PETITIONER] WAS DENIED A FAIR TRIAL AS GUARANTEED

UNDER BOTH STATE AND FEDERAL CONSTITUTIONS WHEN
THE TRIAL COURT FAILED TO GIVE THE JURY THE REQUISITE
PRETRIAL JURY INSTRUCTIONS AND FAILED TO GIVE

COMPLETE JURY INSTRUCTIONS; THE RESULT OF WHICH
DEPRIVED DEFENDANT OF HIS LIBERTY IN A MANNER

INCONSISTENT WITH DUE PROCESS OF LAW AS ENUMERATED
HEREIN.

PETITIONER WAS DENIED HIS FUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL AS GUARANTEED
UNDER BOTH STATE AND FEDERAL CONSTITUTIONS, WHEN
THE TRIAL COURT, THE PROSECUTION AND DEFENSE COUNSEL
ALLOWED THE JURY TO DECIDE PETITIONER'S FATE BY AND
THROUGH A DEFECTIVE VERDICT FORM THAT ERRONEOUSLY
COMBINED TWO CHARGES INTO ONE; THE RESULT WAS THAT
THE JURY WAS NOT GIVEN THE OPPORTUNITY TO RETURN A
NOT GUILTY VERDICT ON THE APPROPRIATE CHARGE.

PETITIONER WAS DENIED A FAIR TRIAL AS GUARANTEED

UNDER BOTH FEDERAL AND STATE CONSTITUTIONS, WHEN
TRIAL COUNSEL ABANDONED PETITIONER IN HIS

REPRESENTATION AS ENUMERATED HEREIN, THE RESULT OF
WHICH IS STRUCTURAL ERROR.

PETITIONER WAS DENIED HIS FUNDAMENTAL AND

CONSTITUTIONAL RIGHTS TO DUE PROCESS AS GUARANTEED
UNDER BOTH FEDERAL AND STATE CONSTITUTIONS, WHEN
APPELLATE COUNSEL FAILED TO MASTER THE TRIAL RECORD



AND RAISE THESE MERITORIOUS “DEAD BANG WINNER”
ISSUES ON PETITIONER'S APPEAL AS OF RIGHT.

XIX. RELIEF FROM JUDGMENT SHOULD BE GRANTED WHERE
PETITIONER CAN ESTABLISH “GOOD CAUSE” FOR NOT
BRINGING HIS ISSUE BEFORE THE COURT PREVIOUSLY, AND
‘“ACTUAL PREJUDICE” DUE TO THE ISSUE OF HIS ONGOING
GOVERNMENT INTERFERENCE WHILE INCARCERATED AS
OUTLINED HEREIN.

XX. PETITIONER WAS DENIED HIS FUNDAMENTAL PROTECTIONS
TO A FAIR CRIMINAL PROCEEDING BY AND THROUGH THE
CUMULATIVE EFFECT OF ERROR THAT TOOK PLACE AT THE
HANDS OF THE TRIAL COURT, THE PROSECUTION, DEFENSE
COUNSEL AND APPELLATE COUNSEL.

(Pet., ECF Nol, PagelD4, 5, 6, 8, 10, 11, 12, 13, 14, 16, 18, 19, 20,RP'r's Br., ECF No. 2
PagelD.39, 44, 46, 49, 51, 54.)

Il. AEDPA standard

This action is governed by the Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. 14132, 110 Stat. 1214 (AEDPAY.he AEDPA “prevents federal habeas ‘retrials™
and ensures that state court convictions are given effect to the extent possibtbeitaie. Bell
v. Cone 535 U.S. 685, 6994 (2002). An application for writ of habeas corpus on behalf of a
person who is incarcerated pursuant to a state conviction cannot be granted with respect to a
claim that was adjudicated on the merits in state court unless the adjudicatiorest{igd in a
decision that was contrary to, or involved an unreasonable applicHtiatearly established
federal law as determined by the Supreme Court of the United States; or (2)iresalticision
that was based upon an unreasonable determination of the facts in light of the evideetegre
in the state court proceeding.” 28 U.S.C. § 2254(d). This standard is “intentionally difficult t
meet.” Woods v. Donalds75 U.S. _, 135 S. Ct. 1372, 1376 (2015) (internal quotation omitted).

The AEDPA limits the source of law to cases decided by the United Statesrteupr

Court. 28 U.S.C. § 2254(d). This Court may consider only the holdings, and not the dicta, of the
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Supreme CourtWilliams v. Tayloy 529 U.S. 362, 412 (200ailey v. Mitchell 271 F.3d 652,
655 (6th Cir. 2001). In determining whether fedéaw is clearly established, the Court may not
consider the decisions of lower federal couttepez v. Smitt674 U.S. 1, 42014);Marshall v.
Rodgers569 U.S. 58, 642013);Parker v Matthews567 U.S. 37, 4819 (2012) Williams, 529
U.S. at 38182; Miller v. Strauh 299 F.3d570, ¥8-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does not include decisions of the Supreme Court anno@ndkd kst
adjudication of the merits in state cou@reene v. Fisheb65 U.S. 3437-38(2011). Thus, the
inquiry is limited to an examination of the legal landscape as it would have egpeathe
Michigan state courts in light of Supreme Court precedent at the time of thecwidte
adjudication on the meritsMiller v. Stovall 742 F.3d 642, 644 (6th Cir. 2014) (citiGgeene
565 U.S. at 3B

A federal habeas court may issue the writ under the “contrary to” clausgesitiie
court applies a rule different from the governing law set forth in the Supreme Cage's or if
it decides a case differently than the Supreme Court has done on a set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingVilliams, 529 U.S. at 4096). “To satisfy
this high bar, a habeas petitioner is required to ‘show that the state court’s rulwegctairh being
presented in federal court was so lacking in justification that there was anvehlrainderstood
and comprehended in existing law beyond any possibility for fairminded disagreerémds
135 S. Ctat 1376(quotingHarrington v. Richter562 U.S. 86, 103 (2011)). In other words,
“[w]here the precise contours of the right remain unclear, state couolg lergad discretion in
their adjudication of a prisoner’s claimsWhite v. Woodall572 U.S415, 424 (2014)ifternal

guotations omitted).



The AEDPA requires heightened respect for state factual findibhgdert v. Billy,
160 F.3d 1131, 1134 (6th Cir. 1998). A determination of a factual issue made by a state court is
presumed to be correct, and the petitioner has the burden of rebutting the presumption by clear and
convincing evidence. 28 U.S.C. § 2254(e)@ayis v. Lafler 658 F.3d 525, 531 (6th Cir. 2011)
(en banc)Lancaster v. Adam$24 F.3d 423, 429 (6th Cir. 200Bailey, 271 F.3d at 656. This
presumption bcorrectness is accorded to findings of state appellate courts, as wedl taslth
court. SeeSumner v. Matad49 U.S. 539, 546 (19813mith v. Jagp888 F.2d 399, 407 n.4 (6th
Cir. 1989).

1. Discussion

Petitioner raisetwenty grounds for habeas relief between his petition (14 grounds)
and his brief (6 grounds). The petition contains redundahesmusét enumerates each asserted
ground for relief thaPetitionerraised at each level atirect appeal and in his petiti for relief
from judgment andhoseappeals.Elevenof Petitionets alleged grounds for relief in hismabeas
petition attack what he perceives as a discrepabheyween the offense under which he was
convicted and that under which he was sentenced.

Petiioner was charged under Mich. Comp. Lagv833.7401c. According to the
Michigan Court of Appeals, the jury fourfeetitionerguilty of engagng in conductdescribed
within Subsection (1)(b)* Own[ing] or possess[ing] any chemical or any laboratory equipme
that he or she knows or has reason to know is to be used for the purpose of manufacturing a
controlled substance in violation of section 7401People v. HueyNo. 332955, at-3 (quoting
Mich. Comp. Laws § 333.7401c(1)(b)T.he statute createsd@fault maximum imprisonment of
10 years for violating Section 333.74018eeMich. Comp. Laws § 333.7401c(2)(ajlowever,
as described ingragraphs (b) through (6f the subsectionthe imprisonmentcan beincreased

where the State proves specific aggitang factors to the juryRelevant to Petitioner’s conviction,
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a person convicted of violating the section is punishable, “[i]f the violation involvesnbdensled

to involve the manufacture of a substance described in section 7214(c)(ii), by imgmdom

not more than 20 years.” Mich. Comp. Laws 8 333.7401c(2)(f). The substances described by
Section 7214(c)(ii) include “[a]ny substance which contains any quantity of methampteetam
Mich. Comp. Laws § 333.7214(c)(ii).

Petitionerargueghatthe jurycould nothavefound him guilty ofthe aggravating
factor—intending to manufacture methamphetamirbgcause the court’s instructiciasthe jury
eliminated a redundancy found in the State’s model instructidastendingthis argument,
Petitioner constructs a virtual line of dominpiesending to topple them all by proving a flaw in
the court’s instructions to the jury. That Bgtitionerconcludeghatthe instructions to the jury
allegedly omitting the aggravating factor elemietefore conflicted with the verdict form, which
did not permit the jury to return a guilty verdict on the base offense without the aggravating fac
Becauseéhe jury returned a guilty verdict on the flawed verdict form, the conviction conflicted
with the charge brought to the jury. Correspondingly, because the conviction conflicted with the
charge, the sententength was unreasonable and disproportionate. In dhetitioner’'seleven
habeas grounds challenging the jury instructions, verdict fatmageconvictionsentence
mismatch, and sentence length atipelesslyrely on his belief that the jury instructions were
flawed. Yet, because the jury instructions lacked any identifiable eRetitioner’s related
grounds further down the domino line @l flat.

A. Defective Jury Instructions (Grounds II, IV, VIII , XV)

Petitioner contergithat the trial cour(l) failed toprovide instructions to the jury
on elements of the charged offenses before evidence was admitted; (2) fpregetdy instruct
the jury of all elements of the offense for a conviction of possessing chemicdise thegnded to

use to manufacture metinghetamine under Mich. Comp. Laws § 333.7401c(2)(f); and (3) could
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not have found Petitioner guilty of a-¥@ar offense where the model jury instructions describe
the offense as prescribing a maximum penalty of 10 years.

In general, the fact that a jury instruction was allegedly incorrect uraterlatv is
not a basis for federal habeas religstelle v. McGuire502 U.S. 62, 772 (1991)Byrd v. Collinsg
209 F.3d 486, 527 (6th Cir. 2000). On habeas review, federal courts ask whether the ailing
instruction by itself so infected the entire trial that the resulting conviction violateprdgess.

Cupp v. Naughtem14 U.S. 141, 147 (1973stelle 502 U.S. at 72. It is not enough that the
instruction was undesirable, erroneous, or even universatigeconed Estelle 502 U.S. at 72
(citing Donnelly v. DeChristoforo416 U.S. 637, 643 (1974)). In evaluating the impact of the
instruction, courts consider the claim in the context of the instructions and thedoal es a
whole. Cupp 414 U.S. at 147. The Supreme Court has defined the subcategory of infractions that
constitute constitutional violations very narrowlystelle 502 U.S. at 73 (citinBowling v. United
States493 U.S. 342, 352 (1990)).

Here, Petitionenlleges threseparate groundsif errorwith thetrial court’sjury
instructions.  First, in Ground XVPetitioner asserts that the trial court failed to provide
prdiminary jury instructions. (Pet'r’s Br., ECF No. 2, PagelD.3%)etitioner does not allege that
the trial court failedo provideanyinstructiongo the jury; after all, the Michigan Court of Appeals
discussed the adequacy of tmrt’s instructions to the jurySee People Huey, No. 332955, at

4-5. Instead, Petitioner argues his conviction violated due process because the court did not

! Before the Court may grant habeas relief to a state prisoner, the prismeximust remedies available in the state
courts. 28 U.S.C. 8254(b)(1);0’Sullivan v. Boerckel526 U.S. 838, 842 (1999). Exhaustion requires a petitioner
to “fairly present’federal claims so that state courts have a “fair opportunity” to apply comgrddigal principles to

the facts bearing upon a petitioner’s constitutional cldich.at 844, 848;see alsdPicard v. Connoy404 U.S. 270,
27577 (1971);Duncan v. Henry513 U.S. 364, 365 (19958nderson v. Harles#59 U.S. 4, 6 (1982)Because
Petitioner introduces this specific ground for relief in the first instance ihdhbsas petitiorPetitioner has never
fairly presented thspecific issue to any of the stateuds Although the habeas statute prevents the Court from
granting habeas relief on an unexhausted claim, 28 U.254b)(1), the Court may still deny relief on such a
claim, 28 U.S.C. § 2254(b)(2).
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instruct at the proper time. Petitioner cites Michigan Court Rwleshhe contendsequire courts
“provide the jury with pretrial instructions reasonably likédyassist in the consideration of the
case” including “the elements of . . . all charged offens8g&Mich. Ct. R. 2.513(A). However,
federal law simply does not require preliminary instructiohghis kind, and a violation under
state law is not gunds for federal habeas relideeEstelle 502 U.S. 7472. Indeed, the federal
courts may instruct the jury before evidence is taken, after the di@glonents, or bothSee
Fed. R. Crim. P. 30(c)Thus Petitionethas notdemonstratethe court’sdelivery ofinstructions
to the juryafter the close of argumentsesulted in a decisiotihat was contrary to, or involved an
unreasonable application of, clearly established Federal.lawr resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence pressEhte&!C.

§ 2254(d)(1).

Petitioner’s secondllegederror with the jury instructions similarly fail§etitioner
asserts the trial coustinstructions to the jurgmitted an element of thdfense under which he
was convicted. (Pet’r's Br., ECF No. 2, PagelD.48t the time of Petitioner’s trial, thdichigan
Model Criminal Jury Instructions described possessing chemicalghérmanufactureof
methamphetamines as three elements

(2) ... To prove this charge, the prosecutor must prove each of
the following elements beyond a reasonable doubt:

2 First, that the defendant [owned / possessed] [a chemical /
laboratory equipmeht

(3)  Second, that the defendant knew or had reason to kratw th
the [chemical / laboratory equipment] was going to be used to
manufactureiflentify controlled substante

(8)  Third, that the controlled substance was methamphetamine.

Mich. Model Crim. Jury Instructions 12.1b (2016) (footnotes omitted).
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Petitioner attempts to contrast those model jury instructions with those the trial
court gave to the jury:

[T]he Defendant is charged with the crime of owning or possessing

chemicals and/or laboratory equipment for use in rfauring

methamphetamine. To prove this charge, the prosecutor must prove

each of the following elements beyond a reasonable doubt. First,

that the Defendant owned or possessed a chemidaboratory

equipment. Second, that the Defendant knew or had reason to know

that the chemical or laboratory equipment was going to be used to
manufacture methamphetamine.

(Pet’r's Br., ECF No. 2, PagelD.63Becausghe court'snstructionsancluded only two elements
Petitioner arguethe third elemenof the model jury hstructions, “that the controlled substance
was methamphetamineyas necessarily omitted.

But Petitioner's argument utterly ignores the redundancy that would result from
following the model jury instructions) his case That is, where a dehdant is charged with
manufacturingnethamphetamineéhesecond elemerftthat the defendant knew or had reason to
know the [chemical / laboratory equipment] was going to be used to manufacture
methamphetamine”nescapably embeds tlikird element (“thathe controlledsubstance was
methamphetamine”).This is not a case where a defendant was charged with manufacturing
multiple controlled substances including methamphetamine. In such a casertiotigmst might
leave ambiguity whether the jury had sfieally found that the controlled substance was
methamphetamineClearly, the court’s instructions to the jury would not permit the jury to return
a guilty verdict unless the jury found (1) the defendant owned or possessed a chemical, which
(2) defendant knew or had reason to know the chemical was going to be used to manufacture a
controlled substance, and (3) the controlled substance was methamphetamine.

In fact, $rortly afterPetitioner’s trial, the Michigan Committem Model Criminal

Juy Instructionsreducedhe instructios intotwo elementdor the offenseresulting in nearly a
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verbatim match tdnstructions given durindPetitioner’s trial. SeeMich. Model Crim. Jury
Instructions 12.1b (2017https://courts.michigan.gov/Courts/MiglanSupremeCourt/criminal
jury-instructions/Documents/Criminal%20Jury%20Instructions.pdiie Michigan Legislature

has not amended the section since 2083 Mich. Comp. Laws 8§ 333.7401c (2019),
http://www.legislature.mi.gov/(S(20ndrkn35qlek1i0k34bshiddruments/mcl/pdf/meB33-

7401c.pdf The committee’s revision to the instruction, therefore, did not respond to a change in
the lawbut to an apparent need to improve the instructions. Presumably, the committee recognized
the redundancy and revised the model instructions to read more clearly.

UnquestionablyPetitioner has not demonstrated the court’s instructions to the jury
were so flawed as iafect the entire trial such that his conviction violated due procgssCupp
at 147. The trial court’sinstructioncertainly was noundesirableerroneous, or universally
condemned SeeEstelle 502 U.S. at 72. Indeed, the trial coappears to hav@mply recognized
a clearer articulation of thetatutory elements and the state committee adoptéide clearer
articulationthereatfter.

Thus, Petitioner has not demonstrated the court’s instructions to the jury “resulted
in a decision that was contrary to, or involved an unreasonable application of, citaolisbed
Feder&law . . . or resulted in a decision that was based on an unreasonable determirtagon of
facts in light of the evidence presented.” 28 U.S.C. § 2254(d)(1).

Petitioners final challengeo the jury instructionsisserts that thiestructions for
the offense under which he has been convicted speaifsentence of 10 years, not the 20 years
(See, e.qg.Pet., ECF No. 1, PagelD.8.As fully discussed aboveheé relevantmodel jury
instructionsspecify that the.0-year maximum sentencan be increasetlaggravating factors are

proved beyond a reasonable douBeeMich. Model Crim. Jury Instructions 12.1b n.3 (2016)
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(“Knowingly owning or possessing the described chemicals or equipment iyead 0ffense.
MCL 333.7401c(2)(a). Various aggravatingttas increase the maximum term of imprisonment.
Blakely v Washingtqrb42 US 296; 124 S Ct 2531; 159 L Ed 2d 403 (2004), requires that factors
that increase a maximum sentence be charged and proved beyond a reasonable doubt.”)
Manufacture of methampheténe, as opposed to another controlled substance, is one such
aggravating factor.SeeMich. Comp. Laws 88 333.7401c(2)(f), 333.7214(c)(ii) (indicating that
violations intewling to involve the manufacture of methamphetanaireepunishable by up to 20
yearg; Mich. Model Crim. Jury Instructions 12.1b(8). Consequently, Petitioner’s allegation that
he was convicted of a A@ear offense is patently fals&hus, Petitioner has failed to show his
entire trial was so infected by flawed jury instructions that his conviction vibthie process.
See Cupp414 U.S. at 447.

Accordingly, Petitioner is not entitled to habeas refi@f any perceived errors in
his jury instructions.

B. Charge-Conviction-Sentence Mismatch (Grounds I, IX, X,
X11)

Petitioner alleges that “the state does not seem to understand that [Petitamer]
convicted of a crime that [Petitioner] was not charged with . . . because the prosecutioitted. om
the third éement fom the jury instructions.” H.g, Pet., ECF No. 1, PagelD.14.) Although his
petition leaves his basis unclear, to the extent Petitioner alleges a claim distmanferror with
the jury instructions, he presumably contends that he lackeckrtbat he was charged with an
aggravating factor that had a statutory maximum prison sentence of 20 yearste Despi
Petitioner’'s confidencen his own argument, he provides scarce detail for the assertion beyond
that he was sentenced under Mich. Cotrgws 8§ 333.7401c(2)(f), carrying a maximum prison

sentence of 20 years, but that he was charged under Mich. Comp. Laws 8§ 333.7401c(1)(b), which
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carries a maximum prison sentence of 10 yebusofar as Petitioner implies that he lacked notice
of the charges, his argument fails.

A criminal defendant must be given notice of the crimes he is charged with
committing. The Sixth Circuit has made clear, “even an erroneous statutory citation in af]
[charging document] does not thereby render the ensuing conviction under the correct statute
invalid absent a showing of prejudice to the defendahliited States v. Ston854 F.2d 1187,

1191 (6th Cir. 1992)If a criminal defendant is aware of the crime he is chéwgth committing,
the “designation by the pleader of the statute under which he purported to lay the charge is
immaterial.” United States v. Hutchesail2 U.S. 219, 229 (1941).

Petitionerclearly admits that the jury found him guilty under Mich. Comp. Laws
§ 333.7401(c)(2), bute assertthat the section “carries only a-¥8ar maximum prison term.”

(Pet., ECF No. 1, PagelD.16.) In fact, this is the same section under which he wasdoAgicte
noted above, the jury found Petitioner guitfyanaggravaing factor—theviolation involvedthe
intended manufacture afethamphetamirein addition to the base offensé/ith the aggravating
factor, themaximum sentence increased®years.

Petitioner does not maintain that he was unaware that he was charged with the base
offense under Mich. Comp. Laws § 333.7401c(1)(b). Furthermore, Petitioner doesg®halle
was unawarghat methamphetamine was the controlled substance the State charged him with
intending to manufactureAs recounted ithe Michigan Court of Appeals opinioRetitionerhad
admittedto law enforcemerduring the traffic stop that he knew how to make methamphetamine,
that he knewthat the chemicaldound in his vehiclewere used in the manufacture of
methamphetamine, and that “he had bieanouble with methamphetamine in the paf®&ople

v. Huey No. 332955, at 2. In fact, Petitioner had been conviatedsentencednder thesame
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sectionandwith the methamphetamine enhanceman2009 SeeMDOC, Offender Tracking
Information Systemhttps://mdocweb.state.mi.us/otis2/otis2profile.aspx?mdocNumber=726378
(last visited Nov. 22, 2019).

“If a complete miscitation in an indictment does not invalidate a defendant’s
conviction, it follows that the mere failure to include the language from a sulrsextithe
correctly cited statute cannot be fatabtonge 954 F.2d at 1192. Petitioner has not alleged that he
was unaware thdte wascharged withan aggravating factoor that methamphetamine was the
controlled substance he was charged with intending to manufacture. Clearly, Pdtamnetice
of the offense under which he was charged and that manufacture involving methamphegtsmine
an aggravating factor.

Accordingly, Petitioner is not entitled to habeas relieflémk of notice of the crime
for which he was convicted.

C. Defective Verdict Form (Ground XVI)?2
Petitioner further alleges thtte jury was provided “a defective verdict form that
erroneously combined two charges into one; the result was that the jury was not given the
opportunity to return a not guilty verdict on the appropriate charge.” (Pet’r's Br.,NeCR,
PagelD.44.)This allegation isitterly absurd.The verdict form clearlpermitted the juryd return
a verdict of not guilty:
Count 1— Controlled SubstaneeOperating Maintaining Laboratory Involving

Methamphetamine (Owning/Possessing chemical or laboratory equipment to
manufacture methamphetamine).

o We, the jury, find the Defendant not guilty.

2 Because Petitioner introduces this groundrédief in the first instance in his habeas petitiBatitioner has never
fairly presented th&defective verdict form” issue to any of the state courts. Although the habeas prattnts the
Court from granting habeas relief on an unexhausted claim, 28 U.3254)(1), the Court may still deny relief on
such a claim, 28 U.S.C. § 2254(b)(2).
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o We, the jury, find the Defendant guilty of Operating Maintaining
Laboratory Involving Methamphetamine (Owning/Possessing chemical or
laboratory equipment to manufacture methamphetamine).

(Ex. SuppPet'r's Br., ECF No. 21, PagelD.68.)

Petitioner presumably argues that, notwithstanding the “not guilty” checkimx,
jury could notfind him guilty without also being guilty of the aggravating factor of manufacture
of methamphetamineUndoubtedly had the jury found the State failed to meet its buptening
Petitioner intended to manufacture methamphetanitirveould have found Petitioner not guilty
on Count 1.

Accordingly, Petitioner’s hollow challenge to the verdict fosmot entitled to
habeas relief.

D. Insufficient Evidence (Groundsl, VI)

Petitioneralleges that “there was no proof [Petitioner] owned or controlled any
chemical or laboratory equipment, and no proof [Petitioner] had knowledge that items in the
vehicle were or would be used to manufacture methamphetamine.” (Pet., ECF No. 1,4agelD
11.)

A 82254 challenge to the sufficiency of the evidence is governed by the standard
set forth by the Supreme Court dackson v. Virginia443 U.S. 307, 319 (1979), which is
“whether, after viewing the evidence in the light most favorable to the prosecution,iangl rat
trier of fact could have found the essential elements of the crime beyond a bbadondt. This
standard of review recognizes the trier of faeesponsibility to resolve reasonable conflicts in
testimony, to weigh the evidence, and to draw reasonable inferences from badic tdittnate
facts. Id. Issues of credibility may not be reviewed by the habeas court under this stedeard.
Herrera v. Colling 506 U.S. 390, 401-02 (1993). Rather, the habea s required to examine

the evidence supporting the conviction, in the light most favorable to the prosecution, witle specifi
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reference to the elements of the crime as established by statédekeon 443 U.S. at 324 n.16;
Allen v. Redmar858 F.2d 1194, 1196-97 (6th Cir. 1988).

TheJackson v. Virginiatandard gives full play to the responsibility of the trier of
fact fairly to resolve conflicts in the testimony, to weigh the evidence, and to dasanable
inferences from basic facts to ultiredticts” Jackson443 U.S. at 319. Moreover, because both
the Jacksonstandard and AEDPA apply to Petitioner’s claitithe law commands deference at
two levels in this case: First, deference should be given to theotiiact's verdict, as
contempl&ed byJackson second, deference should be given to the Michigan Court of Appeals’
consideration of the triesf-fact’s verdict, as dictated by AEDPA.Tucker v. Palmer541 F.3d
652, 656 (6th Cir. 2008). This standard erects “‘a nearly insurmountable hurdle™ for petitioners
who seek habeas relief on sufficiermythe-evidence groundsDavis v. Lafler 658 F.3d 525,
534 (6th Cir. 2008) (quotingnited States v. Org$78 F.3d 703, 710 (7th Cir. 2009)).

In Coleman v. Johnspb66 U.S. 650 (2012), the Supreme Court provided guidance
“in determining what distinguishes a reasoned inference from ‘mere speculattrat’655. The
Court described a reasonable inference as an inference that a rational jury caultomathe
facts. Certainly, the infenee identified by the court of appealthat Petitionerowned or
possessed chemicals that would be used for the manufacture of methamphketauide
rationally flow from the underlying facts. The inference is not compelled by ttawss. The
inference mg not even be more likely than not. It is simply rational. at 656. To succeed in
his challenge, Petitioner must show that the identified inference is irrationain 1@Be parlance
of federal habeas review, he must show that the state courtisn@eton that the inference is

reasonable is contrary to, or an unreasonable applicati@olegiman
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He has not made that showing. Ha&d assertiothatthe prosecution never proved
his case-specifically that Petitioner owned or possesskdmicals and that those chemicals
would be used to manufacture methamphetamiiadls flat. Moreover, Petitioner does not
respond to the court of appeals determination on either factual issue.

The Michigan Court of Appealopinion clarified that, under state law,
“[p]ossession may be actual or constructive, and it may also be joint or excluReaple vHuey,
No. 332955 at 3 (citin@eople v. Johnsor293 Mich. App. 79, 83; 808 N.W.2d 815 (2011)). The
court of appealsext defined constructive possession as “knowingly ha[ving] the power and the
intention at a given time to exercise dominion or control over a thing, either directly or through
another person or persons” and that it could be determined “when the totality of thestarames
indicatesa sufficient nexus between the defendant and the contrabddd(guotingPeople v.
LaFountain 495 Mich. 968, 969; 844 N.W.2d 5 (201Rkople v. MeshelR65 Mich. App. 616,
622; 696 N.W.2d 754 (2005)). Finally, the issue of “[p]Jossession is a quetfact, and it can
be proven by circumstantial evidence and reasonable infereride&iting People v. Strickland
293 Mich. App. 393, 400; 810 N.W.2d 660 (2011)).

Using these parameters, the court of appietlsrmined “that a rational jury call

have concluded beyond a reasonable doubt that [Petitioner] constructively possessed the
pseudoephedrine and drain cleaner” based on his dominion and control over thddteifise
court of appeals specifically noted that “Nelson’s testimony indidik@dPetitioner] exercised
dominion or control over the pseudoephedrine and the drain cleaner by having her purchase the
chemicals for him and to be used by hinid. The court also pointed to Petitioner’s proximity to

the chemicals during the traffitop and that Nelson followed Petitioner’s instruction to place the
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drain cleaner in her purse. The court of appeals determined that the evidenceereéseth
sufficient to permit the jury to infer Petitioner exercised possession ovenghgaals.

Likewise the court of appeabsticulated that under Michigan state law, “minimal
circumstantial evidence will suffice to establish defendant’s state of midd(titing People v.
Kanaan 278 Mich. App. 594, 622; 751 N.W.2d 57 (2008)). The court of appeals noted that Nelson
testified that she had discussed with Petitioner going to the store that day to aoemiicats for
the manufacture of methamphetamine; that whenever she purchased cheh@calgemicals
“always” went to the Petitionewith the expectation thathe they would be used for the
manufacture of methamphetaniiread that her relationship with Petitioner almost exclusively
related to methamphetamine manufacture and ise.Thus,viewing the evidence in the light
most favorable tdhe prosecution, the court of appeals held that that a rational jury could have
inferred that Petitioner planned to use the chemicals to manufacture methampheldmin

Petitioner has not alleged that any of the evidence the state courts reliedrat was
part of the record or otherwiseknownto the trier of fact. Nor haRetitionerdentified any United
States Supreme Court case that resolves the issue differently on a set o#fllynateri
indistinguishablefacts Accordingly, Petitioner is not enttll to habeas relidbr insufficiert
evidence.

E. Unreasonable and Disproportionate Sentence (Grounds XIllI,
XIV) 3

Petitioner also alleges that he “is entitled to resentencing because his minimum term

was an unreasonable and disproportionate sentence.” (Pet., ECF No. 1, PagelD.20nerPeti

3 Petitioner has failed to fully exhaust this issuiéere, Petitioner has never fairly presented thereasonable and
disproportionate sentence” issue to the state trial @obis motion for relief from judgment under Mich. Ct. R. 6.500
Although the habeas statute prevents the Court from grantinghabkef on an unexhausted claim, 28 U.S.C.
§ 2254(b)(1), the Court may still deny relief on such a claim, 28 U.S.C. § 2254(b)(2).
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does not clearly articulate facts supporting this ground beyond his contention that the alleged
improper jury instructions has resulted in Petitioner being sentenced for the wrarggofte.)

To the extent thatditioner claims that his sentence was disproportionate under the
analysis enunciated by the Michigan Supreme Cowrewmple v. Milbourn461 N.W.2d 1 (Mich.
1990), his claim is not cognizable on habeas revig#] federal court may issue the writ to a
state prisoner ‘only on the ground that he is in custody in violation of the Constitution or laws or
treaties of the United StatesWilson v. Corcoran562 U.S. 1, 5 (2010) (quoting 28 U.S.C. §
2254(a)). A habeas petition must “state facts that poimt ‘teal possibility of constitutional
error.” Blackledge v. Allisor431 U.S. 63, 75 n.7 (1977) (quoting Advisory Committee Notes on
Rule 4, Rules Governing Habeas Corpus Cases). The federal courts have no poweeteinter
on the basis of a perceivedor of state lawWilson 562 U.S. at SBradshaw v. Richeyp46 U.S.

74, 76 (2005)Estelle 502 U.Sat67-68 (1991)Pulley v. Harris 465 U.S. 37, 41 (1984).

To the extenPetitionerassertghat his sentence was disproportionate under the
Eighth Amendment, his argumeist without merit. The United States Constitution does not
require strict proportionality between a crime and its punishnidsatmelin v. Michigan501 U.S.

957, 965 (1991)United States v. Mark09 F.3d 577, 583 (6th Cir. 2000). “Consequently, only
an extreme disparity between crime and sentence offends the Eighth AmendiMarks’ 209

F.3d at 583;see also Lockyer v. AndradB38 U.S. 63, 77 (2003) (gross disproportionality
principle applies only in the extraordinacgse);Ewing v. California 538 U.S. 11, 36 (2003)
(principle applies only in “the rare case in which a threshold comparison ofitine committed

and the sentence imposed leads to an inference of gross disproportionality’””) (dRuotinggl v.
Estelle 445 U.S. 263, 285 (1980)). A sentence that falls within the maximum penalty authorized

by statute “generally does not constitute ‘cruel and unusual punishmAastin v. Jacksqr213

22



F.3d 298, 302 (6th Cir. 2000) (quotiktpited States v. Organg&5 F.3d 60, 62 (6th Cir. 1995)).
Further, “[flederal courts will not engage in a proportionality analysis exnegdes where the
penalty imposed is death or life in prison without possibility of pardlnited States v. Thomas
49 F.3d 253, 261 (6th Cir. 1995). Petitioner was not sentenced to death or life in prison without
the possibility of parole, and his sentence falls within the maximum penalty undeiastat
Petitioner’s sentence therefore does not present the extraordinary case tHfatfwishe Eighth
Amendment’s ban on cruel and unusual punishment.

Petitioner also fails to demonstrate a due process violation. A sentence may violat
due process if it is based upon material “misinformation of constitutional radgtiitRoberts v.
United Sates 445 U.S. 552, 556 (198Q)uoted inKoras v. Robinsor1,23 F. App’x 207, 213 (6th
Cir. 2005);see also United States v. Tuck&d4d U.S. 443, 447 (197ZJownsend v. Burk&34
U.S. 736, 741 (1948). To prevail on such a claim, the petitioner must show (1) that the information
before the sentencing court was materially false, and (2) that the coed ogli the false
information in imposing the sentencéucker 404 U.S. at 444)nited States v. Polsellr47 F.2d
356, 358 (6th Cir. 1984)Koras,123 F. App’x at 213 (quotingynited States v. Stevel®§l F.2d
140, 143 (6th Cir. 1988)). A sentencing court demonstrates actual reliance on misinformation
when the court gives “explicit attention” to it, “found[s]” its sentence “at leapait’ on it, @
gives “specific consideration” to the information before imposing sentehgeker 404 U.S. at
444, 447

As explained above, Petitioner's assertion that his sentence relates to the wrong
offense fails to pass muster. Neither d&etitioner identifyany facts found by the court at
sentencing that were either materially false or based on false informateithek¢fore fails to

demonstrate that his sentence violated due proceéssker 404 U.S. at 447tnited States v.
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Lanning 633 F.3d 469, 477 (6th Cir. 2011) (rejecting due process claim where the petitioner failed
to point to specific inaccurate information relied upon by the court)

For these reasons, the statrirt’s rejection of Petitioner’'s claims was not based
on an unreasonable determinatminthe facts and was neither contrary to nor an unreasonable
application of established Supreme Court precedent. 28 U.S.C. § 2254(d). Accordingly, Petitione
is not entitled to habeas reli@ir an unreasonable or disproportionate sentence.

F. Ineffective Assistance of Trial Counsel (Grounds V, VII, XI,
XVIN)

Petitioner alleges that his “trial attorney did not take the time to research [his] case
and understand what charges were lodged against [him].” (Pet., ECF No. 1, Pagel&iti@neP
further aleges that his trial counselasnot familiar with the elements of the offense Petitioner
was convicted of. Petitioner argues that the errors he alleges with the jurgtinoas and verdict
form were not effectively challengdzbecause he lacked effective assistance of counsel. (Pet'r’s
Br., ECF No. 2, PagelD.47-49.)

In Strickland v. Washingtor66 U.S. 668 (1984), the Supreme Court established
a twoprong test by which to evaluate claims of ineffective assistance of courselktablish a
claim of ineffective assistance of counsel, the petitioner must proveatTaitnsel’s performance
fell below an objective standard of reasonableness; and (2) that counsel's dpécienthance
prejudiced the defendant resulting inureliable or fundamentally unfair outcomkl. at 687.

A court considering a claim of ineffective assistance must “indulge a strosgngpéon that
counsel’s conduct falls within the wide range of reasonable professional assistahed 689.
The Supreme Court “has never required defense counsel to pursue every claim or defense,
regardless of its merit, viability, or realistic chance for succdssdwles v. Mirzayan¢gé56 U.S.

111, 123 (2009). Instead, the defendant bears the burden of overcoming the presumption that the
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challenged action might be considered sound trial strat&gyckland 466 U.S. at 68%citing
Michel v. Louisiana350 U.S. 91, 101 (19558ge alsdNagi v. United State®0 F.3d 130, 135

(6th Cir. 1996) (holding that cosal’'s strategic decisions were hard to attack). The court must
determine whether, in light of the circumstances as they existed at the timenséltoactions,

“the identified acts or omissions were outside the wide range of professiooaflyetent
assistance.”Strickland 466 U.S. at 690. Even if a court determines that counsel’s performance
was outside that range, the defendant is not entitled to relief if counsel’s etmow béect on the
judgment. Id. at 691.

Petitionefs argument fails ondith Stricklandprongs. First, Petitiondras failed to
identify any aspect of counsel's performance that fell below an objective standard of
reasonableness. He alleges that his trial counsel permitted (1) Petdibeesentenced to a crime
he was notharged with committing; (2rroneous jury instructionand(3) a verdict form that
combined two charges into one. (Pet'r's Br., ECF No. 2, PagelD.47.)

Subpart C of this opiniomakes clear why trial counséhcked meritorious grounds
on which tochallenge the sentenc#Vith the jury instructions, Petitioner has not pointed to a flaw
or to an improvement that trial counsel should have pursWéith the verdict formPetitioner
implies his attorney should have objectedincludethe lesser charge without the aggravating
factor. However, t remains unclear what controlled substance, other than methamphetamine, the
jury could have convicted Petitioner of intending to manufacture. Consequently, had Peditioner’
trial counsel bjededto the jury instructions or verdict form he may have done little more than to
annoy the judgeSeeRobinson v. United State®25 F. App’'x 721, 724-25 (6th Cir. 2015). Trial

counsel should “use objections in a tactical manr&s’as to avoid “quickly annoying judges and

juries.” Id. (quoting Lundgren v. Mitche]l 440 F.3d 754, 774 (6th Cir. 2006) With these
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conseqguences in mind, trial counsel’s decisions not to object to the sentence, jurganstraicd
verdict form were not objectively urasonable. SeeRobinson 625 F. App’x at 725 (citing
Strickland 466 U.S. at 687).

Likewise, Petitioner fails to satisfgtricklands prejudice prong.Petitioner must
show not just his trial counsel’s deficient performance, but that, “if his aytdra objected, the
jury would have acquitted him.Robinson625 F. App’xat 725 (6th Cir. 2015). Petitioner cannot
demonstrate that he was the least bit prejudiced by the trial court’s instructitmes jury, the
verdict form provided to the juryor by counsel not objecting to the Petitioner's charge at
sentencing.

Thus the court of appeals’ rejection of Petitioner’s ineffective assistarcmiotel
claim is neither contrary to, nor an unreasonable application of, clearly estdlibsleeal law.
Accordingly, Petitioner is not entitled to habeas refmfan ineffective trial counsel.

G. Ineffective Assistance of Appellate Counsel (Grounds Xl,
XVIIN)

Petitioner alleges his appellate counsel provided ineffective assistance because
counseheglected to raise the “Dead Bang Winner[]” issues Petitioner raises in his pabtas.
(See e.g.Pet'r's Br., ECF No. 2, PagelD.49-51.)

In the context of an attorney’s alleged failure to file an appeal, the Supreme Court
has indicated that tHerickland standard continues to applRRoe v. FloreOrtega 528 U.S. 470,

477 (2000). In reviewing such a claim, “[jjudicial scrutiny of counsel’s performanast be
highly deferential” 1d. at 477 (quotingstrickland 466 U.S. at 689)As the Supreme Court has
observed, it is difficult to demonstrate that an appellate attorney hasedidke performance

prong where the attorney presents one argument on appeal rather than &mottiev. Robbins

528 U.S. 259, 289 (2000). In such cases, the petitioner must demonstrate that the issue not
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presented “was clearly stronger than issues that counsel did prekentWhere a claim lacks
merit, appellate counsel is not ineffective in declining to raise the issueem dppeal. See
Moore v. Mitchdl, 708 F.3d 760, 776 (6th Cir. 2013) (“[A] petitioner cannot show that appellate
counsel was ineffective for failing to raise a claim on appeal if the undgrtyam itself lacks
merit.”); Burton v. Renicp391 F.3d 764, 7882 (6th Cir. 2004) (where claim of prosecutorial
misconduct lacks merit, counsel is not ineffective in declining to raise issue om)appea

On direct appealPetitioner's appellate counsehised two grounds forelief.
Appellate counsel argued both that the trial court erred with the jury instructimhshat
insufficient evidence existed to prove Petitioner possessed chemicalsaariiose chemicals
were intended for the manufacture of methamphetamine. (Pet’r’'s Br., ECF Ng@eZDE3334.)
Petitioner haseglectedo identify any strong arguments that appellate codagetl to make

Indeed, many of Petitioner's alleged grounds for habeas ralmistitute “a
restatement of the same issue.” (Pet., ECF No. 1, PagelDnti4gd, Petitioner effectively admits
as much, statg “Although [the] issue[s] appear to be the same . . . it is again [Petitionens] w
of attempting to clarify the problem with the jury instructionsld.,(PagelD.§ At least 13 of
Petitioner’s 20 alleged grounds for habeas relief (GroudsV1, VIl I-X, XII-XVI) grow out of
the two grounds appellate counsel rais@etitioner’'sremaining seven grounds are predicated on
the Court finding merit with at least one of theteengroundsgrowing out of appellate counsel’s
arguments. Clearly, Petitioner has failed to show that his appellate counsel performasce w
deficient. On theontrary, Petitioner merely attempts to revive appellate counsel’'s arguments

new form.
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Thus, Petitioner cannot show either that his appellate counsel performed dgficient
or that he was in any way prejudiced. Accordingly, Petitianat entitled @ habeas reliefior
ineffective assistance of appellate counsel

H. Denial of Fundamental Protections through Cumulative Effect
of Error (Ground XX) *

Petitioner allegethat he was denied the “fundamental protections to a fair criminal
proceeding . . . through the cumulative effect of error that took place at the hands off tberttia
the prosecution, defense counsel[,] and appellate counsel.” (Pet'r’'s Br., ECF Ngel).B4.)

Under the AEDPA, a court only may grant habeas relief based on a ngasippli
of Supreme Court law.Bailey, 271 F.3d at 655. The Sixth Circuit repeatedly has stated that
cumulative error claims are not cognizable on habeas review. “The Supreme Courthedd not
that constitutional claims that would not individually supgwbeas relief may be cumulated in
order to support relief.’Scott v. EIp302 F.3d 598, 607 (6th Cir. 2008ge alsd<eith v. Mitchell
455 F.3d 662, 679 (6th Cir. 200&)illiams v. Andersgrd60 F.3d 789, 816 (6th Cir. 2008®aze
v. Parker 371 F.3d310, 330 (6th Cir. 2004 Millender v. Adams376 F.3d 520, 529 (6th Cir.
2004);Lorraine v. Coyle291 F.3d 416, 447 (6th Cir. 2002).

Moreover becausehe Courtconcluded above that the individual claims are
without merit, Petitioner cannot show tliaé cumulative error violated his constitutional rights.

See SeymopR24 F.3d at 557.

4 Because Petitioner introduces this ground for relief in the first instance inddgadhpetition, Petitioner has never
fairly presented thécumulative effect of error” issue to any of the state couMthough the habeas statute prevents
the Court from granting habeas relief on an unexhausted claim, 28 UZ84®)(1), the Court may still deny relief
on such a clan, 28 U.S.C. § 2254(b)(2).
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l. “Good Cause” for Procedural DefectqGrounds XlI, XIX)

Finally, Petitionercontends that his procedural default should be excused because
he can establish good causeffoling to comply with state procedures, and prejudice would result
should the Court not excuse the procedural default. (Pet'r’'s Br., ECF No. 2, PagelD.51.)

“If a petitioner does not satisfy the procedural requirements for bringing an error to
the state court’s attentichwhether in trial, appellate, or habeas proceedings, as state law may
require— procedural default will bar federal reviewMagwood v. Paerson 561 U.S. 320, 340
(2010). Nevertheless, the U.S. Supreme Court has held that federal courts acgined te
address a procedurdéfault issue before deciding against the petitioner on the mgeiesHudson
v.Jones351 F.3d 212, 216 (6th Cir. 2003) (citingmbrix v. Singletary520 U.S. 518, 525 (1997)
(“Judicial economy might counsel giving the [other] question priority, for example, ifé @asily
resolvable against the habeas petitioner, whereas the proeedurssue involved confipated
issues of state law.”), andobles v. Johnsorl27 F.3d 409, 4224 (5th Cir. 1997) (deciding
against the petitioner on the merits even though the claim was procedurally defadesdglso
28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the applicant to exhaust the remedies availdbkdourts of the
State.”). Where, as here, the procedural default issue raises more questions ttzee ton the
merits, the Co may assume without deciding that there was no procedural default or that
Petitioner could show cause and prejudice for that def@ak.Hudsqr851 F.3d at 21:3.6; Binder
v. Stegall 198 F.3d 177, 178 (6th Cir. 1999).

Accordingly,the Courtwill assune without deciding that there was no procedural
default for each alleged ground or that Petitioner could show cause and prejudice fdiathiat de

while deciding each ground against Petitioner on the m8ets Hudsgr851 F.3d at 215-16.
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V. Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if Petitioner has detezha
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has disapproved issuance of blanket denials of
a certificate of appealabilityMurphy v. Ohig 263 F.3d 466, 46{6th Cir. 2001)(per curiam)
Rather, the district court must “engage in a reasoned assessment of each clairafminéet
whether a certificate is warranteldl. Each issue must be considered under the standards set forth
by the Supreme Court iSlack v. McDaniel529 U.S. 473 (2000) Murphy, 263 F.3d at 467.
Consequently, this CourtaB examined each of Petitioner’'s claims underSlaek standard.
Under Slack 529 U.S. at 484, to warrant a grant of the certificate, “[tlhe petitioner must
demonstrate that reasonable jurists would find the district court’s asses$thentanstitutional
claims debatable or wrong.ld. “A petitioner satisfies this standard by demonstrating that . . .
jurists could conclude the issues presented are adequate to deserve encourageroeee¢do
further.” Miller-El v. Cockrel| 537 U.S. 322, 327 (2003). In applying this standard, the Court
may not conduct a full merits review, but must limit its examination to a threshold inquitiénto
underlying merit of Petitioner’s claimgd.

The Court finds that reasonable jurists could not conclude tthsit Court’s
dismissal of Petitioner’s claims was debatable or wrong. Thereforeptirev@ll deny Petitioner
a certificate of appealabilityMoreover, although Petitioner has failed to demonstrate that he is in
custody in violation of the Constitution and has failed to make a substantial showing afitiie de
of a constitutional right, the Court does not conclude that any issue Petitioner nsigloirappeal

would be frivolous.Coppedge v. United Stai€369 U.S. 438, 445 (1962).
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Conclusion

The Court will entera judgmentdismissing thepetition andan order denying a
certificate of appealability.
Dated: December 17, 2019 /s/ Paul L. Maloney

Paul L. Maloney
United States District Judge
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