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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DAVID EUGENEV OELKERT,

Plaintiff, Case No. 1:20-cv-185
V. Honorable Paul L. Maloney
MUSKEGONCOUNTY JAIL,

Defendant.

OPINION

This is a civil rights action brought bystate prisoner under 42 U.S.C. § 1983.
Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner attivought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immune from suclige 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.S.C.
8 1997e(c). The Court rsuread Plaintiff'oro se complaint indulgentlyseeHaines v. Kerner
404 U.S. 519, 520 (1972), and accept Plaintifflegdtions as true, ueds they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will siniss Plaintiff’'s complaint for failure to state a claim.

Discussion
Factual allegations

Plaintiff is presently incarcerated withe Michigan Department of Corrections

(MDOC) at the Saginaw County CorrectionacHity (SRF) in Freeland, Saginaw County,
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Michigan. The events about which he complaimsyever, occurred at the Muskegon County Jail.
The only named Defendant in this eas the Muskegon County Jail.

Plaintiff alleges that prior to his ina@ration in 2017, he was involved in an
accident at work which caused damage to his manthteeth. Plaintiff had dental work paid for
by Worker's Compensation Insurance in 2017aimRiff was to have follow up work done on
February 28, 2018, but Plaintiff wancarcerated on February 22, 20P&intiff informed the jail
that he was to have dental work, but thggared him. On March 30, 2018, Plaintiff asked the
state court judge if heould be allowed to gétis dental work done.

THE DEFENDANT: And Your Honor, camask you a question®ly teeth,

| — 1 had an incident in the jail and myeth — it hurts. | cabarely eat and | need

to try to get that fixed and | was told to go before you to see about getting — my
teeth fixed.

K%k

Yeah, because my dentist is already paid for. It was $12,000 to have it done.
It's already paid for, but | have to dave it done. And | was told | had to get
permission from you to bable to get that done.
(ECF No. 1-1, PagelD.8.)

The Court stated that it had no objectiorPtaintiff leaving thgail for his dental
work if he hired a sheriff's deputy to accompany hital. &t PagelD.8-9.) Plaintiff states that the
jail continued to refuse to getl@lv him to go to his dental prader for treatment despite the fact
that Plaintiff was in pain. At some point, Plafihtvas involved in an altercation at the jail and
ended up with a mouth full of blood. However, thejafused to get Plaintiff treatment. Plaintiff
filed a grievance toward theé of May 2018, which was ignored.

On June 1, 2018, Plaintiff was transferretheeMDOC and continued to seek relief

for his pain. Plaintiff was told #t he had to wait until he arriggeat his assignegrison. Plaintiff

submitted two medical kites amebs finally seen by the dentist on August 3, 20D&iring this



visit, the dentist removkebone fragments that wecausing Plaintiff painas well as treated the
laceration that Plaintiff had received in jail.aRitiff experienced a high degree of relief from pain
as a result this treatment.

On December 4, 2018, Plaintiff sent a letethe Muskegon County Jail seeking
payment to cover the comfiten of his dental work:

| was in pain for months due to the Muskegon County Jail refusing medical
treatment for an injury that happenedtla jail by another imate. | have the
returned medical kites wheet was refused medical ttezent by the jail and proof
from the prison that there was an issue inmmuth. | wasn'’t able to eat at times,
sometimes for days, and was in much pain for months, but your jail refused to help
me. | have all the proof | need.

| am now requesting th@il have my dentalwork completed at your
expense. The jail will need to pay all migntal fees and trapsrtation costs to get
my work done at my dentist and [surgery] teen | will work with the jail after my
work is done to get paid back from timsurance company their portion, but not if
it prolongs my dental work from being done.

| am needing to have this work schestiifirst thing in the month of January,
and if this isn’t done, it will start a civéuit and not only include the cost of my
dental work, but pain and suffering foetmonths | was denied medical treatment
from your jail. So it would benuch cheaper to have nork done now then drag
this through Court.

Please note that the insurance conypelosed my claim due to me not
having the work done and not contacting thefhis would fall on the jail as well
because | begged the jail to get me in hade my work done, to no avail. | also
have Court transcripts where my Judge gave me permission to go, but the jail still
refused to even see me. | would highly recommend getting in contact with me and
helping me get this schedud so that | can have ngw and teeth fixed.

(ECF No. 1-5, PagelD.16.)
Plaintiff seeks compensatory and punitdemages, as well as injunctive relief.
. Failureto statea claim

A complaint may be dismissed for failure to state a claim if it fails “to give the

defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.

v. Twombly 550 U.S. 544, 555 (2007) (quoti@gnley v. Gibsom355 U.S. 41, 47 (1957)). While
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a complaint need not contain dédd factual allegations, a pldiff's allegations must include
more than labels and conclusiosvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals tife elements of a cause of action, supported by mere conclusory
statements, do not suffice.”). The court miestermine whether the complaint contains “enough
facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim

has facial plausibility when thglaintiff pleads factual content thatiows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgbal, 556 U.S. at

111}

679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—nbut it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (qting Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/lgbalplausibility standard applies to dismikssaf prisoner casem initial review under
28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must atleg®iolation of a
right secured by the federal Catgion or laws and must show that the deprivation was committed
by a person acting under color of state |AMest v. AtkinsA87 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa® 1983 is a method for vindicating
federal rights, not a source of stdigtive rights itself, the firstgp in an action under 8 1983 is to

identify the specific constitutiohaght allegedly infringed.Albright v. Oliver 510 U.S. 266, 271

(1994).



11, Jail as Defendant

Plaintiff sues the Muskegon County Jail. Taikis a buildingnot an entity capable
of being sued in its own rightdowever, construing Plaintiffpro secomplaint with all required
liberality, Haines 404 U.S. at 520, the Court assumes #aintiff intended to sue Muskegon
County. Muskegon County may not be held vicaripliable for the actias of its employees
under 8§ 1983.See Connick v. Thompsd63 U.S. 51, 60 (2011Fity of Canton v. Harris489
U.S. 378, 392 (1989Nlonell v. Dep't of Soc. Sery€l36 U.S. 658, 694 (1978). Instead, a county
is liable only when its officigbolicy or custom causes the injutg.

Plaintiff's allegations againghe county essentially rest a theory of vicarious
liability and therefore dmot state a claimld. To the extent that Plaiff suggests the existence
of an unlawful custom, plaintiff must show that the municiliigx was deliberately indifferent to
“practices so persistent and widespread as to practiealy the force of law.Connick 563 U.S.
at 60. Plaintiff cites no prior incidents or matt. Conclusory allegations of unconstitutional
conduct without specific fagal allegations fiato state a claim under § 1983ee Iqbgl556 U.S.
at 678;Twombly 550 U.S. at 555 (2007). Plaintiff thereddails to state a&alm against Muskegon
County. Accordingly, Plaintiffomplaint is properly dmissed for laclof merit.

Concluson

Having conducted the review required by tRrison Litigation Reform Act, the
Court determines that Pidiff's complaint wil be dismissed for failurto state a claim, under 28
U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.$CL997e(c). The Coumust next decide
whether an appeal of thistam would be in good faith withithe meaning of 28 U.S.C. §
1915(a)(3). See McGore v. Wrigglesworth14 F.3d 601, 611 (6th Cir. 1997). For the same

reasons that the Court dismisses the action, thet@iscerns no good-faith &ia for an appeal.



Should Plaintiff appeal this decisiotine Court will assesthe $505.00 appellate
filing fee pursuant to § 1915(b)(ee McGorell4 F.3d at 610-11, unless Plaintiff is barred from
proceedingn forma pauperise.g, by the “three-strikes” rule of § 1915(g). If he is barred, he will
be required to pay the $505.00 appilfiling fee in one lump sum.

This is a dismissal as dedwed by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: April 7, 2020 /s/ Paul L. Maloye
Paul L. Maloney
United States District Judge




