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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARCOSGARCIA RAYOS,

Plaintiff, Case No. 1:20-cv-968
V. Honorable Paul L. Maloney
UNKNOWN LEAVITT et al.,

Defendants.

OPINION
This is a civil rights action brought bystate prisoner under 42 U.S.C. § 1983.

Under the Prison Litigation Reform Act, Pub.No. 104-134, 110 Stat. 1321 (1996) (PLRA), the
Court is required to dismiss any prisoner attivought under federaluaif the complaint is
frivolous, malicious, fails to ate a claim upon which relief cdoe granted, or seeks monetary
relief from a defendant immune from suclige 28 U.S.C. 88 1915(e)(2), 1915A; 42 U.S.C.
8 1997e(c). The Court rsuread Plaintiff'oro se complaint indulgentlyseeHaines v. Kerner
404 U.S. 519, 520 (1972), and accept Plaintifflegdtions as true, ueds they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these
standards, the Court will dismiss Plaintiff's ngplaint for failure to state a claim against
Defendants Beecher.

Discussion

Factual Allegations

Plaintiff is presently incarcerated withe Michigan Department of Corrections

(MDOC) at the Carson City Correctionaadtlity (DRF) in CarsonCity, Montcalm County,
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Michigan. The events about which he commawccurred at that fdity. Plaintiff sues
Corrections Officer Unknowheavitt and Resident Unit Manager Unknown Beecher.

Plaintiff alleges that on April 22, 2020, aswas leaving the law library, Defendant
Leavitt noticed that Plaintiff's nose was pratig from his mask. Defelant Leavitt stopped
Plaintiff and told him to pull up Bimask before he tied it around Btéf’s throat. Plaintiff filed
a grievance on Defendant Leavitt for the commdéafendant Leavitt was interviewed regarding
the grievance on April 28, 2020, byr§eant Platte. On the samdajdefendant Leavitt searched
Plaintiff and told him that he would regret filimggrievance on him. Defendant Leavitt then wrote
a class Il misconduct on Plaintiff. On Ma&y 2020, Defendant Beecher conducted a hearing on
the misconduct chargend found Plaintiff guilty wthout considering Plainfis evidence.Plaintiff
claims that Defendant Beeché&raudulently lied on the hearingeport when he stated that
Defendant Leavitt had not searched PlaintiffAqril 28, 2020. In addition, Plaintiff claims that
Defendant Leavitt lied when he said that het bt recall talking to Rintiff on April 28, 2020.

Plaintiff claims that Defendant Leavitt rettied against him in violation of the First
Amendment and that Defendant Beecher violated his Fourteenth Amendment due process rights.
Plaintiff seeks damages, as welldeslaratory and janctive relief.

. Failureto Statea Claim

A complaint may be dismissed for failure to state a claim if it fails “to give the
defendant fair notice of what the . .aich is and the grounds upon which it rest8&ll Atl. Corp.
v. Twombly550 U.S. 544, 555 (2007) (quotiGgnley v. Gibson355 U.S. 41, 47 (1957)). While
a complaint need not contain détd factual allegations, a pldiff's allegations must include
more than labels and conclusioffsvombly 550 U.S. at 555Ashcroft v. Igbgl556 U.S. 662, 678
(2009) (“Threadbare recitals tie elements of a cause of action, supported by mere conclusory

statements, do not suffice.”). The court miestermine whether the complaint contains “enough
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facts to state a claim to reliefahis plausible on its face.Twombly 550 U.S. at 570. “A claim
has facial plausibility when thglaintiff pleads factual content thatiows the court to draw the
reasonable inference that the defendsutibble for the misconduct allegedlgybal, 556 U.S. at
679. Although the plausibility standhis not equivalent to a “pbability requiement,” . . . it
asks for more than a shigeossibility that a defendant has acted unlawfulligbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 556). “[W]here the wellgaded facts do ngermit the court
to infer more than the mere possibility of oosduct, the complairitas alleged—nbut it has not
‘show[n]'—that the pleader is entitled to relieflgbal, 556 U.S. at 679 (qting Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Ci2010) (holding that the
Twombly/lgbalplausibility standard applies to dismikssaf prisoner casem initial review under
28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must atleg®iolation of a
right secured by the federal Catgion or laws and must show that the deprivation was committed
by a person acting under color of state IAMest v. Atkins487 U.S. 42, 48 (1988%treet v. Corr.
Corp. of Am. 102 F.3d 810, 814 (6th Cir. 1996). Besa§ 1983 is a method for vindicating
federal rights, not a source of stdigtive rights itself, the firstgp in an action under § 1983 is to
identify the specific constitutiohaght allegedly infringed.Albright v. Oliver 510 U.S. 266, 271
(1994).

IIl.  Defendant Beecher

Plaintiff claims that Defendant Beecher violated his Fourteenth Amendment due
process rights when he conducted a hearinthemmisconduct chargend found Plaintiff guilty
without considering Plaintiff's evidence. The Fourteenth Amendment protects an individual from
deprivation of life, liberty or propéy, without due process of lawBazetta v. McGinnjgt30 F.3d

795, 801 (6th Cir. 2005). To establish a Fourteenth Amendment procedural due process violation,
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a plaintiff must show that one of these interests is at stékl&inson v. Austin545 U.S. 209, 221
(2005). Analysis of a procedural due processrtiavolves two steps: TJhe first asks whether
there exists a liberty or property interest whings been interfered with by the State; the second
examines whether the procedures attendant upodebat/ation were constitutionally sufficient.”
Ky. Dep't of Corr. v. Thompsod90 U.S. 454, 460 (1989).

The Supreme Court long has held tha Due Process Clause does not protect
every change in the conditions of confinement having an impact on a priSeeiMeachum v.
Fano, 427 U.S. 215, 225 (1976). Bandin v. Connerb15 U.S. 472, 484 (1995), the Court set
forth the standard for determining when a statatad right creates a fed#ly cognizable liberty
interest protected by the Due Process Clause. Aexptad that Court, a prisoner is entitled to the
protections of due process only when the sanc'will inevitably affect the duration of his
sentence” or when a deprivation imposes an faff@and significant hardship on the inmate in
relation to the ordinary mdents of prison life.” Sandin 515 U.S. at 486-8%&ee also Jones v.
Baker, 155 F.3d 810, 812 {6 Cir. 1998);Rimmer-Bey v. Browr62 F.3d 789, 790-91 (6th Cir.
1995).

Under Michigan Department of Coatéons Policy Directive 03.03.105 { B, a
Class-1 misconduct is a “major” misconduct and Class-Il and Class-Ill misconducts are “minor”
misconducts. The policy further provides that prisoners are deprived of good time or disciplinary
credits only when they are foundilgy of a Class-I misconductSeePolicy Directive 03.03.105,
1 AAAA. The Sixth Circuit routinely has heldahmisconduct convictionthat do not result in
the loss of good time are not atypical and significeprivations and therefore do not implicate
due processSee, e.g., Ingram v. Jewel F. App’x 271, 273 (6th Cir. 2004 arter v. Tucker

69 F. App’x 678, 680 (6th Cir. 2003Ereen v. WaldrenNo. 99-1561, 2000 WL 876765, at *2
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(6th Cir. June 23, 20008taffney v. AllenNo. 98-1880, 1999 WL 617967, at *2 (6th Cir. Aug.
12, 1999). Plaintiff, thereforefails to state a due procestim arising from his Class-Il
misconduct conviction for msession of contraband.
V. Defendant Leavitt

Plaintiff claims that Defendant Leavitt rettied against him in violation of the First
Amendment when he wrote a cldssisconduct on Plaiiff. Retaliation baed upon a prisoner’s
exercise of his or her constitutional rights violates the ConstitutBeeThaddeus-X v. Blatter
175 F.3d 378, 394 (6th Cir. 1999) (en banc). kheotto set forth a First Amendment retaliation
claim, a plaintiff must establish that: (1) m&as engaged in protected conduct; (2) an adverse
action was taken against him that would deterragreof ordinary firmness from engaging in that
conduct; and (3) the adversction was motivated, at leastpart, by the protected condudd.
Moreover, a plaintiff must be able to prove tha&t éixercise of the protecteight was a substantial
or motivating factor in the defenafis alleged retaliatory conducSeeSmith v. Campbel250
F.3d 1032, 1037 (6th Cir. 2001) (citingount Healthy City Sch. Dist. Bd. of Educ. v. Doyi29
U.S. 274, 287 (1977)).

The filing of a nonfrivolous prison griemae is constitutionally protected conduct
for which a prisoner cannot be subjected to retaliati®aeSmith v. Campbell50 F.3d 1032,
1037 (6th Cir. 2001)Herron v. Harrison 203 F.3d 410, 415 (6th Cir. 2000). Assuming that
Plaintiff's grievance was nonfrivous, it appears that he wasgaged in protected conduct.

The adverseness inquiry is an objective one and does not depend on how a
particular plaintiff reacted. The relevant gtien is whether the @iendants’ conduct iscapable
of deterring a person of ordinafirmness”; the plaintiff needot show actual deterrencBell v.
Johnson 308 F.3d 594, 606 (6th Cir. 2002) (emphasi®riginal). As a result of a Class-II

misconduct conviction, a prisoner mag subjected to toplock for upfige days, loss of privileges
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for up to thirty days, dxra duty for up to forty hours, and rigstion. Even seven days’ loss of
privileges—which includes loss of the rights to tiemexercise facilities, to attend group meetings,
to use the telephone, to have visitors, to actiessggeneral library, and to access the activity
room—amounts to adverse actiomMaben v. Thelen887 F.3d 252, 266-67 (6th Cir. 2018)
(quotingHill v. Lapin, 630 F3d 468, 474 (6th Cir. 2010) (holdingtthactions that result in more
restrictions and fewer privileges forigwners are considered adverse”)). Mabencourt noted
the contrary holding ilngram v. Jewe}l94 F. App’x. 271, 273 (6th Cir. 2004) (citiffidtnaddeus-
X, 175 F.3d at 396-97) (14 days’ loss of privilegle®s not constitute an adverse action), and,
becauséMabenwas a published opinion, it effectively overruledram Therefore, the Class-II
misconduct conviction was sufficientlgleerse to state a retaliation claim.

Finally, the Court notes that immedit before writig the misconduct on
Plaintiff, Defendant Leavitt told Plaintiff that eould regret filing a grievance on him. Therefore,
it appears that Plaintiff has ajjed facts showing that the miscontiticket was motivated, at least
in part, by Plaintiff’'s coduct in filing a grievane on Defendant Leavitlhe Court concludes that
Plaintiff's retaliation chim against Defendant Leavitt mayti@ dismissed omitial review.
V. Pending motions

Plaintiff has filed a motion to amend hiemplaint (ECF Nos. 4 and 4-1) to add
two cases to the “previous lawsuits” sectioihhis original complat (Compl., ECF No. 1,
PagelD.2. Plaintiff’'s motion is hdamg granted. Plaintifs complaint skll be read to include the
two additional cases listed in the atianent to his motion (ECF No. 4-1).

Concluson

Having conducted the review required by tRrison Litigation Reform Act, the

Court determines that Defendant Beecher wildismissed for failure to state a claim, under 28
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U.S.C. 88 1915(e)(2) and 1915A(Bnd 42 U.S.C. § 1997¢e(c). Plaffis retaliation claim against
Defendant Leavitt remains in the case.

An order consistent with this opinion will be entered.

Dated: November 3, 2020 /s/ Paul L. Malgne
Paul L. Maloney
United States District Judge




