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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

EDDIE LEON DONAHOO,

Plaintiff, Case No. 1:22-cv-343
v Honorable Jane M. Beckering
UNKNOWN WHITMAN et al.,

Defendants.

/
OPINION

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983. Under the
Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), the Court is
required to dismiss any prisoner action brought under federal law if the complaint is frivolous,
malicious, fails to state a claim upon which relief can be granted, or seeks monetary relief from a
defendant immune from such relief. 28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997¢(c). The
Court must read Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520
(1972), and accept Plaintiff’s allegations as true, unless they are clearly irrational or wholly
incredible. Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these standards, the Court will
dismiss Plaintiff’s complaint for failure to state a claim.

Discussion
I. Factual Allegations

Plaintiff is presently incarcerated with the Michigan Department of Corrections (MDOC)

at the Michigan Reformatory (RMI) in Ionia, Ionia County, Michigan. The events about which he
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complains occurred at that facility. Plaintiff sues Corrections Officer Unknown Whitman and
Hearings Officers Alu Pezon and S. Burke.

Plaintiff states that he received a misconduct ticket for kissing another prisoner, Maurice
Travis #694673, on the lips on May 22, 2021. Plaintiff states that the act was allegedly caught on
camera, but that he was never allowed to see any footage or stills showing the kiss. Plaintiff
repeatedly sought to view camera footage, to no avail. Plaintiff was found guilty of a class I sexual
misconduct on May 25, 2021. (See Class I Misconduct Hearing Report, ECF No. 1-1, PagelD.82.)

Plaintiff requested a rehearing on May 26, 2021, asserting that there are no video cameras
near prisoner Travis’ room that have the ability to zoom in and show the interior of the cell.
Plaintiff states that, therefore, the evidence of him kissing another man was never substantiated.

For relief, Plaintiff seeks video evidence of him kissing another man. Plaintiff also seeks
video evidence related to another misconduct conviction for assault and battery on another
prisoner.

1I. Failure To State a Claim

(139

A complaint may be dismissed for failure to state a claim if it fails “‘to give the defendant
fair notice of what the . . . claim is and the grounds upon which it rests.”” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). While a
complaint need not contain detailed factual allegations, a plaintiff’s allegations must include more
than labels and conclusions. /d.; Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals
of the elements of a cause of action, supported by mere conclusory statements, do not suffice.”).
The court must determine whether the complaint contains “enough facts to state a claim to relief
that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 679. Although the plausibility
2
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standard is not equivalent to a “‘probability requirement,” . . . it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Id. at 678 (quoting Twombly, 550 U.S. at 556).
“[W]here the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged—but it has not ‘show[n]’—that the pleader is entitled to
relief.” Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 47071
(6th Cir. 2010) (holding that the Twombly/Igbal plausibility standard applies to dismissals of
prisoner cases on initial review under 28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right
secured by the federal Constitution or laws and must show that the deprivation was committed by
a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because § 1983 is a method for vindicating
federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to
identify the specific constitutional right allegedly infringed. A/bright v. Oliver, 510 U.S. 266, 271
(1994).

Plaintiff appears to be making a procedural due process challenge to two class I misconduct
convictions. According to the allegations in Plaintiff’s complaint, and the exhibits thereto, Plaintiff
received a class I sexual misconduct for kissing prisoner Travis on the lips, as well as a class I
misconduct for assault and battery. (ECF No. 1-1, PageID.81-105.) A prisoner’s ability to
challenge a prison misconduct conviction depends on whether the convictions implicated any
liberty interest. A prisoner does not have a protected liberty interest in prison disciplinary
proceedings unless the sanction “will inevitably affect the duration of his sentence” or the resulting
restraint imposes an “atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.” See Sandin v. Conner, 515 U.S. 472, 484, 487 (1995).
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Plaintiff does not allege that his misconduct convictions have any effect on the duration of
his sentence—and he cannot. Plaintiff was sentenced to 39 to 85 years in prison on September 18,
2018, for the crime of second-degree murder committed on July 2, 2017.
https://mdocweb.state.mi.us/OTIS2/otis2profile.aspx?mdocNumber=513568 (last visited Aug. §,
2022). For a prisoner like Plaintiff, who is serving a sentence for an offense committed after 2000,
even a major misconduct conviction results only in the accumulation of “disciplinary time.” See
Mich. Comp. Laws § 800.34. Disciplinary time is considered by the Michigan Parole Board when
it determines whether to grant parole. /d. § 800.34(2). It does not necessarily affect the length of a
prisoner’s sentence because it is “simply a record that will be presented to the parole board to aid
in its [parole] determination.” Taylor v. Lantagne, 418 F. App’x 408, 412 (6th Cir. 2011).
Therefore, even the most severe of the misconduct convictions had no impact on the duration of
Plaintiff’s sentence.

Nor did Plaintiff’s misconduct convictions result in an atypical and significant hardship.
Confinement in administrative segregation “is the sort of confinement that inmates should
reasonably anticipate receiving at some point in their incarceration.” Hewitt v. Helms, 459 U.S.
460, 468 (1983). Thus, it is considered atypical and significant only in “extreme circumstances.”
Joseph v. Curtin, 410 F. App’x 865, 868 (6th Cir. 2010). Generally, courts will consider the nature
and duration of a stay in segregation to determine whether it imposes an “atypical and significant
hardship.” Harden-Bey v. Rutter, 524 F.3d 789, 794 (6th Cir. 2008).

In Sandin, the Supreme Court concluded that the segregation at issue in that case
(disciplinary segregation for 30 days) did not impose an atypical and significant hardship. Sandin,
515 U.S. at 484. Similarly, the Sixth Circuit has held that placement in administrative segregation

for two months does not require the protections of due process. See Joseph, 410 F. App’x at 868
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(61 days in segregation is not atypical and significant). It has also held, in specific circumstances,
that confinement in segregation for a much longer period of time does not implicate a liberty
interest. See, e.g., Jones v. Baker, 155 F.3d 810, 812—13 (6th Cir. 1998) (two years of segregation
while the inmate was investigated for the murder of a prison guard in a riot); Mackey v. Dyke, 111
F.3d 460 (6th Cir. 1997) (one year of segregation following convictions for possession of illegal
contraband and assault, including a 117-day delay in reclassification due to prison crowding).
Generally, only periods of segregation lasting for several years or more have been found to be
atypical and significant. See, e.g., Selby v. Caruso, 734 F.3d 554, 559 (6th Cir. 2013) (13 years of
segregation implicates a liberty interest); Harris v. Caruso, 465 F. App’x 481, 484 (6th Cir. 2012)
(eight years of segregation implicates a liberty interest); Harden-Bey, 524 F.3d at 795 (remanding
to the district court to consider whether the plaintiff's allegedly “indefinite” period of segregation,
1.e., three years without an explanation from prison officials, implicates a liberty interest).
Plaintiff fails to allege that his major misconduct convictions resulted in detention in
segregation. The exhibits show that he was sentenced to 10 days’ loss of privileges for the sexual
misconduct and 25 days’ loss of privileges for the assault and battery. (PagelD.100, 103.) Pursuant
to MDOC Policy Directive 03.03.105, the “loss of privileges” sanction involves the loss of various
privileges, such as access to the day room, exercise facilities, group meetings, “[o]ut of cell
hobbycraft activities,” the kitchen area, the general library (not including the law library), movies,
music practice, and other “[1]eisure time activities.” MDOC Policy Directive 03.03.105E (eff. Apr.
18, 2022). Where a stay of that duration in segregation is not considered an atypical or significant
hardship, it defies logic to suggest that the lesser penalty of “loss of privileges” for that duration
could be atypical or significant. Sixth Circuit authority bears that out. See Ingram v. Jewell, 94 F.

App’x 271, 273 (6th Cir. 2004) (holding that a fourteen-day loss-of-privileges sanction did not
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implicate the due-process clause); Carter v. Tucker, 69 F. App’x 678, 680 (6th Cir. 2003) (nine-
month loss of package privileges did not impose an atypical and significant hardship); Miles v.
Helinski, No. 20-1279, 2021 WL 1238562, at *4 (6th Cir. Jan. 29, 2021) (five days’ toplock and
five days’ loss of privileges fails to state a due process claim); Alexander v. Vittitow, No. 17-1075,
2017 WL 7050641, at *3 (6th Cir. Nov. 9, 2017) (“thirty days' loss of privileges—did not implicate
a protected liberty interest”); Langford, v. Koskela, No. 16-1435, 2017 WL 6803554, at *3 (6th
Cir. Jan. 24, 2017) (thirty-days’ toplock and thirty-days’ loss of privileges “does not amount to an
‘atypical and significant hardship’”).

Plaintiff fails to allege any facts showing that he was subjected to conditions which would
implicate a liberty interest as a result of the allegedly false misconduct tickets. Therefore,
Plaintiff’s complaint is properly dismissed.

Moreover, the Court notes that Defendants Pezon and Burke are hearing officers whose
duties are set forth at Mich. Comp. Laws § 791.251 through § 791.255. Hearing officers are
required to be attorneys and are under the direction and supervision of a special hearing division
in the Michigan Department of Corrections. See Mich. Comp. Laws § 791.251(6). Their
adjudicatory functions are set out in the statute, and their decisions must be in writing and must
include findings of facts and, where appropriate, the sanction imposed. See Mich. Comp. Laws
§ 791.252(k). There are provisions for rehearings, see Mich. Comp. Laws § 791.254, as well as
for judicial review in the Michigan courts. See Mich. Comp. Laws § 791.255(2). Accordingly, the
Sixth Circuit has held that Michigan hearing officers are professionals in the nature of
administrative law judges. See Shelly v. Johnson, 849 F.2d 228, 230 (6th Cir. 1988). As such, they
are entitled to absolute judicial immunity from inmates’ § 1983 suits for actions taken in their

capacities as hearing officers. /d.; see also Powell v. Washington, 720 F. App’x 222, 226 (6th Cir.
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2017); Barber v. Overton, 496 F.3d 449, 452 (6th Cir. 2007); Dixon v. Clem, 492 F.3d 665, 674
(6th Cir. 2007); cf. Pierson v. Ray, 386 U.S. 547, 554-55 (1967) (judicial immunity applies to
actions under § 1983 to recover for alleged deprivations of civil rights).

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court
determines that Plaintiff’s complaint will be dismissed for failure to state a claim, under 28 U.S.C.
§§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢e(c). The Court must next decide whether an
appeal of this action would be in good faith within the meaning of 28 U.S.C. § 1915(a)(3). See
McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 1997). For the same reasons the Court
concludes that Plaintiff’s claims are properly dismissed, the Court also concludes that any issue
Plaintiff might raise on appeal would be frivolous. Coppedge v. United States, 369 U.S. 438, 445
(1962). Accordingly, the Court certifies that an appeal would not be taken in good faith.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A judgment consistent with this opinion will be entered.

Dated: August 17, 2022 /s/ Jane M. Beckering

Jane M. Beckering
United States District Judge




