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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARK ALLEN HILL,

Petitioner, Case No. 1:24-cv-116

V. Honorable Robert J. Jonker

MICHELLE LAJOYE-YOUNG,

Respondent.

OPINION

This is a habeas corpus action brought under 28 U.S.C. § 2241 by Petitioner Mark Allen
Hill, a person presently detained in the Kent County Jail. Petitioner reports that he has been found
guilty of certain charges and is awaiting the judgment of sentence.

Examination of records made publicly available by the Kent County Circuit Court reveals
that, on December 14, 2023, Petitioner was tried on charges in six different criminal cases: People
v. Hill, No. 23-00975-FH; People v. Hill, No. 23-00976-FC; People v. Hill, No. 23-00977-FH,;
People v. Hill, No. 23-00978-FC; People v. Hill, No. 23-01498-FC; and People v. Hill, No. 23-
01499-FC.! Petitioner was found guilty on at least two counts of armed robbery and he is presently
scheduled to be sentenced on February 28, 2024.

Petitioner complains generally that he was found guilty without any witness identifying
him or any physical evidence of his presence at the crime scenes. (Pet., ECF No. 1, PagelD.1.) He

claims further that he is detained in violation of the Fourteenth Amendment Due Process Clause.

1 See https://www.accesskent.com/CNSearch/appStart.action (select “Criminal Case Search,”
enter First Name “Mark,” enter Last Name “Hill,” enter Year of Birth “1982,” complete
reCAPTCHA, select “Search Criminal Cases”) (last visited February 26, 2024).
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(Id., PagelD.2.) Petitioner reports that his appointed counsel failed to communicate with Petitioner
or prepare a defense. (Id.) Petitioner claims that the police interviewed him without advising him
of his Miranda rights, that they waited too long to arraign him, that they never issued an arrest
warrant, that they searched his apartment without warrant or probable cause, that he was refused
new counsel, that he was denied discovery, that the Judge refused to ask questions posed by the
jurors, and “much more injustice.” (Id., PagelD.1-4.) Petitioner asks the Court to “help to prove
[his] innocence . . ..” (Id., PagelD.4.) The Court interprets Petitioner’s request as a petition seeking
release from custody.

When a person is in custody pursuant to the judgment of a state court, he may seek release
by way of a writ of habeas corpus under 28 U.S.C. 8 2254. When Petitioner filed his petition,
however, he was not yet detained pursuant to a judgment. That fact is significant because this
Court’s jurisdiction “depends upon the state of things at the time of the action brought.” Grupo
Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 570 (2004) (internal quotation marks omitted)
(quoting Mollan v. Torrance, 9 Wheat. 537, 539 (1824)).

When Petitioner filed his petition, a jury had convicted him, but he had not yet been
sentenced. Thus, the challenge to the constitutionality of his detention, at the time it was filed, had
to be raised under 28 U.S.C. § 2241. See Atkins v. Michigan, 644 F.2d 543, 546 n.1 (6th Cir.

1981).2

2 Atkins—and the cases cited therein—sometimes use the terms pre-trial and post-trial, but the
language of the statute and the reasoning employed by the courts suggest the line would be more
appropriately characterized as falling between pre-judgment and post-judgment. See, e.g., Burton
v. Stewart, 549 U.S. 147, 156 (2007) (“Final judgment in a criminal case means sentence[;] . . .
[t]he sentence is the judgment.” (quoting Berman v. United States, 302 U.S. 211, 212 (1937))));
Flanagan v. United States, 465 U.S. 259, 263 (1984) (concluding that final judgment does not
occur “until after conviction and the imposition of sentence.” (emphasis added)).
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Promptly after the filing of a petition for habeas corpus, the Court must undertake a
preliminary review of the petition to determine whether “it plainly appears from the face of the
petition and any exhibits annexed to it that the petitioner is not entitled to relief in the district
court.” Rule 4, Rules Governing § 2254 Cases; see 28 U.S.C. § 2243.% The Court is required to
conduct this initial review prior to the service of the petition. Rule 4, Rules Governing 8 2254
Cases. After undertaking the review required by Rule 4, it plainly appears from the face of the
petition that Petitioner is not entitled to relief because he has failed to exhaust his state court
remedies. Accordingly, the Court will summarily dismiss the petition without prejudice.

Discussion
l. Exhaustion under § 2241

A claim for habeas relief under 8 2241 is not subject to all of the specific statutory
requirements set forth in § 2254. Thus, the § 2254 bar on habeas relief “unless it appears
that . . . the applicant has exhausted the remedies available in the courts of the State,” 28 U.S.C.
§ 2254(b)(1), does not apply to a § 2241 habeas petitioner. Nonetheless, a prejudgment detainee
may not simply seek relief in federal court under § 2241 where state relief is still available. A
federal court ordinarily “should abstain from the exercise of that jurisdiction if the issues raised in
the petition may be resolved either by trial on the merits in the state courts or by other state
procedures available to the petitioner.” Atkins, 644 F.2d at 546 & n.1; see also Phillips v. Ct. of
Common Pleas, Hamilton Cnty, Ohio, 668 F.3d 804, 810 n.4 (6th Cir. 2012) (“Unlike exhaustion

under § 2254, exhaustion under § 2241 is not a statutory requirement. Compare 28 U.S.C.

% The Rules Governing § 2254 Cases may be applied to petitions filed under § 2241. See Rule 1(b),
Rules Governing § 2254 Cases.



§ 2254(b)(1)(A), with id. § 2241. Rather, in the § 2241 context, ‘decisional law has superimposed
such a requirement in order to accommodate principles of federalism.’”).

The Sixth Circuit has approved consideration of an “unexhausted” prejudgment § 2241
petition only in three exceptional circumstances: (1) when the petitioner seeks a speedy trial, Atkins
644 F.2d at 546-47; (2) when a petitioner seeks to avoid a second trial on double jeopardy grounds,
Delk v. Atkinson, 665 F.2d 90, 93 (6th Cir. 1981); and (3) when a petitioner faces prejudice from
prior ineffective assistance of counsel and due process violations on retrial, Turner v. Tennessee,
858 F.2d 1201, 1204 (6th Cir. 1988), vacated on other grounds, 492 U.S. 902 (1990). Petitioner’s
proposed habeas grounds do not fall within any of these exceptional circumstances. Accordingly,
he must exhaust his state court remedies before seeking relief in this Court.

Petitioner bears the burden of showing exhaustion. See Rust v. Zent, 17 F.3d 155, 160
(6th Cir. 1994). Petitioner does not indicate that he has sought relief in the state courts for the
constitutional violations he alleges. Under state statutes and the Michigan Court Rules, it appears
that state-court remedies are still available to Petitioner, including available appeals of the
impending judgment of sentence. Relief under § 2241 is not available until after Petitioner has
pursued and exhausted his state court remedies. Indeed, it is inevitable that, by the time Petitioner
has exhausted his state court remedies, he will no longer be able to bring a habeas petition
challenging his prejudgment detention under § 2241. By the time his appeals were exhausted, he
would be in custody pursuant to the judgment of a state court. At that point, relief would only be
available to him under § 2254.

1. Exhaustion under § 2254

Petitioner was not in custody pursuant to a state court judgment when he filed his petition.
If the state court enters a judgment of sentence before this case is dismissed, it would not revive

the petition. As noted above, the fact that § 2254 jurisdiction was absent when the petition was
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filed effectively deprives the Court of jurisdiction under that section. That defect is not remedied
by the subsequent entry of the judgment of sentence. Moreover, although the Court might have
jurisdiction under § 2254 if the Petitioner filed a new petition immediately after judgment is
entered, that petition would also be properly dismissed—not because of a lack of jurisdiction under
§ 2254, but because his § 2254 petition would also be unexhausted.

Before the Court may grant habeas relief to a state prisoner under § 2254, the prisoner must
exhaust remedies available in the state courts. 28 U.S.C. § 2254(b)(1); O 'Sullivan v. Boerckel, 526
U.S. 838, 842 (1999). Exhaustion requires a petitioner to “fairly present” federal claims so that
state courts have a “fair opportunity” to apply controlling legal principles to the facts bearing upon
a petitioner’s constitutional claim. O Sullivan, 526 U.S. at 844, 848; see also Picard v. Connor,
404 U.S. 270, 275-77 (1971); Duncan v. Henry, 513 U.S. 364, 365 (1995); Anderson v. Harless,
459 U.S. 4, 6 (1982). To fulfill the exhaustion requirement, a petitioner must have fairly presented
his federal claims to all levels of the state appellate system, including the state’s highest court.
O’Sullivan, 526 U.S. at 845; Wagner v. Smith, 581 F.3d 410, 414 (6th Cir. 2009); Hafley v.
Sowders, 902 F.2d 480, 483 (6th Cir. 1990).

The district court can and must raise the exhaustion issue sua sponte when it clearly appears
that habeas claims have not been presented to the state courts. See Prather v. Rees, 822 F.2d 1418,
1422 (6th Cir. 1987); Allen v. Perini, 424 F.2d 134, 138-39 (6th Cir. 1970). Petitioner has not yet
presented his habeas grounds to the Michigan Court of Appeals or the Michigan Supreme Court.
Therefore, simply construing the petition as one filed under § 2254, or permitting Petitioner to
refile, would not afford him any relief.

I11.  Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must also determine whether a certificate of

appealability should be granted. A certificate should issue if Petitioner has demonstrated a
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“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). The Sixth
Circuit Court of Appeals has disapproved issuance of blanket denials of a certificate of
appealability. Murphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam). Rather, the district
court must “engage in a reasoned assessment of each claim” to determine whether a certificate is
warranted. Id.

Petitioner’s application is properly dismissed for lack of exhaustion. Under Slack v.
McDaniel, 529 U.S. 473, 484 (2000), when a habeas petition is denied on procedural grounds, a
certificate of appealability may issue only “when the prisoner shows, at least, [1] that jurists of
reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right and [2] that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” Both showings must be made to warrant the grant of a
certificate. Id.

The Court concludes that reasonable jurists could not find it debatable whether Petitioner’s
application should be dismissed for lack of exhaustion. Therefore, a certificate of appealability
will be denied. Moreover, for that same reason, the Court also concludes that any issue Petitioner
might raise on appeal would be frivolous. Coppedge v. United States, 369 U.S. 438, 445 (1962).

Conclusion

The Court will enter an order and judgment dismissing the petition for failure to exhaust

state-court remedies and denying a certificate of appealability.

Dated: February 27, 2024 /s/ Robert J. Jonker
Robert J. Jonker
United States District Judge




