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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERNDIVISION

TERRY DARCEL BROOKS

Petitioner, Case N02:18<cv-194

V. Honorable Gordon J. Quist

CONNIE HORTON

Respondent.

OPINION

This is a habeas corpus action brought by a state prisoner to challenge a misconduct
conviction, purportedly under 28 U.S.C. § 2241. Notwithstanding his characterization, the action
is governed by 28 U.S.C. § 2254Promptly after the filing of a petition for habeas corpus, the
Court must undertake a preliminary review of the petition to determine whéthkifily appears
from the face of the petition and any exhibits annexed to it that the petitioner is nod ¢mtidief
in the district court.” Rule 4, Rules Governing § 2254 Cases28 U.S.C. § 2243. If so, the
petition must be summarily dismissed. RulesdeAllen v. Perinj 424 F.2d 134, 141 (6th Cir.
1970) (district court has the duty to “screen out” petitions that lack merit onabe)r fA dismissal

under Rule 4 includes those petitions which raise legally frivolous claims, asasvétiose

L A state prisoner seeking pestnviction relief from a federal court has but one remeatyapplication for a writ of
habeas corpusSee Rittenberry v. Morgad68 F.3d 331, 3387 (6th Cir. 2006). All such applications for writs of
habeas corpus aregrned by § 2241, which generally authorizes federal courts to grantitheto both federal
and state prisonerdd. Most state prisoners’ applications for writs of habeas corpus are salgje¢b the additional
restrictions of § 2254. That is, if a state prisoner is “in custody pursutir jadgment of a State court,” his petition
is subject to the procedural requirements of § 228én if the underlying validity of the state court conviction is not
expressly at issueld.; see alsoThomas v. Croshyd71 F.3d 782, 803 (11th Cir. 2004parole violation) Walker v.
O’Brien, 216 F.3d 626, 633 (7th Cir. 200@rison disciplinary action). Petitionés in custody from a state court
judgmentand his action seeks to expunge the misconthrotiction and for reinstatement of disciplinary credlts
action, therefore, is governed by § 2254.
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containing factual allegations that are palpably incredible or f@laeson v. Burkel78 F.3d 434,
436-37 (6th Cir. 1999). After undertaking the review required by Rule 4, the Court concludes that
the petition must be dismissed because it fails to raise a meritorious federal claim.
Discussion

l. Factual allegations

PetitionerTerry Darcel Brookss incarcerated with the Michigan Department of
Corrections atthe Chippewa Correctional Facility (URF) in Kincheloe, Chippewa County,
Michigan OnSepember 19, 201&etitionerwas found guilty of a Claslsmisconduct charge for
inciting to riot, rioting, or striking. The hearing officer imposed sanct of 10 days’ detention
and 30 days’ toplockPetitioneralleges that the miscondt conviction also resulted in a loss of
disciplinarycredis.

The misconduct charge in issue arose out of a prison disturbance at the Kinross
Correctional Facility during the early morning hours of September 10, 2016. A large mfmber
prisoners enterethe common yard area to verbally protest prison conditions. Some prisoners,
whom Petitioner refers to as “fascism groups,” began to destroy property iAthi.Gl'he ticket
alleged that Petitioner was observed on thelr@ quiet room camera and thebby camera
applying toilet paper to cover the camera é&which prevented further observation of inmates
on those cameras.

In response to theicket, Petitioner submitted lengthy questi@amgl evidence that
he wanted submitted for the record beforehbaring officer: what werthe locations, angles,
and views of the cameras; whaveuld a person need to stand to be observed by the quiet room

camera and the lobby camera; whether the person’s face could be seen at the moment the camera



was being covert whether the person could be observed from any other camera; whether other
evidence showed Petitioner being part of the protest; whether direct evidence shawed tha
Petitioner caused any damage; whether direct evidence showed Petitioner' sniavitlvath the
radicals; whether the video showed vandalism before the lobby camera was cavetbdy by
evacuatingfficers,KCF officials allowed prisoners to run the units without staff for some gherio
and whether that situation left naggressive prisoners to fend for themselves and to choose
between surviving and participating; demanding what a prisoner could do/ toustaf harm’s

way; and demanding what prisofmotections the MDOC required of officers before they were
evacuated from a prisoner distartze or riot.Most of the questions were deemed confidential for
security reasons, but the video recording was provided to the hearing officer inrésparfding

to questions about what the cameras showgdeRet'r's Questions & Evidence for RecoECF

No. 1-2, PagelD.27-29.)

Petitioner also proposed a lengthy list of questions for Officer Kanez, whwotli
appear at the hearing, but whose report was presented to the hearing officyer Wh&tioner
played a parin the initial incident and Wwether Kanez saw Petitioner in his bunk during rounds;
whether officers observed radical prisoners forcing unwilling prisoners tipate; whether
Petitioner appeared to be part of the radical movement; whether Petitionarovasto be a part
of the prisoner organizations who staged the rally; whether Petitionevd@aldezn a problem in
the unit; whether Kanez had told the officer working with him not to hold anything against
prisoners who went outside, rather than remaining and becoming targets; demandingtioé prot
for the safety of prisoners in such circumstances; and demanding an explandtiersafety

measures prisoners could take in those circumstances. Most of the questiiendeemed



irrelevant by the hearing investigator, but the investigator reported that hdkeaidtdeall 15 unit
officers and received the following responses:

1. No Officer gave permission to any inmate to leave the unit nor did they tell
any inmate to ever leavthe unit for any reason during the incident.

2. No officer heard any inmates that had come in the units while they were
inside the unit, threaten harm to other prisoners if they did not go outside.

(Hr'g Investigator Memo., ECF No. 1-2, PagelD.32-33.)
In the misconduct hearing report, the hearing officer recited the evidence relied
upon as follows:

| began the hearing by viewing a video outside of prisoner’s presence. Video
summarized for prisoner. Video shows mass prisoner movement of prisoners
leaving units and staying out of the units for a long period of time. A particular
video shows prisoner walking through a doorway. Seconds later prisoner comes
out with paper in his hand, and then walks under the camera. The camera is
covered. The video arwideo memo are marked confidential for security purposes.
Prisoner present. All documents are one page unless otherwise Magednduct
Report, Hearing Investigation Report, including statement of HI VanSloten
regarding time of review, statement aqakestions from prisoner (11 pgs), count
sheet, marked confidential for security purposes, memorandum from HI VanSlote
regarding general questions (2 pgs), Misconduct Sanction Screening Fdrm, ora
statement of the hearing investigator that the repotieerved prisoner from the
video, read to and discussed with prisoner. ORAL STATEMENT FROM
PRISONER AT HEARING:

Prisoner said the guys from the movement took over, otherwise you were going to
be stabbed up; you don’t have a choice if you have a knife tosiaeir

| told prisoner the decision, sanction and dates prior to his leaving the hearing room.
(Misconduct Hr'g Report, ECF No. 1-2, PagelD.38.)
The hearing officer then recited the reasons for the findings:

DUE PROCESS: Reasonable Cause for Delay: Péd303.105, prisoners are to

be reviewed within 24 hours of writing of the Misconduct Report. | find reasonable
cause for delay in reviewing the Misconduct Report due to the nature of the
underlying incident. Security needs required transfer of prisaneadvance of



review. Prisoner’s Misconduct Report arrived at 1800 at IBC and prisoner was
reviewed at 1948. No due process violation.

Prisoner requested questions of staff, the necessary answers to whicke may b
ascertained from the video, the MiscoatReport, the HI memo regarding general
guestions to staff, and the count sheet. All other questions are unnecessary, as not
proving or disproving the charge. . . .

PD 03.03.105 defines incite to Riot or Strike; Rioting or Striking as: advocating or
instigating actions which are intended to seriously endanger the physical afafety
the facility, person, or property or to disrupt the operation of the faciligroyp
cessation of normal activity; participation in such action; joining others in
unauthorized work stoppage.

The reporter details observing prisoner cover then quiet room camera then

the lobby camera with toilet paper. The facility was unddsilization at this time.

The video is consistent with the report, showing mass prisoner moversen
prisoners leave their units. Prisoner says he did not participate in the prisoner
movement and should be charged only with Destruction or Misuse of Property.
However, the reporter sufficiently identified prisoner by Otis Facetsla@Unit

count board and previous contact as the prisoner who covered thaif@amera

with toilet paper while the facility was under mobilization. It is logical to conclude
that prisoner covered the camera in coordination with the simultaneous mass
movement outside of the unit. Prisoner participated in actions which were intended
to disrupt the operation of the facility by group cessation of normal activiat T
prisoner had no prior history of this type of contact does not disprove the charge.

Prisoner says if he did participate, the he was forced to do so by other prisoners.
Per the Hearings Handbook: Duress: If a prisoner is coerced into committing a
misconduct through threats of physical force, the defense of duress may be
established. Consider: A specificght of bodily injury in the immediate future,

no time for complaint to the authorities, no force used toward Department staff, the
prisoner immediately informed the proper authorities when he obtained safety. The
evidence must be examined to determinetiver the facts show that the prisoner
was threatened, was so fearful of harm that his free will was overcamde,
committed the misconduct because of that fear.

In this case, prisoner does not detail a specific threat of bodily harm. Prisoner does
not ckim that he immediately informed the proper authorivben he obtained
safety. After examining the evidence, | am not convinced that prisoner was so
fearful of harm that his free will was overcome so he was forced to cover the
camera. Charge upheld.

The facility requested restitution, but no dollar amount was provided. No
restitution is ordered.



(Id., PagelD.38-39.)

Dissatisfied with the hearing officer's decision, Petitioner filed a request fo
rehearing, arguing that the hearing investigator andch#daging officer refused to answer his
interrogatories and refused to allow him to present evidence. He contendeukethetusals
violated prison policy and deprived him of due process. The hearings administrator denied
rehearing on November 21, 2016.

Petitioner filed a complaint for judicial review in the Ingham County CircuitrCou
but it was rejected, because Petitioner did not pay the filing fee and waggitdé ¢b proceedn
forma pauperisinder Mich. Comp. Laws 8 600.2963(8), on the ground that he had an outstanding
balance owing on a prior caseSegLetter from 30th Cir. Ct., ECF No.-4, PagelD.4819.)
Petitioner thereafter filed a complaint for superintending control in the yiaiCourt of Appeals.

In an order issued on March 15, 2017, the court of appeals dismissed the complaint because he
was not entitled to relief under the statute. (Mich. Ct. App. Order, ECFRpP#agelD.50.)
Petitioner sought leave to appeal to the Michigan Supreme Court. The supreme coditedeaie

to apealon July 25, 2017, because it was not persuaded that the questions presented should be
reviewed by the court. (Mich. Ord., ECF No. 1-2, PagelD.51.)

On October 25, 2018Petitioner filed his habeas corpus petitiobnder Sixth
Circuit precedent, the application is deemed filed when handed to prison @egHoritnailing to
the federal court.Cook v. Stegall295 F.3d 517, 521 (6th Cir. 2002Petitioner signed his
application on October 25, 2018. (Pet., ECF NdPagelD18.) The petition was received by the
Court on October 31, 2018. The Court therefore gives Petitioner the ludtieditearliest possible

filing date. SeeBrand v. Motley 526 F.3d 921, 925 (6th Cir. 2008) (holding that the date the



prisoner signs the document is deemed under Sixth Circuit law to be the date of handing to
officials) (citing Goins v. Saunder206 F. App’x 497, 498 n.1 (6th Cir. 2006)).
The petition raise®our grounds for ré¢f, as follows:

Due Process and Equal Protection Clause violated again[s]t the 14th
Amendment, when Petitioner was denied the right to call withesses and
have documentary evidence presented to establish his innocence.

Il. Constitutional due process and Equal Protections was violated through
obstruction of justice, when the Administration Hearing’s division impeded
the legal process and blocked Petitioner from calling witnesses and having
documentation presented.

[I. Constitutional error occurred against the 1stelament when the state
Court of Appeals and Michigan Supreme Court denied Petitioner right to
access to court because he couldn’t pay filing fees for a prior separate
complaint unrelated to today[’]s claim presented.

V. Constitutional error occurred against the 14th Amendment when the
Department of Corrections Employees would not follow their own rules and

regulations, which is a dereliction of duty, that shown in every stage of all
the claims presented by this Petitioner.

(Pet., ECF No. 1PagelD6-8.)

. AEDPA standard

This action is governed by the Antiterrorism and Effective Death PenattpfA
1996, Pub. L. 14132, 110 Stat. 1214 (AEDPAY.he AEDPA “prevents federal habeas ‘retrials™
and ensures that state court convictions are given effect to the extebtgoosder the lawBell
v. Cone 535 U.S. 685, 6994 (2002). An application for writ of habeas corpus on behalf of a
person who is incarcerated pursuant to a state conviction cannot be granted with oespgct t
claim that was adjudicated on the merits in state court unless the adjudicatiorest{igd in a
decision that was contrary to, or involved an unreasonable application of, clearlysiesthbl

federal law as determined by the Supreme Court of the United States; oul{Zdrasa decision



that was based upon an unreasonable determination of the facts in light of the evidestegr
in the state court proceeding.” 28 U.S.C. § 2254(d). This standard is “intentionally difficult
meet.” Woods v. Donald575 U.S. __, 135 S. Ct. 1372, 1376 (2015) (internal quotatiotteatni

The AEDPA limits the source of law to cases decided by the United Statesrteupr
Court. 28 U.S.C. § 2254(d). This Court may consider only the holdings, and not the dicta, of the
Supreme CourtWilliams v. Tayloy 529 U.S. 362, 412 (200ailey v. Mitchell 271 F.3d 652,
655 (6th Cir. 2001).The inquiry is limited to an examination of the legal landscape as it would
have appeared to the Michigan state courts in light of Supreme Court precetentraetof the
statecourt adjudication on the meritddiller v. Stovall 742 F.3d 642, 644 (6th Cir. 2014) (citing
Greene 565 U.S. at 38

A federal habeas court may issue the writ under the “contrary to” claheestate
court applies a rule different from the governing law set forth in the SupremésCrases, or if
it decides a case differently than the Supreme Court has done on a set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingVilliams, 529 U.S. at 40096). “To satisfy
this high bar, a habeasttioner is required to ‘show that the state court’s ruling on the claim being
presented in federal court was so lacking in justification that there wasoanwetl understood
and comprehended in existing law beyond any possibility for fairminded desagnt.””Woods
135 S. Ctat 1376(quotingHarrington v. Richter 562 U.S. 86, 103 (2011)). In other words,
“[w]here the precise contours of the right remain unclear, state courts leojag discretion in
their adjudication of a prisoner’s claimsWhte v. Woodall 572 U.S415, 424 (2014)ifternal

guotations omitted).



The AEDPA requires heightened respect for state factual findibhgdert v. Billy,
160 F.3d 1131, 1134 (6th Cir. 1998). A determination of a factual issue made by a state court is
presumed to be correct, and the petitioner has the burden of rebutting the presumptiaraelg clea
convincing evidence. 28 U.S.C. § 2254(e)(dncaster v. Adams324 F.3d 423, 429 (6th Cir.
2003);Bailey, 271 F.3d at 656.

1. Groundsl,Il, & IV: Policy, Due Process, & Equal Protection

Petitioner’s first, second and fourth habeas grounds are intertwined. In Ground I,
he argues that he was denied his rights to due process and equal protection wasmbe w
allowed to call the withesses he wanted dittinot receive answers to all of his questiohs
Ground Il,Petitioneralleges that the MDOC’s Administrative Hearing Division impeded his rights
to due process and equal protection and obstructed justice when they did not allow him to cal
witnesses and did not provide him the documents he requést€&tound IV, Petitioner contends
that he was depred of his Fourteenth Amendment rights when MDOC officials were derelict in
their duties to follow their own policies.

A. Violation of State Law or Policy

To the extent thaetitioneralleges that the administrative hearing officials failed
to follow pdicies, he is not entitled to habeas reli€fA] federal court may issue the writ to a
state prisoner ‘only on the ground that he is in custody in violation of the Constitutenmsoor
treaties of the United States.'Wilson v. Corcoran562 U.S. 1, 5 (2010) (quoting 28 U.S.C.
§2254(a)). A habeas petition must “state facts that point to a ‘real possibility ditwiomsal
error.” Blackledge v. Alliso31 U.S. 63, 75 n.7 (1977) (quoting Advisory Committee Notes on

Rule 4, Rules Governing Habe@srpus Cases). The federal courts have no power to intervene



on the basis of a perceived error of state l#WMilson 562 U.S. at SBradshaw v. Richeyp46 U.S.
74, 76 (2005)Estelle v. McGuire502 U.S. 62, 668 (1991);Pulley v. Harris 465 U.S. 3741
(1984).
B. Due Process
To the extent that Petitioner contends that his misconduct conviction should be
overturned becaude was deprived giroceduradue process in his misconduct proceedings, he
also fails to demonstrate constitutional errAmprisoner’s ability to challenge a prison misconduct
conviction depends on whether the convictions implicated any liberty interest. sentieal case
in this area,Wolff v. McDonne|l 418 U.S. 539 (1974), the Court prescribed certain minimal
procedural safguards that prison officials must follow before depriving a prisoner of-tjoad
credits on account of alleged misbehavior. Wwalff Court did not create a frdating right to
process that attaches to all prison disciplinary proceedings; rathegtih&o process arises only
when the prisoner faces a loss of liberty, in the form of a longer prison senterestlmatmfeiture
of gooditime credits:
It is true that the Constitution itself does not guarantee-tjowalcredit for

satisfactory behaviavhile in prison. But here the State itself has not only provided

a statutory right to good time but also specifies that it is to be forfeited only for

serious misbehavior. Nebraska may have the authority to create, or not, a right to

a shortened prisasentence through the accumulation of credits for good behavior,

and it is true that the Due Process Clause does not require a hearing “in every

conceivable case of government impairment of private interest.” But the State

having created the right to gotithe and itself recognizing that its deprivation is a

sanction authorized for major misconduct, the prisoner’s interest has real seibstanc

and is sufficiently embraced within Fourteenth Amendment “liberty” to entitle him

to those minimum procedures apptiafe under the circumstances and required by

the Due Process Clause to insure that the-statged right is not arbitrarily
abrogated.

Wolff, 418 U.S. at 557 (citations omitted).

10



Although Petitionerallegesthat his major misconduct convieti violated due
process becausergsulted inaloss of goodime credits his contention is meritlesg=or crimes
committed after April 1, 1987, Michigan prisoners earn “disciplinary credits”nusdéatute that
abolished the former goed@ne system. Mich. Comp. Laws 8§ 800.33(5). All of the crimes for
which Petitioner was convicted occurred after April 1, 198he Sixth Circuit has examined
Michigan statutory law, as it relates to the creation and forfeiture of disciploradits for
prisoners convicted of crimes occurring after April 1, 198@.Thomas v. Ehy181 F.3d 434 (6th
Cir. 2007), the court determined that loss of disciplinary credits does not ndgesi$act the
duration of a prisoner’s sentence. Rather, it merely affgatsle eligibility, which remains
discretionary with the parole boartt. at 440. Building on this ruling, iNali v. Ekman355 F.
App’x 909 (6th Cir. 2009), the court held that a misconduct citation in the Michigan prsemsy
does not affect a posers constitutionally protected liberty interests, because it does not
necessarily affect the length of confinement. 355 F. App’x at &&rd, Taylor v. Lantagne
418 F. App’x 408, 4126¢h Cir. 2011); Wilson v. RapeljeNo. 0913030, 2010 WL 549119t
*4 (E.D. Mich. Nov. 24, 2010) (Report & Recommendation) (holding thaprisoner’s
“disciplinary hearing and major misconduct sanction does not implicate the drdirte
Amendment Due Process Clausei§lopted as judgment of cou011 WL 5491196 (Jan. 4,
2011). In the absence of a demonstrated liberty intétestionerhas no dugrocess claim based
on the loss of disciplinary creditSee Bell v. AnderspB801 F. App’x 459, 4662 (6th Cir. 2008).

Even in the absence of a protectible liberty interest in disciplinary cregrispaer
may be able to raise a dpeocess challenge to prison misconduct convictions that result in a
significant, atypical deprivationSee Sandin v. Connd15 U.S. 472 (1995)Petitionerhas not

identified any significant deprivation arising from his conviction&s a sanction, Petitioner

11



received only 10 days’ detention and 30 days’ loss of privileges. Such minimal safadtisimsrt

of being either atypical or gigficant within the meaning ofandin First, detention for 10 days
amounts to aignificantly leser deprivatiorthan the 3@ay period of segregation that tBandin
Court determined wasot atypical andsignificant. Id. at 486. Moreover, if placementn
segregation for 30 days is not atypical and signifidhetlesser sanction tdss of privilegedor
that same length of time most certainly is not atypical and significze. Alexander v. Vittitqw
No. 17-10752017 WL 7050641, at *3 (6th Cir. Nov. 9, 2017) (30 days’ loss of privileges is not
atypical and significantingram v. Jewe)l94 F. App’x 271, 273 (6th Cir. 2004) (14 dalsss of
privileges is not atypical and significanfpixon v. Morrrison No. 1:13cv-1078, 2013 WL
6512981,at *7 (W.D. Mich. Dec 12, 2013) (1&day loss of privileges is not atypical and
significant). The sanction of lost privileges here is not sufficiently sigmfior atypical to warrant
due process protection.

Petitioner therefore fails to demonstrate that he had a liberty interest in his
misconduct proceedings. Because he had no liberty interest in the proceestitigaeRcannot
demonstrate that he was depriveghricedural due process.

Moreover, to the extent that Petitioner contends that he was deprived of hie right
substantive due process, his claim also fails. “Substantive due process preveoveheent
from engaging in conduct that shocks the conscience or interferes with mgplicit in the
concept of ordered liberty.”Prater v. City of Burnside 289 F.3d 417, 431 (6th Cir. 2002).
“Substantive due process serves the goal of preventing governmental power fromseelirigr
purposes of oppression, regardless of the fairness of the proceduresRisieteh v. Cuyahoga
Cty. Dep’tof Children & Family Servs640 F.3d 716, 728 (6th Cir. 2011) (quotidgward v.

Grinage 82 F.3d 1343, 1349 (6th Cir. 1996)). “Conduct shocks the conscience if it ‘violates the

12



“decencies of civilized conduct.”’Range v. Douglag63 F.3d 573, 589 (6th Cir. 2014) (quoting
Cty. of Sacramento v. LewB23 U.S. 833, 8487 (1998) (quotindrochin v. California342 U.S.

165, 17273 (1952))). The Sixth Circuit has held that framing an inmate by planting evidegice ma
violate substantive due process whedefendant’'s conduct shocks the conscience and constitutes
an “egregious abuse of governmental pow€&dle v. Johnsar861 F.2d 943, 950 (6th Cir. 1988),
overruled in other part by Thaddedsv. Blatter 175 F.3d 378, 388 (6th Cir. 1999%e also Davis

v. Gallagher No. 1:16€ev-1405, 2016 WL 7403941, *4 (W.D. Mich. Dec. 22, 20I8dbinson v.
SchertzNo. 2:07ev-78, 2007 WL 4454293 (W.D. Mich. Dec. 14, 2007).

In the instant case, Petitioner utterly fails to allege that the hearing investigator o
the hearing officer engaged in any consciesbecking behavior such as planting evidence; he
claims only that he should have been entitled to additional procedural protectissa
consequence, Petitioner fails to demonstrate an egregious abuse of gotedrpoveer.

C. Equal Protection

Petitionersweepingly assestthatthe administrative hearing officiatkeprivedhim
of equal protection of the laws. The Equal Protection Clause commands that no stateshall
to any person within its jurisdiction tlegual protection of the laws.” U.S. Const. amend. XIV,
8 1. A state practice generally will not require strict scrutiny unless it intesattea fundamental
right or discriminates against a suspect class of individbddss. Bd. of Ret. v. Murgid27 U.S.
307, 312 (1976)Petitionerdoes not suggest that he is a member of a suspect class, and “prisoners
are not considered a suspect class for purposes of equal protection litigltaksdn v. Jamrog,
411 F.3d 615, 619 (6th Cir. 2005ge also Wilson v. Yaklich48 F.3d 596, 604 (6th Cit.998).

In addition, Petitioner has identified no fundamental right implicated by the misconduct

13



proceeding, other than a rigtd due process, which the Court previously has found was not
impaired

Because neither a fundamental right nor a suspect class is atHs$itioneis
claim is reviewed under the rational basis stand@tdb Italia Soccer & Sports Org., Inc. v.
Charter Twp. of Shelby70 F.3d 286, 298 (6th Cir. 2006). “Under rational basis scrutiny,
government action amounts to a constitutional violation only if it ‘is so unrelatedeto th
achievement of any combination of legitimate purposes that the court can only eaheltithe
government’s actions were irrational.ltl. (quotingWarren v. City of Atheng, 11 F.3d 697, 710
(6th Cir. 2005)). To prove his equal protection claietitionermust demonstrate “intentional
and arbitrary discrimination” by the state; that he must demonstrate that he “has been
intentionally treated differently from others similarly situated and that tker@ rational basis for
the difference in treatment.Yill. of Willowbrook v. Olech528 U.S. 562, 564 (2000).

Petitioner utterly dils to identify any similarly situated prisonewho was
intentionally treated differently, much lesisowthat no rational basis existed for the difference in
treatment. Indeedheyond claiming that he was deprived of his right to equal prote&taiipner
makes no allegatiorsipporting such a deprivatiomnder these circumstances, Petitioner fails to
demonstrate that the hearing officer’s decision was the result of purposefuhutiaton.

D. Obstruction of Justice

Petitioner next alleges that the administrative hearing officials obstructed ,justice

in violation of 18 U.S.C. § 1512 and Mich. Comp. Laws 8§ 750.50bthe extent that he alleges

14



a violation of state law, his claim is not cognizable in this acteeeBradshaw 546 U.Sat 76,
Eselle, 502 U.Sat 68.

To the extent that Petitioner sedksprove a violation of @riminal statute, his
claim is not properly before the Court. A private citizen, whether or notihegicerated, cannot
litigate or compela criminal prosecution of anothegee Diamond v. Charle476 U.S. 54, 6465
(1986); Linda R.S. v. Richard D410 U.S. 614, 619 (1973 artin v. Koljonen No. 032169,

2004 WL 445720, at *1 (6th Cir. Mar. 9, 200#4ssociated Builders & Contractors Rerry, 16
F.3d 688, 692-93 (6t€ir. 1994).

Nonethelessby claiming an obstruction of justice, Petitioraguablycontends
that the hearing investigator's conduct amounted to prosecutorial misconduct and thatitige he
officer deprived him of a fainearing. Both prosecutorial misconduct and claims about the fairness
of a proceeding are due process claiBgeDarden v. Wainwright477 U.S. 168, 181 (1986)
(citing Donnelly v. DeChristoforo416 U.S. 637, 643 (1974pvaluating prosecutorial miscaomet
under procedural due process standard of evaluating the fairness of &itmigh)y. Phillips455
U.S. 209, 219 (1982) (holding that, for a claim of prosecutorial misconduct, “the touchstone of
due process analysis..is the fairness of the triahot the culpability of the prosecutiyrWithrow
v. Larkin 421 U.S. 35, 47 (1975) (reiterating that fair proceedings before a fair triburalineve
an administrative proceeding, is protected by the Due Process Clause). As ther€aously
discussd, because Petitioner had no liberty interest in his misconduct proceedings, he was not
entitled to procedural or substantive due process. Therefore, Petitioners’stisngipes the
hearings officials “obstructed justice” by engaging in prosecutoriaconiduct or biased
decisionmaking desnot support a due process claim that would entitle Petitioner to relief from

his misconduct conviction.

15



IV.  GroundIll: Denial of Accesstothe Courts

In Ground 11l of his habeas application, Petitioner argues #hatds deprived of
his First Amendmentight to access the courts when the state court of appedésipreme court
denied him the right to seek judicial review because he was indigent and could not payghe fil
fee. In addition, in his brief in suppat his claim, Petitionecontendshe was deprived of his
right to petitionthe government, becaudgbe administrative hearing proceedindgsnied him
adequate investigation, witnesses, and an opportunity to prove his inno&emaléy, Petitioner
argues in his brief that he was denied his First Amendment right to a grievanegypeoc

To the extenPetitionerasks this Court to “reverse” the decisions of the Michigan
state courtdo deny him leave to proceed without paying the filing fee, the Court lacks subject
matter jurisdiction. The United States Supreme Court is vested with exclusseicfion over
appeals from final stateourt judgments.Lance v. Dennis546 U.S. 459 (2006). THeooker
Feldmandoctrine is based on 28 U.S.C. § 1257, which grants the Supreme Court jurisdiction to
review the decisions of the highest state courts for compliance with the ConstiSee28 U.S.C.
8 1257;District of Columbia Court of Appeals v. Feldmat60 U.S. 462, 467 (1983Rooker v.
Fidelity Trust Co,. 263 U.S. 413, 416 (1923). Under the doctrine, “lower federal courts do not
have jurisdiction to review a case litigated and decided in state courtfhenlynited States
Supreme Court has jurisdiction to correct state court judgmeatdtfried v. Medical Planning
Servs, 142 F.3d 326, 330 (6th Cir. 1998). Thus, “[tJReokerFeldmandoctrine prevents the
lower federal courts from exercising jurisdasti over cases brought by ‘stateurt losers’
challenging ‘stateourt judgments rendered before the district court proceedings commenced.”
Lance 546 U.S. at 460 (quotingxxon Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280,

284 (2005)). “The pertinent question in determining whether a federal districicpueciuded
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under theRooker-Feldmardoctrine from exercising subjentatter jurisdiction over a claim is
whether the ‘source of the injury’ upon whiBletitionerbases his federal claimftise state court
judgment.” In re Cook 551 F.3d at 548Here, Petitioner clearly claims injury from the decision
of the state courts to deny him the ability to seek judicial review of his misdocolonction.
Petitioner’'sclaim that the state courtsy denying him pauper status, denied him his right to access
the courtdherefore is barred by tiRooker-Feldmamloctrine.

Moreover, even were the Court permitted to review the siaet’'s denial of
pauper status, and were the Court to disagree witktéibecourt ruling, Petitioner would not be
entitled to habeas relief.Nothing about a grant of pauper status would render Petitioner’s
misconduct conviction unconstitutional or entitle Petitioner to a shortening of his sentence

Petitioner next complans that the limitations on his procedural rights in the
misconduct hearingiolated his First Amendment right to access the coluiris well established
that prisoners have a constitutional right of access to the cdotsmds v. Smittd30 U.S. 817,
821 (1977). The principal issue Boundswas whether the states must protect the right of access
to the courts by providing law libraries or alternative sources of legamiatayn for prisoners.

Id. at 817. The Court further noted thataddition to law libraries or alternative sources of legal
knowledge, the states must provide indigent inmates with “paper and pen to draft legamtscum
notarial services to authenticate them, and with stamps to mail thdnat 824-25. The right of
access to the courts also prohibits prison officials from erecting baitigrsnay impede the
inmate’s access to the courSee Knop v. Johnsp8@77 F.2d 996, 1009 (6th Cir. 1992).

An indigent prisoner’s constitutional right to legal resourcesmatkrials is not,
however, without limit. In order to state a viable claim for interference mghaccess to the

courts, aPetitionemust show “actual injury.’Lewis v. Caseg)b18 U.S. 343, 349 (1996)¢e also
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Talley-Bey v. Knehl168 F.3d 884, 886 (6th Cir. 199®)nop 977 F.2d at 1000. In other words,
a prisonermust plead and demonstrate that the shortcomings in the gscedureshave
hindered, or are presently hindering, his efforts to pursue a nonfrivolous legal tiawis 518
U.S. at351-53;see alsdPilgrim v. Littlefield 92 F.3d 413, 416 (6th Cir. 1996). The Supreme
Court has strictly limited the types of cases for which there may be an agioal in

Boundsdoes not guarantee inmates the wherewithal to transform themselves into

litigating engines capable of filing everything from shareholder derivatirens

to slip-andfall claims. The tools it requires to be provided are those that the

inmates need in order to attack their sentences, directly or collaterally, arttbr

to challenge the conditions of their confinement. Impairment of any other litigating

capacity is simply one of the incidental (and perfectly constitutional) goesees
of conviction and incarceration.

Lewis 518 U.S. at 355. “Thus, a prisoner’s rightattcess the courts extends to direct appeals
[from criminal convictions]habeas corpus applications, and civil rights claims onlj/lfaddeus-
X v. Blatter 175 F.3d 378, 391 (6th Cir. 1999) (en banc). Moreover, the underlying action must
have asserted@on{rivolous claim. Lewis 518 U.S. at 353ccordHadix v. Johnsonl82 F.3d
400, 405 (6th Cir. 1999) éwischanged actual injury to include requirement that action be non
frivolous).

Here, Petitioner does not contend that his prison misconduct proceedings amounted
to a direct appeal of his criminal conviction, a habeas corpus action, or a civil rightsAsthis
Court previously has helti[ tJhe right of access to the courts does not encompass a right of access
to prison administrative proceeds§ Gardner v. Mich. Dep’t of CorrNo. 2:16¢cv-2, 2018 WL
1177564, at *3 (W.D. MichJan. 11, 2018) (quotingurns v. HeynsNo. 1:14cv-733, 2015 WL
4391983, at *7 (W.D. Mich. Jul15, 2015). Thus, any impairment in his ability t@present
himself inin prison misconduct or prison grievance proceedindjaat implicatePetitioners right

of access to the courts. Consequently, he has not pleaded anta¢besssurts claim.
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Moreover, Petitioner was notdenied his First Amendment right tcetfgion
government by the administrativeearing proces®ven if he did not receive as many answers to
guestions and opportunitiesgeesentvitnesses as he would have likdeetitioner participated in
his misconduct proceeding and presented the reagoynse should not have been found guilty.
He also exercised his opportunity to seek a rehearing. Thus, he was not préyetthed
administrative hearing officialsom petitioning government.

Finally, to the extent that Petitioner argues that hedeaged his First Amendment
right to petitionthe government when he was deprived of access to the grievance process, he fails
to raise a meritorious claimRegardless of whether Petitioner was prevented from pursuing a
prison grievance, he has not beeevented fronseeking a remedy for his grievancé&ee Cruz
v. Betq 405 U.S. 319, 321 (1972). “A prisoner’s constitutional right to assert grievances typicall
is not violated when prison officials prohibit only ‘one of several ways in whichtesmaayoice
their complaints to, and seek relief, from prison officials’ while leaving a fogriavance
procedure intact.”Griffin v. Berghuis 563 F. App’x 411, 4186 (6th Cir. 2014) (citingones v.
North Carolina Prisoners’ Labor Union, Inc433 U.S. 119, 130 n.6 (1977)). IndeBdtitionets
ability to seek redress is underscored by his pro se invocation of the judicial prdeesszeez v.
DeRobertis 568 F. Supp. 8, 10 (N.D. Ill. 1982). In light of the foregoiRgtitioner fails to
demonstrate tit he was denied his First Amendment right to access the courts by anyadation
in the prison proceedings.

Conclusion
In light of the foregoing, the Court will summarily dismiss Petitioner’s apipdica

pursuant to Rule 4 because it fails to raise a meritorious federal claim.
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Certificate of Appealability

Under 28 U.S.C. 8§ 2253(c)(2), the Court must determine whetbexrtificate of
appealability should be granted. A certificate should issue if Petitioner hamnsteated a
“substantial showing of a denial of a constitutional right.” 28 U.SZ253(c)(2). This Court’s
dismissal of Petitioner’s action under Ruleoft the Rules Governing 8 2254 Cases is a
determination that the habeas action, on its face, lacks sufficient merit totvg@maoe. It would
be highly unlikely for this Court to grant a certificate, thus indicatinpeéaSixth Circuit Court of
Appealsthat an issue merits review, when the Court has already determined that thesastio
lacking in merit that service is not warrantesleelove v. Butler952 F.2d 10 (1st Cir. 1991) (it
is “somewhat anomalous” for the court to summarily dismiss URdler4 and grant a certificate);
Hendricks v. Vasque®08 F.2d 490 (9th Cir. 1990) (requiring reversal where court summarily
dismissed under Rule 4 but granted certificdd®y v. Comm’r of Corr. of New YqrB65 F.2d
44, 46 (2d Cir. 1989) (it was “intrinsically contradictory” to grant a cedifovhen habeas action
does not warrant service under RuleWjlliams v. Kullman 722 F.2d 1048, 1050 n.1 (2d Cir.
1983) (issuing certificate would be inconsisteith a summary dismissal).

The Sixth Circuit Court of Appeals has disapproved issuance of blanket denials of
a certificate of appealabilityMurphy v. Ohig 263 F.3d 466 (6th Cir. 2001Rather, the district
court must “engage in a reasoned assessment of each claim” to determine whetlieateds
warranted.ld. at 467. Each issue must be considered under the standards set forth by the Supreme
Court inSlack v. McDanigl529 U.S. 473 (2000)Murphy, 263 F.3d at 467. Consequently, this
Court ha examined each of Petitioner’s claims underSlaekstandard. Unde$lack 529 U.S.
at 484, to warrant a grant of the certificate, “[tlhe petitioner must demonsteateeftsonable

jurists would find the district court’s assessment of the constitltmaims debatable or wrong.”
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Id. “A petitioner satisfies this standard by demonstrating that . . . juristd contlude the issues
presented are adequate to deserve encouragement to proceed fivither-El v. Cockrel] 537
U.S. 322, 327 (2003)In applying this standard, the Court may not conduct a full merits review,
but must limit its examination to a threshold inquiry into the underlying merit of Petigsoner
claims. Id.

The Court finds that reasonable jurists could not conclude thatCiist's
dismissal of Petitioner’s claims was debatable or wrong. Thereforeptirev@ll deny Petitioner
a certificate of appealability.

The Court will enter gudgment and ler consistent with thigpinion.

Dated:November 30, 2018 /s/ Gordon J. Quist
GORDON J. QUIST
UNITED STATES DISTRICT JUDGE
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