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v. 
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____________________________/ 

 
 
Case No. 2:21-cv-5 
 
Honorable Paul L. Maloney 
 
 
 
 
 

OPINION 

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983.  

Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), the 

Court is required to dismiss any prisoner action brought under federal law if the complaint is 

frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary 

relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. 

§ 1997e(c).   The Court must read Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 

404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly 

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992).  Applying these 

standards, the Court will dismiss Plaintiff’s complaint for failure to state a claim. 

Discussion 

 Factual allegations 

Plaintiff presently is incarcerated with the Michigan Department of Corrections 

(MDOC) at the Marquette Branch Prison (MBP) in Marquette, Marquette County, Michigan.  The 
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events about which he complains occurred at that facility.   Plaintiff sues MBP Prisoner Counselor 

(PC) Rebecca Horrocks.   

Plaintiff alleges that, on October 26, 2020, Correctional Officer LaBelle (not a 

Defendant) asked Plaintiff to show LaBelle his penis, in exchange for receiving his television.  

When delivering the TV, LaBelle repeated his requests.  Plaintiff twice told LaBelle to please stop 

teasing him and making the comments, as the comments made him uncomfortable.  On 

November 1, 2020, Plaintiff wrote a Prison Rape Elimination Act (PREA) grievance about the 

incident.  On November 3, LaBelle again asked Plaintiff to show LaBelle his penis, stating that 

Plaintiff owed him for giving him his TV.  Plaintiff again told LaBelle that his comments were 

unwelcome and advised LaBelle that he had filed a PREA grievance.  LaBelle stated that PREA 

grievances did not work.  Plaintiff filed another PREA grievance on November 6, 2020. 

Two days later, PC Moyle (not a Defendant) asked Plaintiff if he had put the phone 

up his “keister,” because they could not find it.  (Compl., ECF No. 1, PageID.5.)  Plaintiff, 

dumbfounded, asked Moyle to repeat his comment, and Moyle did so.  Plaintiff stated, “Please 

don’t play with me like that.”  (Id.)  Moyle responded, “What, you and c/o LaBelle have a thing 

going on, why can’t we.”  (Id.)  Plaintiff then stated, “I don’t know what you are talking  

about. . . . And why are you speaking about that out loud.”  (Id.)  Moyle then smiled and told 

Plaintiff that PREA grievances did not work. 

On November 8, 2020, Defendant PC Horrocks came to Plaintiff’s cell and threw 

papers at Plaintiff’s face, while he was sleeping on his bunk.  Plaintiff asked why Horrocks had 

thrown the papers, and Horrocks told Plaintiff to “[j]ust fetch it.”  (Id., PageID.6.)  Plaintiff filed 

a grievance against Defendant Horrocks on November 15, 2020.   

Plaintiff alleges that  Defendant Horrocks’ actions amounted to assault and battery 

that caused him to suffer psychological injury and to have trouble sleeping, due to fear of being 
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assaulted again.  Plaintiff also contends that Defendant Horrocks’ conduct was taken in retaliation 

for Plaintiff’s PREA grievances against Defendants LaBelle and Moyle.  In addition, Plaintiff 

alleges that Defendant Horrock’s conduct violated the Eighth Amendment, prison policy, and the 

state torts of gross negligence and assault and battery.   

Plaintiff seeks compensatory and punitive damages. 

 Failure to state a claim 

A complaint may be dismissed for failure to state a claim if it fails “‘to give the 

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).  While 

a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include 

more than labels and conclusions.  Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (“Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.”).  The court must determine whether the complaint contains “enough 

facts to state a claim to relief that is plausible on its face.”  Twombly, 550 U.S. at 570.  “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 

679.  Although the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it 

asks for more than a sheer possibility that a defendant has acted unlawfully.”  Iqbal, 556 U.S. at 

678 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the court 

to infer more than the mere possibility of misconduct, the complaint has alleged—but it has not 

‘show[n]’—that the pleader is entitled to relief.”  Iqbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 

8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the 

Twombly/Iqbal plausibility standard applies to dismissals of prisoner cases on initial review under 

28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)). 
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To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a 

right secured by the federal Constitution or laws and must show that the deprivation was committed 

by a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. 

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating 

federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to 

identify the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 

(1994). 

 Eighth Amendment 

Plaintiff contends that Defendant Horrocks’s conduct amounted to cruel and 

unusual punishment in violation of the Eighth Amendment. 

The Eighth Amendment embodies a constitutional limitation on the power of the 

states to punish those convicted of a crime.  Punishment may not be “barbarous” nor may it 

contravene society’s “‘evolving standards of decency.’”  See Rhodes v. Chapman, 452 U.S. 337, 

345-46 (1981) (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).  The Eighth Amendment also 

prohibits conditions of confinement which, although not physically barbarous, “‘involve the 

unnecessary and wanton infliction of pain.’”  Rhodes, 452 U.S. at 346 (quoting Gregg v. Georgia, 

428 U.S. 153, 183 (1976)).  Among unnecessary and wanton infliction of pain are those that are 

“‘totally without penological justification.’”  Id.  

But not every shove or restraint gives rise to a constitutional violation.  Parrish v. 

Johnson, 800 F.2d 600, 604 (6th Cir. 1986); see also Hudson v. McMillian, 503 U.S. 1, 9 (1992) 

(holding that “[n]ot every push or shove . . . violates a prisoner’s constitutional rights”) (internal 

quotations omitted).  On occasion, “[t]he maintenance of prison security and discipline may require 

that inmates be subjected to physical contact actionable as assault under common law.”  Combs v. 

Wilkinson, 315 F.3d 548, 556 (6th Cir. 2002) (citing Pelfrey v. Chambers, 43 F.3d 1034, 1037  
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(6th Cir. 1995)), quoted in Cordell v. McKinney, 759 F.3d 573, 580-81 (6th Cir. 2014).  Prison 

officials nonetheless violate the Eighth Amendment when their “offending conduct reflects an 

unnecessary and wanton infliction of pain.” Williams v. Curtin, 631 F.3d 380, 383 (6th Cir. 2011) 

(internal quotation marks omitted); Bailey v. Golladay, 421 F. App’x. 579, 582 (6th Cir. 2011). 

There is an objective component and a subjective component to an Eighth 

Amendment claim.  Santiago v. Ringle, 734 F.3d 585, 590 (6th Cir. 2013) (citing Comstock v. 

McCrary, 273 F.3d 693, 702 (6th Cir. 2001)).  First, “[t]he subjective component focuses on the 

state of mind of the prison officials.”  Williams, 631 F.3d at 383.  We ask “whether force was 

applied in a good-faith effort to maintain or restore discipline, or maliciously and sadistically to 

cause harm.”  Hudson, 503 U.S. at 7.  Second, “[t]he objective component requires the pain 

inflicted to be ‘sufficiently serious.’”  Williams, 631 F.3d at 383 (quoting Wilson v. Seiter, 501 

U.S. 294, 298 (1991)).  “The Eighth Amendment’s prohibition of ‘cruel and unusual’ punishments 

necessarily excludes from constitutional recognition de minimis uses of physical force, provided 

that the use of force is not of a sort repugnant to the conscience of mankind.”  Hudson, 503 U.S. 

at 9 (internal quotations omitted).  The objective component requires a “contextual” investigation, 

one that is “responsive to ‘contemporary standards of decency.’”  Id. at 8 (quoting Estelle v. 

Gamble, 429 U.S. 97, 103 (1976)).  While the extent of a prisoner’s injury may help determine the 

amount of force used by the prison official, it is not dispositive of whether an Eighth Amendment 

violation has occurred.  Wilkins v. Gaddy, 559 U.S. 34, 37 (2010).  “When prison officials 

maliciously and sadistically use force to cause harm, contemporary standards of decency always 

are violated . . . [w]hether or not significant injury is evident.”  Hudson, 503 U.S. at 9.  “Otherwise, 

the Eighth Amendment would permit any physical punishment, no matter how diabolic or 

inhuman, inflicting less than some arbitrary quantity of injury.”  Id. 
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Plaintiff’s Eighth Amendment claim fails to meet the objective component of the 

test.  His allegation that Defendant Horrocks threw papers toward his face while he was sleeping 

falls far short of supporting a conclusion that Horrocks used an objectively serious amount of force.  

See Hudson, 503 U.S. at 9.  Instead, the throwing of papers is the sort of minimal use of force that 

does not “give[] rise to a federal cause of action.”  Id. 

As a consequence, Plaintiff fails to state an Eighth Amendment claim against 

Defendant Horrocks. 

 Retaliation 

Plaintiff alleges that Defendant Horrocks threw the papers at him in retaliation for 

Plaintiff having filed grievances against LaBelle and Moyle.  Retaliation based upon a prisoner’s 

exercise of his or her constitutional rights violates the Constitution.  See Thaddeus-X v. Blatter, 

175 F.3d 378, 394 (6th Cir. 1999) (en banc).  In order to set forth a First Amendment retaliation 

claim, a plaintiff must establish that:  (1) he was engaged in protected conduct; (2) an adverse 

action was taken against him that would deter a person of ordinary firmness from engaging in that 

conduct; and (3) the adverse action was motivated, at least in part, by the protected conduct.  Id.  

Moreover, a plaintiff must be able to prove that the exercise of the protected right was a substantial 

or motivating factor in the defendant’s alleged retaliatory conduct.  See Smith v. Campbell, 250 

F.3d 1032, 1037 (6th Cir. 2001) (citing Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 

U.S. 274, 287 (1977)).   

The filing of a nonfrivolous prison grievance is constitutionally protected conduct 

for which a prisoner cannot be subjected to retaliation.  See Smith v. Campbell, 250 F.3d 1032, 

1037 (6th Cir. 2001); Herron v. Harrison, 203 F.3d 410, 415 (6th Cir. 2000).  Plaintiff’s allegations 

are sufficient to satisfy the first step of his retaliation claim. 
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With respect to the second step, however, Plaintiff’s allegations are insufficient to 

establish adverse action.  The adverseness inquiry is an objective one and does not depend on how 

a particular plaintiff reacted.  The relevant question is whether the defendants’ conduct is “capable 

of deterring a person of ordinary firmness”; the plaintiff need not show actual deterrence.  Bell v. 

Johnson, 308 F.3d 594, 606 (6th Cir. 2002) (emphasis in original).  In Thaddeus-X, the Sixth 

Circuit recognized that some threats and deprivations are too minimal to constitute adverse action.  

Citing Bart v. Telford, 677 F.2d 622 (7th Cir. 1982), the Thaddeus-X court held that minor 

harassment is insufficient to constitute adverse action, because recognition of such a standard 

would “‘trivialize the First Amendment.’”  Thaddeus 175 F.3d at 398-99 (citing Bart, 677 F.2d at 

625). 

Here, Plaintiff alleges only that Defendant Horrocks tossed some papers at him 

while he was sleeping and that those papers struck him in the face.  Such an allegation is simply 

too minimal to constitute adverse action that would deter an ordinary person from pursuing his 

First Amendment rights. 

Moreover, even if Plaintiff could meet the second prong of his retaliation claim, his 

allegations fail to support an inference of causation under the third prong.  It is well recognized 

that “retaliation” is easy to allege and that it can seldom be demonstrated by direct evidence.  See 

Harbin-Bey v. Rutter, 420 F.3d 571, 580 (6th Cir. 2005); Murphy v. Lane, 833 F.2d 106, 108  

(7th Cir. 1987).  “[A]lleging merely the ultimate fact of retaliation is insufficient.”  Murphy, 833 

F.2d at 108.  “[C]onclusory allegations of retaliatory motive ‘unsupported by material facts will 

not be sufficient to state . . . a claim under § 1983.’”  Harbin-Bey, 420 F.3d at 580 (quoting 

Gutierrez v. Lynch, 826 F.2d 1534, 1538-39 (6th Cir. 1987)); see also Murray v. Unknown Evert, 

84 F. App’x 553, 556 (6th Cir. 2003) (in complaints screened pursuant to 28 U.S.C. § 1915A, 

“[c]onclusory allegations of retaliatory motive with no concrete and relevant particulars fail to 
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raise a genuine issue of fact for trial”) (internal quotations omitted); Lewis v. Jarvie, 20 F. App’x 

457, 459 (6th Cir. 2001) (“[B]are allegations of malice on the defendants’ parts are not enough to 

establish retaliation claims” that will survive § 1915A screening) (citing Crawford-El v. Britton, 

523 U.S. 574, 588 (1998)).   

Plaintiff merely alleges the ultimate fact of retaliation in this action.  He has not 

presented any facts to support his conclusion that Defendant Horrocks’ action was motivated by 

Plaintiff having filed grievance against two other officers.  Accordingly, his speculative allegation 

of retaliatory motive fails to state a claim. 

 State law claims 

Plaintiff alleges that Defendant Horrocks’ actions also violated prison policy and 

constituted the state torts of gross negligence and assault and battery.   

Claims under § 1983 can only be brought for “deprivations of rights secured by the 

Constitution and laws of the United States.”  Lugar v. Edmondson Oil Co., 457 U.S. 922, 924 

(1982).  Section 1983 does not provide redress for a violation of a state law or policy.  Pyles v. 

Raisor, 60 F.3d 1211, 1215 (6th Cir. 1995); Sweeton v. Brown, 27 F.3d 1162, 1166 (6th Cir. 1994).  

Plaintiff’s assertion that Defendants violated state law therefore fails to state a claim under § 1983.   

Moreover, to the extent that Plaintiff seeks to invoke this Court’s supplemental 

jurisdiction over a state-law claim, the Court declines to exercise jurisdiction.  In determining 

whether to retain supplemental jurisdiction, “[a] district court should consider the interests of 

judicial economy and the avoidance of multiplicity of litigation and balance those interests against 

needlessly deciding state law issues.”  Landefeld v. Marion Gen. Hosp., Inc., 994 F.2d 1178, 1182 

(6th Cir. 1993).  Ordinarily, where a district court has exercised jurisdiction over a state-law claim 

solely by virtue of supplemental jurisdiction and the federal claims are dismissed prior to trial, the 

court will dismiss the remaining state-law claims.  Id.  Dismissal, however, remains “purely 

Case 2:21-cv-00005-PLM-MV   ECF No. 4,  PageID.46   Filed 01/29/21   Page 8 of 9



 

9 
 

discretionary.”  Carlsbad Tech., Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009) (citing 28 U.S.C. 

§ 1367(c)); Orton v. Johnny’s Lunch Franchise, LLC, 668 F.3d 843, 850 (6th Cir. 2012).  Here, 

the balance of the relevant considerations weighs against the continued exercise of supplemental 

jurisdiction.  Accordingly, Plaintiff’s state-law claim will be dismissed without prejudice.  

Conclusion 

Having conducted the review required by the Prison Litigation Reform Act, the 

Court determines that Plaintiff’s complaint will be dismissed for failure to state a claim, under 28 

U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). The Court must next decide 

whether an appeal of this action would be in good faith within the meaning of 28 U.S.C. 

§ 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 1997).  Although the 

Court concludes that Plaintiff’s claims are properly dismissed, the Court does not conclude that 

any issue Plaintiff might raise on appeal would be frivolous.  Coppedge v. United States, 369 U.S. 

438, 445 (1962).  Accordingly, the Court does not certify that an appeal would not be taken in 

good faith.  Should Plaintiff appeal this decision, the Court will assess the $505.00 appellate filing 

fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless Plaintiff is barred from 

proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).  If he is barred, he will 

be required to pay the $505.00 appellate filing fee in one lump sum.   

This is a dismissal as described by 28 U.S.C. § 1915(g).   

A judgment consistent with this opinion will be entered.     

   
Dated: January 29, 2021  /s/ Paul L. Maloney 

Paul L. Maloney 
United States District Judge 
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