
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

EdwardȱDaigleȱetȱal.,

Plaintiffs,

v. MEMORANDUMȱOPINION
ANDȱORDER

CivilȱNo.ȱ09Ȭ3214ȱ(MJD/LIB)

FordȱMotorȱCompany,

Defendant.

____________________________________________________________________

RobertȱK.ȱShelquist,ȱElizabethȱR.ȱOdetteȱandȱCraigȱS.ȱDavis,ȱLockridge
GrindalȱNauenȱP.L.L.P,ȱJayȱP.ȱSaltzman,ȱLawȱOfficesȱofȱJayȱSaltzmanȱP.C.,ȱand
JamesȱC.ȱShah,ȱShepard,ȱFinkelman,ȱMillerȱ&ȱShah,ȱLLP,ȱCounselȱforȱPlaintiffs.

DavidȱR.ȱKelly,ȱJenniferȱK.ȱHuelskoetterȱandȱMichaelȱR.ȱCarey,ȱBowman

andȱBrookeȱLLP,ȱJohnȱM.ȱThomas,ȱDykemaȱGossettȱPLLCȱandȱJanetȱL.
Conigliaro,ȱLeClairȱRyan,ȱCounselȱforȱDefendantȱFordȱMotorȱCompany.

____________________________________________________________________

ThisȱmatterȱisȱbeforeȱtheȱCourtȱuponȱDefendantȱFordȱMotorȱCompany’s

(“Ford”)ȱmotionȱforȱsummaryȱjudgmentȱ[Doc.ȱNo.ȱ64]ȱandȱPlaintiffs’ȱmotionȱfor

classȱcertificationȱ[Doc.ȱNo.ȱ73].ȱ

I. BACKGROUND

PlaintiffsȱJamesȱGenovese,ȱHenriȱCaron,ȱandȱEdwardȱDaigleȱareȱownersȱof

FordȱFreestarȱminivansȱthatȱhaveȱexperiencedȱaȱtransmissionȱfailure.ȱȱPlaintiffs
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allegeȱthatȱtheȱfailuresȱareȱcausedȱbyȱaȱdesignȱdefectȱinȱtheȱvehicles’ȱtorque

converter,ȱaȱcomponentȱthatȱactsȱasȱaȱbridgeȱbetweenȱtheȱengineȱandȱthe

transmission.ȱȱTheȱtorqueȱconverterȱconnectsȱtoȱtheȱtransmissionȱthroughȱaȱshaft

withȱgroovedȱendsȱcalledȱ“splines.”ȱȱIfȱtheȱtorqueȱconverterȱfails,ȱtheȱsplinesȱmay

stripȱandȱtheȱconnectionȱbetweenȱtheȱengineȱandȱtheȱtransmissionȱisȱlost.ȱȱWhen

thisȱconnectionȱisȱlost,ȱtheȱvehicleȱlosesȱpropulsion.ȱȱEachȱPlaintiffȱallegesȱthatȱthe

splinesȱonȱtheirȱvehiclesȱstripped,ȱcausingȱtheirȱtransmissionsȱtoȱfail.ȱȱ

PlaintiffsȱbringȱthisȱactionȱonȱbehalfȱofȱallȱwhoȱownȱorȱleaseȱFordȱFreestar

orȱMercuryȱMontereyȱminivansȱfromȱtheȱ2004,ȱ2005,ȱandȱ2006ȱmodelȱyears.ȱȱBoth

theȱFreestarȱandȱMontereyȱwereȱbuiltȱinȱtheȱsameȱfactoryȱandȱusedȱtheȱsame

designȱplatform.ȱȱPlaintiffsȱseekȱcompensatoryȱdamages,ȱcostsȱincurredȱinȱthis

actionȱasȱwellȱasȱcostsȱforȱpartsȱandȱrepairsȱandȱconsequentialȱdamages,

injunctiveȱreliefȱandȱanȱorderȱrequiringȱFordȱtoȱaccountȱand/orȱpayȱdamagesȱfor

unjustȱenrichment.

Fordȱmovesȱforȱsummaryȱjudgmentȱasȱtoȱtheȱclaimsȱremainingȱinȱthisȱcase:

breachȱofȱexpressȱandȱimpliedȱwarrantiesȱandȱunjustȱenrichment.ȱȱPlaintiffsȱalso

moveȱtoȱcertifyȱsubclassesȱinȱMinnesota,ȱFloridaȱandȱMarylandȱȬȱtheȱstatesȱof

residenceȱofȱtheȱremainingȱnamedȱplaintiffs.
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Afterȱtheseȱmotionsȱwereȱfiled,ȱFordȱnotifiedȱtheȱNationalȱHighwayȱTraffic

SafetyȱAdministrationȱ(“NHTSA”)ȱthatȱitȱwouldȱrecallȱ2004Ȭ2005ȱFreestarsȱand

Montereysȱ(“coveredȱvehicles”)ȱtoȱaddressȱtheȱpotentialȱforȱtorqueȱconverter

malfunctions.ȱȱ(CaseȱDeclarationȱ¶ȱ3,ȱEx.ȱA.)ȱȱPursuantȱtoȱtheȱrecall,ȱownersȱofȱthe

coveredȱvehiclesȱwouldȱbeȱnotifiedȱofȱtheȱrecall,ȱandȱinstructedȱtoȱtakeȱtheir

coveredȱvehicleȱtoȱaȱdealerȱtoȱhaveȱaȱnewȱorȱremanufacturedȱtorqueȱconverter

installed.ȱȱ(Id.)ȱȱFord’sȱgeneralȱrecallȱpolicyȱalsoȱprovidesȱthatȱFordȱwouldȱrefund

theȱownerȱforȱcostsȱpaidȱtoȱserviceȱtheȱcoveredȱvehicleȱtoȱremedyȱtheȱdefectȱor

noncompliancesȱpriorȱtoȱnotificationȱofȱtheȱrecall.ȱȱ(Id.,ȱEx.ȱC.)ȱȱ

II. CLASSȱCERTIFICATION

A. Ruleȱ23(a)ȱRequirementsȱ

Theȱclassȱactionȱservesȱtoȱconserveȱ“theȱresourcesȱofȱbothȱtheȱcourtsȱand

theȱpartiesȱbyȱpermittingȱanȱissueȱpotentiallyȱaffectingȱeveryȱ[classȱmember]ȱtoȱbe

litigatedȱinȱanȱeconomicalȱfashionȱunderȱRuleȱ23.”ȱȱGeneralȱTelephoneȱCo.ȱof

Southwestȱv.ȱFalcon,ȱ457ȱU.S.ȱ147,ȱ155ȱ(1982)).ȱȱ

PursuantȱtoȱRuleȱ23(a),ȱthereȱareȱfourȱthresholdȱrequirementsȱtoȱclass

certification:

1)ȱtheȱclassȱisȱsoȱnumerousȱthatȱjoinderȱofȱallȱmembersȱisȱimpracticable;ȱ2)
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thereȱareȱquestionsȱofȱlawȱorȱfactȱcommonȱtoȱtheȱclass;ȱ3)ȱtheȱclaimsȱor
defenseȱofȱtheȱrepresentativeȱpartiesȱareȱtypicalȱofȱtheȱclaimsȱorȱdefensesȱof
theȱclass;ȱandȱ4)ȱtheȱrepresentativeȱpartiesȱwillȱfairlyȱandȱadequately
protectȱtheȱinterestsȱofȱtheȱclass.

Ifȱtheseȱprerequisitesȱareȱmet,ȱtheȱCourtȱmustȱthenȱdetermineȱifȱthe

putativeȱclassȱisȱmaintainableȱunderȱRuleȱ23(b).ȱȱPlaintiffsȱbearȱtheȱburdenȱof

proofȱregardingȱtheȱRuleȱ23ȱrequirements.ȱȱSmithȱv.ȱMerchantsȱ&ȱFarmersȱBank,

574ȱF.2dȱ982,ȱ983ȱ(8thȱCir.ȱ1978).ȱȱTheȱdistrictȱcourtsȱareȱaccordedȱbroadȱdiscretion

inȱdeterminingȱwhetherȱorȱnotȱtoȱcertifyȱaȱclass.ȱȱGilbertȱv.ȱCityȱofȱLittleȱRock,

Ark.,ȱ722ȱF.2dȱ1390,ȱ1399ȱ(8thȱCir.ȱ1983).

Plaintiffsȱseekȱtoȱcertifyȱtheȱfollowingȱsubclasses:

MinnesotaȱSubclass:

Allȱcurrentȱandȱformerȱownersȱandȱlesseesȱofȱmodelȱyearȱ2004ȱthrough
2006ȱFreestarȱorȱMercuryȱMontereyȱvehiclesȱ(theȱ“ClassȱVehicles”)
purchasedȱorȱleasedȱinȱMinnesota.ȱȱExcludedȱfromȱtheȱMinnesotaȱSubclass
areȱclaimsȱforȱpersonalȱinjuryȱbyȱmembersȱofȱtheȱMinnesotaȱSubclass.ȱȱAlso
excludedȱfromȱtheȱMinnesotaȱSubclassȱisȱDefendant,ȱitsȱparents,
subsidiaries,ȱaffiliates,ȱagentsȱandȱrepresentatives,ȱincludingȱitsȱregistered
dealersȱandȱitsȱofficersȱandȱdirectorsȱatȱallȱrelevantȱtimes,ȱmembersȱofȱits
immediateȱfamiliesȱandȱitsȱlegalȱrepresentatives,ȱheirs,ȱsuccessorsȱor
assignsȱandȱanyȱentityȱinȱwhichȱDefendantȱhasȱorȱhadȱaȱcontrolling
interest.
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MarylandȱSubclass:

AllȱcurrentȱandȱformerȱownersȱandȱlesseesȱofȱtheȱClassȱVehiclesȱpurchased
orȱleasedȱinȱMaryland.ȱȱExcludedȱfromȱtheȱMarylandȱSubclassȱareȱclaims

forȱpersonalȱinjuryȱbyȱmembersȱofȱtheȱMarylandȱSubclass.ȱȱAlsoȱexcluded
fromȱtheȱMarylandȱSubclassȱisȱDefendant,ȱitsȱparents,ȱsubsidiaries,
affiliates,ȱagentsȱandȱrepresentatives,ȱincludingȱitsȱregisteredȱdealersȱand
itsȱofficersȱandȱdirectorsȱatȱallȱrelevantȱtimes,ȱmembersȱofȱitsȱimmediate

familiesȱandȱitsȱlegalȱrepresentatives,ȱheirs,ȱsuccessorsȱorȱassignsȱandȱany
entityȱinȱwhichȱDefendantȱhasȱorȱhadȱaȱcontrollingȱinterest.

FloridaȱSubclass:

AllȱcurrentȱandȱformerȱownersȱandȱlesseesȱofȱtheȱClassȱVehiclesȱpurchased
orȱleasedȱinȱFlorida.ȱȱExcludedȱfromȱtheȱFloridaȱSubclassȱareȱclaimsȱfor
personalȱinjuryȱbyȱmembersȱofȱtheȱFloridaȱSubclass.ȱȱAlsoȱexcludedȱfrom
theȱFloridaȱSubclassȱisȱDefendant,ȱitsȱparents,ȱsubsidiaries,ȱaffiliates,ȱagents
andȱrepresentatives,ȱincludingȱitsȱregisteredȱdealersȱandȱitsȱofficersȱand
directorsȱatȱallȱrelevantȱtimes,ȱmembersȱofȱitsȱimmediateȱfamiliesȱandȱits
legalȱrepresentatives,ȱheirs,ȱsuccessorsȱorȱassignsȱandȱanyȱentityȱinȱwhich

Defendantȱhasȱorȱhadȱaȱcontrollingȱinterest.

AssumingȱwithoutȱdecidingȱthatȱPlaintiffsȱcanȱestablishȱthatȱtheȱRuleȱ23(a)

prerequisitesȱareȱmet,ȱtheȱCourtȱmustȱnonethelessȱdenyȱtheȱmotionȱforȱclass

certificationȱasȱPlaintiffsȱcannotȱdemonstrateȱthatȱthisȱactionȱisȱanȱappropriate

classȱactionȱunderȱRuleȱ23(b)(3)ȱasȱdiscussedȱbelow.

C. 23(b)(3)ȱRequirements

PlaintiffsȱmoveȱtoȱcertifyȱaȱclassȱunderȱRuleȱ23(b)(3),ȱwhichȱallowsȱforȱclass

certificationȱwhenȱ“questionsȱofȱlawȱorȱfactȱcommonȱtoȱtheȱmembersȱofȱtheȱclass
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predominateȱoverȱanyȱquestionsȱaffectingȱonlyȱindividualȱmembersȱandȱthatȱa

classȱactionȱisȱsuperiorȱtoȱotherȱavailableȱmethodsȱforȱtheȱfairȱandȱefficient

adjudicationȱofȱtheȱcontroversy.”ȱ

1. WhetherȱCommonȱQuestionsȱofȱLawȱorȱFactȱPredominate

a. BreachȱofȱExpressȱWarranty

PlaintiffsȱassertȱthatȱallȱofȱtheȱClassȱVehiclesȱwereȱcoveredȱbyȱaȱNew

VehicleȱWarranty.ȱȱ(ShelquistȱAff.,ȱExs.ȱ5Ȭ7.)ȱȱȱEachȱNewȱVehicleȱWarranty

providedȱforȱaȱwarrantyȱstartȱdate,ȱwhichȱ“isȱtheȱdayȱyouȱtakeȱdeliveryȱofȱyour

newȱvehicleȱorȱtheȱdayȱitȱisȱfirstȱputȱintoȱservice.”ȱȱ(Id.ȱatȱ2.)ȱȱȱTheȱwarranty

furtherȱprovidesȱthatȱ“BumperȱtoȱBumper”ȱcoverageȱbeginsȱonȱtheȱwarrantyȱstart

dateȱandȱendsȱafterȱ“threeȱyearsȱorȱ36,000ȱmiles,ȱwhicheverȱoccursȱfirst.”ȱȱ(Id.ȱat

5.)ȱȱBecauseȱtheȱexpressȱwarrantyȱuponȱwhichȱPlaintiffs’ȱrelyȱisȱlimited,ȱwhether

thisȱwarrantyȱwasȱinȱeffectȱforȱeachȱclassȱmemberȱrequiresȱindividualȱproof.ȱȱThe

CourtȱthusȱfindsȱthisȱclaimȱisȱnotȱappropriateȱforȱclassȱcertificationȱunderȱRuleȱ23

(b).ȱȱ

b. BreachȱofȱImpliedȱWarranty
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PlaintiffsȱassertȱthatȱunderȱMinnesotaȱandȱMarylandȱlaw1,ȱclaimsȱfor

breachȱofȱimpliedȱwarrantyȱcanȱbeȱprovenȱwithȱcommonȱevidence.ȱȱ

i. MinnesotaȱLaw

UnderȱMinnesotaȱlaw,ȱaȱclaimȱforȱbreachȱofȱimpliedȱwarrantyȱof

merchantabilityȱrequiresȱproofȱthatȱaȱproductȱisȱnotȱsuitableȱforȱordinary

purposes.ȱȱMinn.ȱStat.ȱ§ȱ336.2Ȭ314.ȱȱMinnesotaȱlawȱalsoȱprovidesȱthatȱanȱimplied

warrantyȱofȱmerchantabilityȱmayȱbeȱlimitedȱorȱdisclaimed,ȱasȱlongȱasȱthe

disclaimerȱisȱinȱwriting,ȱconspicuousȱandȱmentionsȱmerchantability.ȱȱTransp.

Corp.ȱofȱAm.,ȱInc.ȱv.ȱInt’lȱBus.ȱMach.ȱCorp.,ȱInc.,ȱ30ȱF.3dȱ953,ȱ958Ȭ59ȱ(8thȱCir.

1994)ȱ(citingȱMinn.ȱStat.ȱ§ȱ336.2Ȭ316).ȱȱInȱaddition,ȱsuchȱlimitationsȱareȱenforceable

againstȱsubsequentȱbuyers.ȱȱId.ȱ(citingȱMinn.ȱStat.ȱ§ȱ336.2Ȭ318).ȱ

Here,ȱtheȱNewȱVehicleȱWarrantyȱincludesȱtheȱfollowingȱlanguage:ȱ

Youȱmayȱhaveȱsomeȱimpliedȱwarranties.ȱȱForȱexample,ȱyouȱmayȱhave:ȱ
! anȱimpliedȱwarrantyȱofȱmerchantabilityȱ(thatȱtheȱcarȱorȱlightȱtruckȱis

reasonablyȱfitȱforȱtheȱgeneralȱpurposeȱforȱwhichȱitȱwasȱsold);ȱor
! anȱimpliedȱwarrantyȱofȱfitnessȱforȱaȱparticularȱpurposeȱ(thatȱtheȱcar

orȱlightȱtruckȱisȱsuitableȱforȱyourȱspecialȱpurposes.)
Theseȱimpliedȱwarrantiesȱareȱlimited,ȱtoȱtheȱextentȱallowedȱbyȱlaw,ȱtoȱthe
timeȱperiodȱcoveredȱbyȱtheȱwrittenȱwarranties,ȱorȱtoȱtheȱapplicableȱtime

periodȱprovidedȱbyȱstateȱlaw,ȱwhicheverȱperiodȱisȱshorter.

1Inȱtheirȱbriefsȱfiledȱinȱsupportȱofȱclassȱcertification,ȱPlaintiffsȱdoȱnotȱaddressȱaȱbreachȱof
impliedȱwarrantyȱclaimȱunderȱFloridaȱlaw.
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(See,ȱe.g.,ȱShelquistȱAff.,ȱEx.ȱ5ȱp.ȱ4.)

Basedȱonȱthisȱlanguage,ȱitȱisȱclearȱthatȱaȱclaimȱofȱbreachȱofȱimplied

warrantyȱunderȱMinnesotaȱlawȱwouldȱbeȱlimitedȱtoȱtheȱlifeȱofȱtheȱNewȱVehicle

Warranty.ȱȱThus,ȱwhetherȱaȱclassȱmemberȱcanȱproveȱaȱclaimȱforȱbreachȱofȱimplied

warrantyȱwillȱdependȱonȱwhenȱtheȱclassȱmemberȱpurchasedȱtheȱvehicle,ȱorȱthe

mileageȱonȱtheȱvehicleȱatȱtheȱtimeȱofȱpurchase.ȱȱBecauseȱsuchȱaȱclaimȱcanȱonlyȱbe

provenȱbyȱindividualizedȱproof,ȱitȱisȱnotȱamenableȱtoȱclassȱcertification.ȱ

Inȱaddition,ȱaȱclaimȱofȱbreachȱofȱimpliedȱwarrantyȱisȱsubjectȱtoȱaȱfourȱyear

statuteȱofȱlimitationsȱinȱMinnesota.ȱȱHighwayȱSales,ȱInc.ȱv.ȱBlueȱBirdȱCorp.,ȱ559

F.3dȱ782,ȱ788ȱ(8thȱCir.ȱ2009)ȱ(citingȱMinn.ȱStat.ȱ§ȱ336.2Ȭ725(1)).ȱȱ“Unlikeȱexpress

warranties,ȱunderȱMinnesotaȱlaw,ȱ‘[i]mpliedȱwarrantiesȱcannot,ȱbyȱtheirȱvery

nature,ȱexplicitlyȱextendȱtoȱfutureȱperformance.’”ȱId.ȱȱ“Aȱbreachȱofȱimplied

warrantyȱoccurs,ȱandȱtheȱclaimȱaccrues,ȱ‘whenȱtenderȱofȱdeliveryȱisȱmade.ȱ.ȱ.ȱ‘”

unlessȱthereȱisȱaȱbasisȱforȱequitableȱtolling.ȱȱId.ȱ(quotingȱMinn.ȱStat.ȱ§

336.2Ȭ725(2)).ȱȱȱIndividualizedȱproofȱwillȱthereforeȱbeȱneededȱtoȱresolveȱtheȱissue

ofȱwhetherȱaȱclaimȱisȱtimeȬbarred.

ii. MarylandȱLaw

Marylandȱlawȱprovidesȱthatȱaȱwarrantyȱofȱmerchantabilityȱisȱimpliedȱinȱa
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contractȱofȱsaleȱfromȱaȱmerchantȱseller.ȱȱMd.ȱCode,ȱComm.ȱLawȱart.ȱ§ȱ2Ȭ314.ȱ

Marylandȱlawȱfurtherȱprovidesȱthatȱgoodsȱmustȱbeȱfitȱforȱtheȱordinaryȱpurposes

forȱwhichȱsuchȱgoodsȱareȱused.ȱȱId.ȱ§ȱ2Ȭ314(2)(c).ȱȱToȱsustainȱaȱclaimȱforȱbreachȱof

anȱimpliedȱwarranty,ȱaȱplaintiffȱmustȱsufficientlyȱallegeȱobjectiveȱfactsȱasȱtoȱthe

likelihoodȱofȱinjury.ȱȱLloydȱv.ȱGen.ȱMotorsȱCorp.,ȱ916ȱA.2dȱ257,ȱ292ȱ(Md.ȱ2002).ȱȱ

InȱLloyd,ȱforȱexample,ȱtheȱcourtȱfoundȱthatȱtheȱplaintiffsȱallegedȱthatȱaȱsignificant

numberȱofȱpersonsȱhadȱbeenȱinjuredȱorȱharmedȱasȱaȱresultȱofȱtheȱproductȱdefect,

andȱthatȱbasedȱonȱtheseȱallegations,ȱplaintiffsȱhadȱsufficientlyȱpleadedȱaȱclaim,

withoutȱrequiringȱtheȱadditionalȱallegationsȱthatȱeachȱplaintiffȱhad,ȱinȱfact,ȱbeen

injured.ȱȱInȱdoingȱso,ȱtheȱcourtȱnotedȱthatȱwhereȱtheȱinjuryȱallegedȱisȱpurely

speculativeȱorȱnothingȱmoreȱthanȱaȱpotential,ȱanȱallegationȱofȱactualȱinjuryȱwould

beȱrequired.ȱȱId.ȱ

Here,ȱPlaintiffsȱdoȱnotȱallegeȱthatȱtheȱdefectȱtoȱtheȱtorqueȱconverterȱhas

manifestedȱinȱaȱsignificantȱamountȱofȱClassȱVehiclesȱsoldȱinȱMaryland.ȱ

Accordingly,ȱtoȱsucceedȱonȱaȱclaimȱofȱbreachȱofȱimpliedȱwarranty,ȱaȱclass

memberȱwouldȱhaveȱtoȱdemonstrateȱthatȱhis/herȱClassȱVehicleȱincludedȱa

defectiveȱtorqueȱconverter.ȱȱ

InȱMaryland,ȱclaimsȱforȱbreachȱofȱanȱimpliedȱwarrantyȱareȱalsoȱsubjectȱtoȱa
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fourȱyearȱstatuteȱofȱlimitation.ȱȱSeeȱMd.ȱCode,ȱComm.ȱLawȱart.ȱ§ȱ2Ȭ725(1)ȱandȱ(2).ȱ

Suchȱaȱclaimȱaccruesȱatȱtenderȱofȱdelivery,ȱevenȱifȱtheȱgoodsȱareȱnonconforming.ȱ

SeeȱWashingtonȱFreightliner,ȱInc.ȱv.ȱShantytownȱPier,ȱInc.,ȱ719ȱA.2dȱ541,ȱ545ȱ(Md.

1998)ȱ(statuteȱofȱlimitationȱforȱbreachȱofȱimpliedȱwarrantyȱaccruesȱatȱtenderȱof

deliveryȱofȱnonconformingȱgoods).ȱȱ

BecauseȱaȱclaimȱofȱbreachȱofȱimpliedȱwarrantyȱunderȱMarylandȱlaw

requiresȱindividualizedȱproof,ȱadjudicationȱofȱsuchȱclaimsȱclassȱcertificationȱis

notȱwarranted.

c. UnjustȱEnrichment

PlaintiffsȱassertȱthatȱunderȱFlorida,ȱMinnesotaȱandȱMarylandȱlaw,ȱclassȬ

wideȱissuesȱpredominateȱclaimsȱforȱunjustȱenrichment.ȱȱPlaintiffsȱargueȱthatȱin

analyzingȱsuchȱaȱclaim,ȱtheȱfocusȱisȱonȱFord’sȱconduct.ȱȱHere,ȱFordȱreceivedȱthe

benefitȱofȱtheȱpurchaseȱofȱaȱClassȱVehicleȱatȱaȱhigherȱpriceȱthanȱwouldȱhaveȱbeen

paidȱhadȱPlaintiffsȱknownȱofȱtheȱPDIȱdefect.

UnderȱtheȱlawsȱofȱFlorida,ȱMinnesotaȱandȱMaryland,ȱanȱunjustȱenrichment

claimȱinvolvesȱaȱcircumstanceȱwhereȱaȱdefendantȱhasȱbeenȱconferredȱaȱbenefit,

andȱunderȱtheȱcircumstances,ȱitȱisȱinequitableȱforȱtheȱdefendantȱtoȱretainȱsuch

benefit.ȱȱSeeȱNauticaȱInt’l,ȱInc.ȱv.ȱIntermarineȱUSA,ȱL.P.,ȱ5ȱF.ȱSupp.ȱ2dȱ1333,ȱ1341Ȭ
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42ȱ(S.D.ȱFla.ȱ1998)ȱ(underȱFloridaȱlaw,ȱelementsȱofȱanȱunjustȱenrichmentȱclaim

includeȱaȱbenefitȱconferredȱonȱtheȱdefendant;ȱappreciationȱbyȱtheȱdefendantȱof

suchȱbenefit;ȱandȱacceptanceȱandȱretentionȱofȱsuchȱbenefitȱbyȱtheȱdefendant

underȱsuchȱcircumstancesȱthatȱitȱwouldȱbeȱinequitableȱforȱtheȱdefendantȱtoȱretain

theȱbenefitȱwithoutȱpayingȱvalue);ȱKlassȱv.ȱTwinȱCityȱFed.ȱSav.ȱ&ȱLoanȱAss’n.,

190ȱN.W.2dȱ493,ȱ494Ȭ95ȱ(Minn.ȱ1971)ȱ(quotingȱBrandȱv.ȱWilliams,ȱ13ȱN.W.ȱ42,ȱ42

(Minn.ȱ1882))ȱ(underȱMinnesotaȱlaw,ȱanȱunjustȱenrichmentȱclaimȱexistsȱwhereȱthe

defendantȱhasȱknowinglyȱreceivedȱorȱobtainedȱsomethingȱofȱvalueȱforȱwhichȱthe

defendantȱ“inȱequityȱandȱgoodȱconscience”ȱshouldȱpay);ȱCountyȱComm’rsȱof

CarolineȱCountyȱv.ȱJ.ȱRolandȱDashiellȱ&ȱSons,ȱInc.,ȱ747ȱA.2dȱ600,ȱ607,ȱn.7ȱ(Md.

2000)ȱ(underȱMarylandȱlaw,ȱtheȱelementsȱofȱanȱunjustȱenrichmentȱclaimȱunder

Marylandȱlawȱare:ȱaȱbenefitȱconferredȱuponȱtheȱdefendantȱbyȱplaintiff;ȱan

appreciationȱorȱknowledgeȱbyȱtheȱdefendantȱofȱsuchȱbenefit;ȱandȱthatȱacceptance

orȱretentionȱofȱsuchȱbenefitȱwouldȱbeȱinequitable).

TheȱCourtȱfindsȱthatȱtheȱelementsȱofȱanȱunjustȱenrichmentȱclaimȱcannotȱbe

provenȱthroughȱclassȬwideȱevidence.ȱȱSeeȱVegaȱv.ȱTȬMobileȱUSA,ȱInc.,ȱ564ȱF.3d

1256,ȱ1274ȱ(11thȱCir.ȱ2009)ȱ(findingȱthatȱ“commonȱquestionsȱwillȱrarely,ȱifȱever,

predominateȱanȱunjustȱenrichmentȱclaim,ȱtheȱresolutionȱofȱwhichȱturnsȱon
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individualizedȱfacts.”).ȱȱForȱexample,ȱtheȱsubclassesȱcurrentlyȱincludeȱallȱowners

orȱlesseesȱofȱtheȱClassȱVehicles,ȱirregardlessȱofȱwhetherȱtheȱvehicleȱwas

purchasedȱnewȱorȱused.ȱȱIfȱtheȱClassȱVehicleȱhadȱbeenȱpurchasedȱused,ȱnoȱbenefit

wouldȱhaveȱbeenȱconferredȱtoȱFord.ȱȱFurther,ȱwhileȱPlaintiffsȱallegeȱthatȱFord

receivedȱtheȱbenefitȱofȱaȱhigherȱsaleȱprice,ȱPlaintiffsȱhaveȱproducedȱnoȱevidence

toȱsupportȱhisȱassertion.ȱȱ

TheȱCourtȱthusȱfindsȱthatȱcommonȱissuesȱofȱlawȱorȱfactȱdoȱnotȱpredominate

theȱunjustȱenrichmentȱclaims.

2. Superiority

ThisȱfactorȱrequiresȱtheȱCourtȱtoȱdetermineȱwhetherȱtheȱclassȱactionȱis

manageable,ȱtakingȱintoȱconsiderationȱchoiceȱofȱlawȱdeterminations,ȱErieȱguesses,

andȱnoticeȱtoȱclassȱmembers.ȱȱCastanoȱv.ȱAm.ȱTobaccoȱCo.,ȱ84ȱF.3dȱ734,ȱ747ȱ(5th

Cir.ȱ1996).ȱȱTheȱCourtȱcanȱalsoȱtakeȱintoȱconsiderationȱfactorsȱsuchȱasȱtheȱinterest

ofȱmembersȱofȱtheȱclassȱinȱindividuallyȱcontrollingȱtheȱprosecutionȱorȱdefenseȱof

separateȱactions;ȱtheȱextentȱandȱnatureȱofȱanyȱlitigationȱconcerningȱthe

controversyȱalreadyȱcommencedȱbyȱorȱagainstȱmembersȱofȱtheȱclass,ȱthe

desirabilityȱorȱundesirabilityȱofȱconcentratingȱtheȱlitigationȱofȱtheȱclaimȱinȱthe

particularȱforum,ȱandȱtheȱdifficultiesȱlikelyȱtoȱbeȱencounteredȱinȱtheȱmanagement
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ofȱtheȱaction.ȱȱFed.ȱR.ȱCiv.ȱP.ȱ23(b)(3)(A)Ȭ(D).

Plaintiffsȱassertȱtheseȱfactorsȱweighȱinȱfavorȱofȱcertification,ȱgivenȱthe

relativelyȱlowȱamountȱofȱlossȱtoȱeachȱclassȱmemberȱcomparedȱtoȱtheȱcostȱand

expenseȱofȱlitigatingȱthisȱcase.ȱȱConcentratingȱtheȱlitigationȱwillȱprovideȱaȱremedy

forȱthoseȱclassȱmembersȱwhoȱwouldȱotherwiseȱnotȱseekȱaȱremedyȱdueȱtoȱthe

costs/benefits.ȱȱThereȱhasȱalsoȱbeenȱonlyȱminimalȱlitigationȱagainstȱFordȱonȱthe

issueȱofȱtheȱdefectiveȱtorqueȱconvertersȱinȱtheȱClassȱVehicles.

BecauseȱtheȱCourtȱfindsȱthatȱindividualȱissuesȱpredominate,ȱaȱclassȱaction

isȱnotȱaȱsuperiorȱmethodȱtoȱadjudicateȱtheȱclaimsȱassertedȱherein.ȱȱInȱaddition,

Ford’sȱvoluntaryȱsafetyȱrecallȱofȱ2004Ȭ052ȱFreestarsȱandȱMontereys,ȱwhich

providesȱforȱtheȱinstallationȱofȱaȱnewȱorȱremanufacturedȱtorqueȱconverter,ȱorȱa

refundȱtoȱthoseȱwhoȱpaidȱtoȱserviceȱtheirȱvehicleȱpriorȱtoȱtheȱrecall,ȱprovidesȱmost

ofȱtheȱputativeȱclassȱtheȱreliefȱitȱseeks.ȱȱUnderȱtheseȱcircumstances,ȱaȱclassȱaction

doesȱnotȱappearȱtoȱbeȱaȱsuperiorȱmethodȱtoȱadjudicateȱtheȱputativeȱclassȱclaims.ȱ

See,ȱeg.,ȱInȱreȱConagraȱPeanutȱButterȱProd.ȱLiab.ȱLitig.,ȱ251ȱF.R.Dȱ689,ȱ699ȱ(N.D.

Ga.ȱ2008)ȱ(findingȱthatȱclassȱactionȱdidȱnotȱmeetȱsuperiorityȱrequirements

2TheȱputativeȱclassȱasȱdefinedȱinȱtheȱComplaintȱincludesȱpersonsȱwhoȱpurchasedȱor
leasedȱaȱ2006ȱFreestarȱorȱMonterey,ȱwhileȱtheȱrecallȱinvolvesȱonlyȱ2004ȱandȱ2005ȱmodels.ȱ
However,ȱatȱthisȱtime,ȱaȱsubclassȱinvolvingȱownersȱorȱlesseesȱofȱ2006ȱmodelsȱcannotȱgoȱforward

asȱthereȱisȱnoȱnamedȱclassȱrepresentativeȱthatȱpurchasedȱorȱleasedȱaȱ2006ȱmodel.ȱȱ
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because,ȱinȱpart,ȱdefendantȱhadȱinstitutedȱaȱfullȱrefundȱprogram);ȱInȱreȱPPAȱProd.

Liab.ȱLitig.,ȱ214ȱF.R.D.ȱ614,ȱ622ȱ(W.D.ȱWash.ȱ2003)ȱ(findingȱthatȱbecause

defendantsȱmaintainedȱanȱongoingȱrefundȱandȱproductȱreplacementȱprogram,ȱit

madeȱlittleȱsenseȱtoȱcertifyȱaȱclassȱ“whereȱclassȱmechanismȱisȱunnecessaryȱto

affordȱtheȱclassȱmembersȱredress.”);ȱBerleyȱv.ȱDreyfussȱ&ȱCo.,ȱ43ȱF.R.D.ȱ397,ȱ399

(D.ȱN.Y.ȱ1967)ȱ(findingȱthatȱrulesȱgoverningȱclassȱcertificationȱ“reflectȱaȱbroad

policyȱofȱeconomyȱinȱtheȱuseȱofȱsociety’sȱdifferenceȬsettingȱmachinery”ȱandȱthat

factȱthatȱdefendantȱ“offeredȱtoȱrefundȱtheȱpurchaseȱpriceȱtoȱitsȱcustomers,

certifyingȱaȱclassȱwouldȱneedlesslyȱreplaceȱaȱsimple,ȱamicableȱsettlement

procedureȱwithȱcomplicated,ȱprotractedȱlitigation.”);ȱFordȱMotorȱCo.ȱv.ȱMagill,

698ȱSo.2dȱ1244,ȱ1245Ȭ46ȱ(Fla.ȱApp.ȱ3ȱDist.ȱ1997)ȱ(reversingȱclassȱcertificationȱorder

asȱtoȱaȱrecallȱandȱeconomicȱinjuryȱsubclassȱbasedȱonȱfactȱthatȱtheȱNHTSAȱhad

negotiatedȱrecallȱmandatesȱandȱextendedȱwarrantiesȱwithȱFord);ȱAquaȱDotsȱProd.

Liab.ȱLitig.,ȱ654ȱF.3dȱ748ȱ(7thȱCir.ȱ2011)ȱ(findingȱthatȱwhereȱdefendantȱhad

alreadyȱagreedȱtoȱrefundȱtheȱpurchaseȱpriceȱofȱtheȱallegedȱdefectiveȱproduct,ȱRule

23(a)(4),ȱwhichȱrequiresȱclassȱrepresentativeȱtoȱfairlyȱandȱadequatelyȱrepresent

theȱinterestsȱofȱtheȱclass,ȱisȱnotȱmetȱifȱtheȱreliefȱplaintiffsȱseekȱduplicatesȱaȱremedy

thatȱhasȱbeenȱofferedȱthroughȱtheȱrefundȱprogramȱandȱwhichȱremainsȱavailable
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toȱallȱmembersȱofȱtheȱputativeȱclass).

Fordȱdoesȱacknowledgeȱthatȱthereȱmayȱbeȱclassȱmembersȱthatȱpaidȱtoȱhave

theȱentireȱtransmissionȱreplaced,ȱandȱwhoȱmayȱnotȱbeȱfullyȱreimbursedȱbecause

replacementȱofȱtheȱentireȱtransmissionȱisȱnotȱrequiredȱtoȱrepairȱtheȱdefective

torqueȱconverter.ȱȱDespiteȱtheȱpossibilityȱthatȱcertainȱclassȱmembersȱwillȱnotȱbe

fullyȱreimbursedȱthroughȱtheȱrecall,ȱtheȱCourtȱnonethelessȱfindsȱthatȱtheȱrecall

weighsȱagainstȱaȱfindingȱthatȱaȱclassȱactionȱisȱaȱsuperiorȱmethodȱofȱadjudication

ofȱtheȱclaimsȱassertedȱinȱthisȱcase.ȱȱ

Basedȱonȱtheȱabove,ȱtheȱCourtȱfindsȱthatȱPlaintiffsȱhaveȱnotȱdemonstrated

thatȱthisȱactionȱmeetsȱtheȱrequirementsȱofȱRuleȱ23(b)(3).ȱȱAccordingly,ȱPlaintiffs’

motionȱforȱclassȱcertificationȱmustȱbeȱdenied.

III. STANDARDȱFORȱSUMMARYȱJUDGMENT

Summaryȱjudgmentȱisȱappropriateȱif,ȱviewingȱallȱfactsȱinȱtheȱlightȱmost

favorableȱtoȱtheȱnonȬmovingȱparty,ȱthereȱisȱnoȱgenuineȱissueȱasȱtoȱanyȱmaterial

fact,ȱandȱtheȱmovingȱpartyȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.ȱȱFed.ȱR.ȱCiv.

P.ȱ56(c);ȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322Ȭ23ȱ(1986).ȱȱTheȱpartyȱseeking

summaryȱjudgmentȱbearsȱtheȱburdenȱofȱshowingȱthatȱthereȱisȱnoȱdisputedȱissue

ofȱmaterialȱfact.ȱȱCelotex,ȱ477ȱU.S.ȱatȱ323.ȱȱThisȱburdenȱcanȱbeȱmetȱ“byȱ‘showing’ȱȬ
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thatȱis,ȱpointingȱoutȱtoȱtheȱdistrictȱcourtȱȬȱthatȱthereȱisȱanȱabsenceȱofȱevidenceȱto

supportȱtheȱnonmovingȱparty’sȱcase.”ȱȱId.ȱatȱ325.ȱȱTheȱpartyȱopposingȱsummary

judgmentȱmayȱnotȱrestȱuponȱmereȱallegationsȱorȱdenials,ȱbutȱmustȱsetȱforth

specificȱfactsȱshowingȱthatȱthereȱisȱaȱgenuineȱissueȱforȱtrial.ȱȱKrenikȱv.ȱCountyȱof

LeȱSueur,ȱ47ȱF.3dȱ953,ȱ957ȱ(8thȱCir.ȱ1995).

IV. ANALYSIS

A. ExpressȱWarrantyȱClaim

1. Daigle

EdwardȱDaigleȱisȱaȱMinnesotaȱresident,ȱthereforeȱMinnesotaȱlawȱcontrols

hisȱclaimȱforȱbreachȱofȱexpressȱwarranty.ȱȱUnderȱMinnesotaȱlaw,ȱanȱexpress

warrantyȱarisesȱwhenȱaȱsellerȱmakesȱanȱaffirmationȱaboutȱaȱproductȱthatȱbecomes

partȱofȱtheȱbasisȱofȱtheȱbargainȱbetweenȱtheȱparties.ȱȱMinn.ȱStat.ȱ§ȱ336.2Ȭ313ȱ(2010).ȱ

“Toȱestablishȱaȱwarrantyȱclaimȱtheȱplaintiffȱmustȱbasicallyȱprove:ȱtheȱexistenceȱof

aȱwarranty,ȱaȱbreach,ȱandȱaȱcausalȱlinkȱbetweenȱtheȱbreachȱandȱtheȱalleged

harm.”ȱȱPetersonȱv.ȱBendixȱHomeȱSys.,ȱInc.,ȱ318ȱN.W.2dȱ50,ȱ52Ȭ3ȱ(Minn.ȱ1982).ȱ

Daigleȱpurchasedȱaȱusedȱ2004ȱFordȱFreestarȱinȱMayȱ2008ȱfromȱOKȱUsed

Cars.ȱȱ(CareyȱDecl.,ȱEx.ȱ12ȱ(DaigleȱDep.ȱatȱ60,ȱ62,ȱ84Ȭ85,ȱ107;ȱExs.ȱ4Ȭ6).)ȱȱDaigle

testifiedȱatȱhisȱdepositionȱthatȱneitherȱheȱorȱhisȱwifeȱsawȱanyȱFordȱadvertisements
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relatingȱtoȱtheȱFreestar.ȱȱ(Id.,ȱEx.ȱ12ȱ(DaigleȱDep.ȱatȱ67Ȭ68).)ȱȱNorȱdidȱtheyȱtalk

withȱanyoneȱatȱFordȱbeforeȱtheyȱboughtȱtheȱ2004ȱFreestar,ȱorȱconductȱanyȱinternet

researchȱonȱtheȱvehicleȱpriorȱtoȱpurchase.ȱȱ(Id.ȱatȱ68Ȭ70,ȱ71.)ȱȱ

WhenȱheȱpurchasedȱtheȱFreestarȱinȱ2008,ȱOKȱUsedȱCarsȱprovidedȱaȱ6

month/6,000ȱmileȱwarrantyȱonȱtheȱengineȱandȱtheȱtransmission.ȱȱ(Id.ȱatȱ83;ȱEx.ȱ5.)ȱ

Daigleȱunderstoodȱheȱcouldȱpurchaseȱanȱextendedȱwarranty,ȱbutȱheȱdidȱnotȱbuy

one.ȱȱ(Id.ȱatȱ167.)ȱȱOnȱAprilȱ16,ȱ2009,ȱDaigleȱbroughtȱtheȱFreestarȱtoȱKenny’s

ServiceȱStationȱinȱBemidjiȱafterȱheȱnoticedȱaȱchangeȱinȱtheȱRPMsȱwhenȱheȱwas

driving.ȱȱ(Id.ȱatȱ119Ȭ120.)ȱȱAtȱthatȱtime,ȱtheȱtransmissionȱfluidȱwasȱchanged.ȱȱ(Id.

atȱ120;ȱEx.ȱ11.)ȱȱTenȱdaysȱlater,ȱwhileȱdrivingȱtheȱFreestarȱonȱtheȱhighway,ȱDaigle

heardȱtheȱengineȱrevȱandȱthenȱtheȱvehicleȱwentȱintoȱneutral.ȱȱ(Id.ȱatȱ125Ȭ26.)ȱ

Daigleȱcoastedȱtheȱvanȱtoȱtheȱshoulder,ȱwhereȱitȱcameȱtoȱaȱstop.ȱȱ(Id.ȱatȱ127.)ȱȱThe

vehicleȱwasȱtowedȱtoȱKenny’sȱServiceȱStation,ȱwhereȱheȱwasȱtoldȱthatȱtheȱvehicle

hadȱaȱmajorȱtransmissionȱproblem.ȱȱ(Id.ȱatȱ139Ȭ140,ȱ142.)ȱȱDaigleȱhadȱtheȱvan

towedȱtoȱBobȱLowthȱFordȱforȱrepair,ȱwhereȱheȱwasȱtoldȱtheȱtransmissionȱhadȱto

beȱreplaced.ȱȱ(Id.ȱatȱ142Ȭ43.)ȱȱDaigleȱwasȱchargedȱ$3,000ȱtoȱreplaceȱthe

transmission.ȱȱ(Id.ȱatȱ144;ȱEx.ȱ17.)ȱȱ

Daigle’sȱ2004ȱFreestarȱwasȱcoveredȱbyȱaȱNewȱVehicleȱWarrantyȱwhenȱit
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wasȱoriginallyȱsold.ȱȱ(KalisȱAff.,ȱEx.ȱAȱ(2004ȱCarȱandȱLightȱTruckȱWarranty

Guide).)ȱȱThisȱwarrantyȱprovidedȱthatȱ“[d]uringȱthisȱcoverageȱperiod,ȱauthorized

FordȱMotorȱCompanyȱdealersȱwillȱrepair,ȱreplace,ȱorȱadjustȱallȱpartsȱonȱyour

vehicleȱthatȱareȱdefectiveȱinȱfactoryȬsuppliedȱmaterialsȱorȱworkmanship.”ȱȱ(Id.ȱat

5.)ȱȱSuchȱbumperȱtoȱbumperȱcoverageȱlastedȱforȱthreeȱyearsȱorȱ36,000ȱmiles,

whicheverȱoccurredȱfirst.ȱȱ(Id.)ȱȱBecauseȱDaigleȱpurchasedȱhisȱFreestarȱinȱMay

2008,ȱtheȱNewȱVehicleȱWarrantyȱhadȱalreadyȱexpired.ȱȱPlaintiffsȱargueȱthatȱa

claimȱforȱbreachȱofȱexpressȱwarrantyȱdoesȱnotȱaccrueȱuntilȱheȱdiscoveredȱor

shouldȱhaveȱdiscoveredȱFord’sȱbreachȱȬȱtheȱrefusalȱorȱinabilityȱtoȱmaintainȱthe

vehicleȱasȱwarranted.ȱȱHighwayȱSales,ȱInc.,ȱ559ȱF.3dȱatȱ787.ȱȱAsȱappliedȱhere,

PlaintiffsȱargueȱtheȱFreestarȱthatȱDaigleȱpurchasedȱwasȱdefectiveȱatȱtheȱtimeȱit

wasȱfirstȱsold,ȱbutȱsuchȱdefectȱdidȱnotȱmanifestȱitselfȱuntilȱafterȱtheȱtermȱofȱthe

NewȱVehicleȱWarrantyȱhadȱpassed.ȱȱPlaintiffsȱargueȱthatȱasȱtheyȱcouldȱnotȱhave

knownȱofȱFord’sȱrefusalȱtoȱmaintainȱtheȱvehicleȱasȱwarrantedȱuntilȱafterȱthe

defectȱwasȱdiscovered,ȱtheȱfactȱthatȱtheȱwarrantyȱhadȱexpiredȱdoesȱnotȱbar

Daigle’sȱclaimȱthatȱFordȱbreachedȱsuchȱwarranty.

Toȱacceptȱsuchȱanȱargument,ȱhowever,ȱwouldȱrenderȱanyȱwarrantyȱlimited

inȱtime/mileageȱmeaningless.ȱȱAsȱtheȱCourtȱrecognizedȱinȱCannonȱTech.ȱv.ȱSensus
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MeteringȱSys.,ȱ734ȱF.ȱSupp.ȱ2dȱ753,ȱ763ȱ(D.ȱMinn.ȱ2010):

Aȱplaintiffȱcouldȱalwaysȱclaimȱthatȱaȱdefectȱmanifestingȱitselfȱafterȱthe
expressȬwarrantyȱperiodȱwasȱendemicȱtoȱtheȱproductȱonȱtheȱdateȱitȱwas

purchased,ȱandȱhenceȱtheȱproductȱwasȱ“defective”ȱwhenȱbought.ȱȱSuchȱa
ruleȱisȱnonȬsensical.

Accordingly,ȱevenȱifȱ[plaintiff]ȱwereȱcorrectȱthatȱtheȱ[product]ȱwas

“defective”ȱwhenȱpurchased,ȱitsȱexpressȬwarrantyȱclaimȱwouldȱstillȱfail
becauseȱthatȱdefectȱdidȱnotȱmanifestȱitselfȱuntilȱafterȱtheȱwarrantyȱperiod
hadȱended.

SeeȱalsoȱNeuserȱv.ȱCarrierȱCorp.,ȱNo.ȱ06ȬCȬ645ȬS,ȱ2007ȱWLȱ484779,ȱatȱ*4Ȭ5ȱ(W.D.

Wis.ȱFeb.ȱ9,ȱ2007)ȱ(findingȱthatȱaȱlimitedȱwarrantyȱrecognizesȱtheȱinevitabilityȱof

defectsȱinȱtheȱproductȱsold).ȱȱ

TheȱfactsȱareȱundisputedȱthatȱDaigleȱpurchasedȱhisȱ2004ȱFreestarȱusedȱand

afterȱtheȱNewȱVehicleȱWarrantyȱhadȱexpired.ȱȱAccordingly,ȱanyȱclaimȱbasedȱon

theȱNewȱVehicleȱWarrantyȱhasȱnoȱmerit.ȱȱSeeȱLiedtkeȱv.ȱCloquetȱServ.ȱCtr.,ȱ367

N.W.2dȱ117,ȱ118ȱ(Minn.ȱCt.ȱApp.ȱ1985)ȱ(noȱclaimȱwhereȱplaintiffȱdidȱnotȱnotifyȱor

returnȱvehicleȱuntilȱafterȱtheȱlimitedȱwarrantyȱhadȱexpired).3ȱȱ

2. Genovese

JamesȱGenovese,ȱaȱresidentȱofȱMaryland,ȱpurchasedȱaȱ2004ȱFreestarȱin

3ItȱappearsȱthatȱDaigleȱreliesȱsolelyȱonȱtheȱNewȱVehicleȱWarrantyȱforȱhisȱbreachȱof
expressȱwarrantyȱclaim.ȱȱSeeȱPlaintiffs’ȱMemorandumȱinȱOppositionȱtoȱS.J.ȱatȱ15Ȭ17.
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Januaryȱ2005ȱfromȱKoonsȱFord,ȱaȱFordȱdealershipȱinȱMaryland.ȱȱ(Kalisȱ¶ȱ9.)ȱȱPrior

toȱbuyingȱtheȱFreestar,ȱGenoveseȱrecallsȱseeingȱaȱcommercialȱconcerningȱthe

Freestar’sȱfiveȱstarȱcrashȱratingȱandȱotherȱadvertisements.ȱȱ(CareyȱAffidavit,ȱEx.ȱ9

(GenoveseȱDep.ȱatȱ131Ȭ32).)ȱȱHeȱfurtherȱtestifiedȱthatȱnoȱoneȱatȱKoonsȱtoldȱhim

anythingȱthatȱwasȱnotȱtrue.ȱȱ(Id.ȱatȱ134.)ȱȱ

WhenȱGenoveseȱpurchasedȱtheȱFreestar,ȱitȱwasȱcoveredȱbyȱtheȱsameȱNew

VehicleȱLimitedȱWarrantyȱasȱDaigle’sȱFreestar.ȱȱ(KalisȱAff.,ȱEx.ȱA.)ȱ

Genoveseȱtestifiedȱthatȱheȱunderstoodȱtheȱwarrantyȱdidȱnotȱcoverȱdefects

thatȱoccurredȱbeyondȱtheȱwarrantyȱperiod.ȱȱ(CareyȱAff.,ȱEx.ȱ9ȱ(GenoveseȱDep.ȱat

144Ȭ45).)ȱȱHeȱwasȱofferedȱanȱextendedȱwarranty,ȱbutȱdeclinedȱtoȱpurchaseȱsuchȱa

warranty.ȱȱ(Id.ȱEx.ȱ10ȱ(GenoveseȱDep.ȱatȱ233Ȭ34).)ȱȱThereafter,ȱtheȱGenoveses

droveȱtheȱvanȱforȱaboutȱ45,000ȱmilesȱwithȱnoȱmechanicalȱissues.ȱȱ(Id.ȱEx.ȱ9

(GenoveseȱDep.ȱatȱ116).)ȱȱOnȱNovemberȱ15,ȱ2007,ȱGenovese’sȱwifeȱwasȱdriving

theȱFreestarȱwhenȱitȱlostȱallȱforwardȱpower.ȱȱ(Id.ȱatȱ41,ȱ144Ȭ45.)ȱȱTheȱvanȱwas

towedȱtoȱanȱAAMCOȱtransmissionȱshop,ȱwhereȱtheȱtransmissionȱwasȱreplaced

forȱ$2,400.ȱȱ(Id.ȱEx.ȱ11.)ȱȱGenoveseȱwasȱinformedȱbyȱtheȱshopȱthatȱtheȱcauseȱofȱthe

transmissionȱfailureȱwasȱtheȱtorqueȱconverterȱȬȱthatȱtheȱinternalȱsplinesȱwere

strippedȱout.ȱȱ(Id.)ȱȱAfterȱtheȱtransmissionȱwasȱreplaced,ȱGenoveseȱdroveȱtheȱvan
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forȱanotherȱ50,000,ȱafterȱwhichȱheȱtradedȱitȱinȱandȱreceivedȱaȱ$3,000ȱcreditȱonȱthe

purchaseȱofȱanotherȱvehicle.ȱȱ(Id.,ȱEx.ȱ9ȱ(GenoveseȱDep.ȱatȱ118).)

Genoveseȱappearsȱtoȱbaseȱhisȱbreachȱofȱexpressȱwarrantyȱclaimȱonȱbothȱthe

NewȱVehicleȱWarrantyȱandȱuponȱadvertisementsȱheȱsawȱpriorȱtoȱpurchasingȱthe

2004ȱFreestar.ȱȱInȱMaryland,ȱtoȱprevailȱonȱanȱexpressȱwarrantyȱclaim,ȱaȱplaintiff

mustȱshowȱthatȱtheȱgoodȱsoldȱdidȱnot,ȱatȱtheȱtimeȱofȱsale,ȱconformȱtoȱthe

representationsȱofȱtheȱwarranty.ȱȱCrickenbergerȱv.ȱHyundaiȱMotorȱAm.,ȱ944ȱA.2d

1136,ȱ1143ȱ(Md.ȱ2008).ȱȱAȱplaintiffȱmustȱalsoȱshowȱaȱcausalȱconnectionȱbetween

theȱdefectȱandȱhisȱdamages.ȱȱId.ȱatȱ1143Ȭ44.ȱȱFurther,ȱstatementsȱinȱadvertisingȱcan

giveȱriseȱtoȱanȱexpressȱwarranty.ȱȱGriccoȱv.ȱCarverȱBoatȱCorp.,ȱLLC,ȱCiv.ȱNo.ȱJFMȬ

04Ȭ1854,ȱ2005ȱWLȱ3448038,ȱatȱ*3ȱ(D.ȱMd.ȱDec.ȱ15,ȱ2005).ȱȱGenoveseȱarguesȱthatȱhe

hasȱpresentedȱevidenceȱthatȱtheȱFreestarȱwasȱdefectiveȱwhenȱheȱpurchasedȱit,ȱand

thatȱFordȱwarrantedȱtheȱvehicleȱwasȱfreeȱofȱdefectsȱandȱadvertisedȱtheȱvehicle

hadȱbeenȱgivenȱaȱfiveȱstarȱcrashȱrating.

GenoveseȱtestifiedȱthatȱheȱsawȱFord’sȱadvertisementsȱasȱtoȱtheȱFreestar’s

fiveȱstarȱcrashȱratings,ȱandȱthatȱheȱreliedȱonȱtheȱadvertisementsȱandȱhisȱprevious

experienceȱwithȱFord,ȱtrustingȱthatȱtheȱcompanyȱwouldȱnotȱsellȱhimȱaȱdefective

vehicle.ȱȱ(CareyȱAff.,ȱEx.ȱ10ȱ(GenoveseȱDep.ȱatȱ233).)ȱȱ
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Forȱthoseȱreasonsȱdiscussedȱabove,ȱGenovese,ȱlikeȱDaigle,ȱcannotȱrelyȱon

theȱNewȱVehicleȱLimitedȱWarranty,ȱasȱtheȱwarrantyȱhadȱexpiredȱonȱtheȱdateȱhis

Freestar’sȱtransmissionȱfailedȱgivenȱtheȱfactȱthatȱtheȱvehicleȱhadȱ45,000ȱmilesȱonȱit

atȱthatȱtime.ȱȱ(Id.,ȱEx.ȱ9ȱ(GenoveseȱDep.ȱatȱ145).)ȱ

ToȱtheȱextentȱGenovese’sȱexpressȱwarrantyȱclaimsȱareȱbasedȱon

advertisementsȱheȱsawȱconcerningȱtheȱFordȱFreestar,ȱGenoveseȱalsoȱtestifiedȱthat

theȱadvertisementsȱheȱisȱrelyingȱonȱareȱ“theȱincessantȱfiveȬstarȱcrashȱrating

commercialȱorȱads.”ȱȱ(DavisȱAff.,ȱEx.ȱ10ȱ(GenoveseȱDep.ȱatȱ132).)ȱȱHeȱdidȱnot

testifyȱthatȱthoseȱcommercialsȱmadeȱexpressȱwarrantiesȱagainstȱdefectsȱinȱthe

Freestar.ȱȱ

“[A]nȱaffirmationȱmerelyȱofȱtheȱvalueȱofȱtheȱgoodsȱorȱaȱstatement

purportingȱtoȱbeȱmerelyȱtheȱseller’sȱopinionȱorȱcommendationȱofȱtheȱgoodsȱdoes

notȱcreateȱaȱwarranty.”ȱȱMd.ȱCode,ȱComm.ȱLawȱart.ȱ§ȱ2Ȭ313(2).ȱȱAbsentȱevidence

thatȱFordȱadvertisedȱthatȱtheȱ2004ȱFreestarȱwasȱfreeȱofȱdefects,ȱparticularlyȱthe

torqueȱconverter,ȱadvertisementsȱthatȱtheȱFreestarȱwasȱsafeȱandȱreliableȱare

merelyȱstatementsȱofȱopinionsȱorȱcommendation,ȱwhichȱareȱnotȱactionable.ȱ

Gricco,ȱ2005ȱWLȱ3448038,ȱatȱ*3ȱ(citingȱRockȱv.ȱOsterȱCorp.,ȱ810ȱF.ȱSupp.ȱ665,ȱ667

(D.ȱMd.ȱ1991).ȱȱSeeȱalso,ȱRiteȱAidȱCorp.ȱv.ȱLevyȬGray,ȱ876ȱA.2dȱ115,ȱ126ȱ(Md.ȱCt.
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App.ȱ2005)ȱ(findingȱthatȱMarylandȱlawȱrequiresȱanȱexpressȱwarrantyȱtoȱinclude

anȱaffirmativeȱstatementȱofȱfactȱbyȱtheȱsellerȱaboutȱtheȱgoods).ȱ

Accordingly,ȱtheȱCourtȱfindsȱthatȱFordȱisȱentitledȱtoȱsummaryȱjudgmentȱas

toȱGenovese’sȱclaimȱofȱbreachȱofȱexpressȱwarranty.

3. Caron

HenriȱCaron,ȱaȱGeorgiaȱresident,ȱpurchasedȱaȱusedȱ2005ȱFreestarȱon

Januaryȱ15,ȱ2007ȱfromȱDuvallȱFordȱinȱJacksonville,ȱFlorida.ȱ(CareyȱAff.,ȱEx.ȱ19

(HC00019).)ȱȱTheȱcarȱwasȱsoldȱbyȱFordȱtoȱaȱdealerȱonȱMarchȱ25,ȱ2005,ȱandȱitȱwas

thenȱsoldȱtoȱEnterpriseȱRentalȱCarȱonȱMarchȱ29,ȱ2005.ȱȱ(KalisȱAff.ȱ¶ȱ10.)ȱȱThe

Freestarȱwasȱcoveredȱbyȱtheȱ2005ȱCarȱandȱLightȱTruckȱWarrantyȱwhenȱitȱwasȱfirst

sold.ȱȱ(Id.ȱEx.ȱB.)ȱȱLikeȱtheȱ2004ȱNewȱVehicleȱWarranty,ȱthisȱwarrantyȱprovided

forȱbumperȱtoȱbumperȱcoverageȱforȱthreeȱyearsȱorȱ36,000ȱmiles,ȱwhichever

occurredȱfirst.ȱȱ(Id.ȱatȱ5.)ȱȱAtȱtheȱtimeȱCaronȱpurchasedȱtheȱFreestar,ȱitȱhadȱbeen

drivenȱoverȱ55,000ȱmiles,ȱthereforeȱtheȱNewȱVehicleȱLimitedȱWarrantyȱhad

expired.ȱȱ(CareyȱAff.ȱEx.ȱ18ȱ(CaronȱDep.ȱatȱ100),ȱEx.ȱ19ȱ(HC00019).)

CaronȱtestifiedȱthatȱwhenȱheȱpurchasedȱtheȱFreestar,ȱtheȱsalesmanȱtoldȱhim

theȱFreestarȱwasȱaȱgoodȱvehicleȱthatȱwouldȱmeetȱhisȱfamily’sȱneeds.ȱȱ(Id.ȱEx.ȱ18

(CaronȱDep.ȱatȱ58,ȱ59,ȱ70ȱandȱ82).)ȱȱHeȱalsoȱtestifiedȱthatȱheȱdidȱnotȱrecall
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receivingȱaȱwrittenȱwarrantyȱonȱtheȱFreestar,ȱbutȱthatȱheȱwasȱunderȱthe

impressionȱheȱwasȱgettingȱaȱlifetimeȱwarrantyȱasȱtoȱanyȱofȱtheȱvan’sȱcomponents

thatȱwouldȱpreventȱtheȱcarȱfromȱgoingȱfromȱpointȱAȱtoȱpointȱB.ȱȱ(Id.ȱatȱ67;ȱ167Ȭ70.)ȱ

Heȱfurtherȱtestifiedȱthatȱbeforeȱbuyingȱtheȱ2005ȱFreestar,ȱheȱreliedȱonȱhisȱprevious

experienceȱwithȱFord,ȱFord’sȱreputation,ȱandȱcommercialsȱtoȱdetermineȱthatȱFord

manufacturedȱgood,ȱsolidȬworkingȱvehiclesȱandȱthatȱtheȱFreestarȱwouldȱbeȱa

reliableȱvehicle.ȱȱ(Id.ȱatȱ57Ȭ58.)ȱ

CaronȱdroveȱtheȱFreestarȱforȱtwoȱandȱoneȱhalfȱyearsȱwithoutȱanyȱproblems.ȱ

(Id.ȱatȱ99Ȭ101,ȱ117,ȱ132.)ȱȱOnȱJulyȱ18,ȱ2009,ȱCaronȱwasȱdrivingȱtheȱFreestarȱtoȱa

mallȱinȱJacksonville,ȱFloridaȱwithȱhisȱwifeȱandȱfamily,ȱandȱwasȱonȱaȱsixȱlaneȱstate

highwayȱwhenȱtheȱengineȱstartedȱtoȱrevȱandȱheȱfeltȱtheȱvanȱwasȱnotȱaccelerating

whenȱheȱsteppedȱonȱtheȱgas.ȱȱ(Id.ȱatȱ99Ȭ100,ȱ133Ȭ37,ȱ142,ȱ154.)ȱȱHeȱgotȱoffȱthe

highwayȱandȱpulledȱoverȱontoȱtheȱshoulderȱofȱtheȱexitȱramp.ȱȱ(Id.ȱatȱ139Ȭ40.)ȱ

Whileȱdoingȱso,ȱCaronȱtestifiedȱheȱhadȱnoȱtroubleȱsteeringȱorȱbraking.ȱȱ(Id.ȱat

141.)

Theȱvanȱwasȱthenȱtowedȱtoȱhisȱhome,ȱandȱaȱfewȱdaysȱlater,ȱwasȱtowedȱto

L&DȱTransmission,ȱwhereȱtheȱtorqueȱconverter,ȱpumpȱandȱpumpȱshaftȱfilter

wereȱreplacedȱforȱ$1,110.ȱȱ(Id.ȱ151,ȱ177,ȱ182.)ȱȱThereafter,ȱCaronȱbeganȱto
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experienceȱadditionalȱproblemsȱwithȱtheȱFreestar’sȱtransmission.ȱȱ(Id.ȱatȱ184.)ȱȱAs

aȱresult,ȱheȱpurchasedȱaȱusedȱGMCȱYukonȱinȱDecemberȱ2009.ȱȱ(Id.ȱatȱ198Ȭ99.)ȱȱ

RelyingȱonȱtheȱNewȱVehicleȱWarranty,ȱPlaintiffsȱargueȱthatȱCaronȱhas

establishedȱaȱbreachȱofȱexpressȱwarrantyȱclaimȱunderȱFloridaȱlaw,ȱwhichȱdefines

anȱexpressȱwarrantyȱasȱ“anyȱaffirmationȱofȱfactȱorȱpromiseȱmadeȱbyȱtheȱsellerȱto

theȱbuyerȱwhichȱrelatesȱtoȱtheȱgoodsȱandȱbecomesȱpartȱofȱtheȱbasisȱofȱtheȱbargain

createsȱanȱexpressȱwarrantyȱthatȱtheȱgoodsȱshallȱconformȱtoȱtheȱaffirmationȱor

promise.”ȱȱF.S.A.ȱ§ȱ672.313(a)(1);ȱStateȱFarmȱAutoȱIns.ȱCo.ȱv.ȱNuȱPrimeȱRollȬAȬ

WayȱofȱMiami,ȱInc.,ȱ557ȱSo.2dȱ107,ȱ108ȱ(Fla.ȱApp.ȱ3ȱDist.ȱ1990).ȱȱPlaintiffsȱassert

thatȱFordȱpromisedȱtheȱFreestarȱwouldȱoperateȱfreeȱfromȱdefectsȱinȱmaterialsȱand

workmanshipȱinȱtheȱNewȱVehicleȱWarranty.ȱȱAsȱnotedȱabove,ȱhowever,ȱthat

warrantyȱhadȱexpiredȱbyȱtheȱtimeȱtheȱtransmissionȱinȱCaron’sȱFreestar

experiencedȱproblems.ȱȱUnderȱFloridaȱlaw,ȱtheȱfactȱthatȱaȱdefectȱdidȱnotȱoccur

withinȱwarrantyȱperiodȱisȱfatalȱtoȱclaimȱofȱbreachȱofȱexpressȱwarranty.ȱȱSee

Brissonȱv.ȱFordȱMotorȱCo.,ȱ349ȱFed.ȱApp’xȱ433,ȱ434ȱ(11thȱCir.ȱOct.ȱ16,ȱ2009).ȱ

Accordingly,ȱtoȱtheȱextentȱCaronȱreliesȱonȱtheȱNewȱVehicleȱWarrantyȱinȱhis

breachȱofȱexpressȱwarrantyȱclaim,ȱsuchȱclaimȱmustȱbeȱdismissed.

PlaintiffsȱfurtherȱassertȱthatȱunderȱFloridaȱlaw,ȱrepresentationsȱmadeȱin
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advertisingȱcanȱcreateȱanȱexpressȱwarranty.ȱȱSeeȱManheimȱv.ȱFordȱMotorȱCo.,ȱ201

So.2dȱ440,ȱ443ȱ(Fla.ȱ1967).ȱȱCaronȱtestifiedȱthatȱFordȱcommunicatedȱinȱmany

mediaȱformsȱandȱthatȱheȱreliedȱuponȱFord’sȱadvertisements,ȱreputation,

statementsȱbyȱFordȱdealersȱandȱhisȱpreviousȱexperienceȱwithȱFordȱinȱmakingȱthe

decisionȱtoȱpurchaseȱtheȱ2005ȱFreestar.ȱȱHeȱalsoȱtestifiedȱthatȱheȱcouldȱnot

rememberȱanyȱcommercialȱinȱparticular,ȱbutȱremembersȱthemȱinȱgeneral,ȱandȱthat

theyȱgaveȱhimȱtheȱimpressionȱthatȱtheȱFreestarȱwasȱaȱgood,ȱsolidȬworking

vehicle.ȱȱ(CareyȱAff.,ȱEx.ȱ18ȱ(CaronȱDep.ȱatȱ57Ȭ58).)ȱȱ

Floridaȱlawȱprovidesȱthatȱȱ“anȱaffirmationȱmerelyȱofȱtheȱvalueȱofȱtheȱgoods

orȱaȱstatementȱpurportingȱtoȱbeȱmerelyȱtheȱseller’sȱopinionȱorȱcommendationȱof

theȱdoesȱnotȱcreateȱaȱwarranty.”ȱȱF.S.A.ȱ§ȱ672.313(2).ȱȱȱThus,ȱstatementsȱsuchȱas

“good”ȱorȱ“solidȬworking”ȱareȱnothingȱmoreȱthanȱtheȱseller’sȱopinionsȱor

commendationȱofȱtheȱgoods.ȱȱSee,ȱe.g.,ȱLeeȱv.ȱCȱ&ȱPȱServ.ȱCorp.ȱ363ȱSo.2dȱ586,ȱ588

(Fla.ȱCt.ȱApp.ȱ1978).ȱȱCfȱStateȱFarmȱIns.ȱCo.ȱV.ȱNuȱPrimeȱRollȬAȬWayȱofȱMiami,

557ȱSo.2dȱ107,ȱ108ȱ(Fla.ȱCt.ȱApp.ȱ1990)ȱ(notingȱthatȱrepresentationsȱasȱto

specificationsȱandȱcapacityȱinȱanȱadvertisementȱmayȱconstituteȱanȱexpress

warranty).ȱȱȱAsȱCaronȱcannotȱpointȱtoȱanyȱspecificȱrepresentationȱmadeȱbyȱFord

withȱrespectȱtoȱtheȱtransmissionȱorȱtorqueȱconverterȱofȱaȱ2005ȱFreestar,ȱhisȱclaim
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forȱbreachȱofȱexpressȱwarrantyȱhasȱnoȱmeritȱandȱFordȱisȱentitledȱtoȱsummary

judgment.

B. ImpliedȱWarrantyȱClaim

1. Daigle

AsȱsetȱforthȱinȱSectionȱIIȱ(C)(1)(b)ȱabove,ȱMinnesotaȱlawȱprovidesȱthatȱan

impliedȱwarrantyȱofȱmerchantabilityȱmayȱbeȱlimitedȱorȱdisclaimed,ȱasȱlongȱasȱthe

limitationȱorȱdisclaimerȱisȱinȱwriting,ȱconspicuousȱandȱmentionsȱmerchantability.ȱ

Transp.ȱCorp.ȱofȱAm.,ȱInc.,ȱ30ȱF.3dȱatȱ958Ȭ59.ȱȱAsȱaȱresult,ȱDaigle’sȱclaimȱofȱbreach

ofȱimpliedȱwarrantyȱunderȱMinnesotaȱlawȱisȱlimitedȱtoȱtheȱlifeȱofȱtheȱNewȱVehicle

WarrantyȱȬȱwhichȱisȱthreeȱyearsȱorȱ36,000ȱmiles,ȱwhicheverȱoccursȱfirst.ȱȱItȱis

undisputedȱthatȱDaigleȱpurchasedȱhisȱ2004ȱFreestarȱafterȱtheȱNewȱVehicle

Warrantyȱhadȱexpired,ȱthereforeȱhisȱclaimȱofȱbreachȱofȱimpliedȱwarrantyȱhasȱno

meritȱandȱFordȱisȱentitledȱtoȱsummaryȱjudgment.

2. Genoveseȱ

AsȱsetȱforthȱinȱSectionȱIIȱ(C)(1)(b),ȱclaimsȱforȱbreachȱofȱimpliedȱwarranty

underȱMarylandȱlawȱareȱsubjectȱtoȱaȱfourȱyearȱstatuteȱofȱlimitation,ȱwhichȱbegins

toȱrunȱatȱtheȱtimeȱdeliveryȱisȱtendered.ȱȱSeeȱWashingtonȱFreightliner,ȱInc.,ȱ719

A.2dȱatȱ545;ȱInȱreȱBridgestone/Firestone,ȱInc.ȱTiresȱProd.ȱLiab.ȱLitig.,ȱ155ȱF.
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Supp.2dȱ1069,ȱ1099ȱn.34ȱ(S.D.ȱInd.ȱ2001)ȱ(findingȱthatȱunderȱMarylandȱlaw,

statuteȱofȱlimitationȱforȱbreachȱofȱimpliedȱwarrantyȱ“willȱalwaysȱstartȱtoȱrun

againstȱclaimsȱbasedȱonȱimpliedȱwarrantyȱfromȱtheȱtimeȱwhenȱdeliveryȱofȱthe

goodsȱisȱtendered.”)ȱȱȱHere,ȱGenoveseȱpurchasedȱhisȱ2004ȱFreestarȱinȱJanuary

2005,ȱandȱthisȱactionȱwasȱfiledȱinȱNovemberȱ2009.ȱȱTherefore,ȱheȱisȱbarredȱfrom

bringingȱaȱclaimȱforȱbreachȱofȱimpliedȱwarrantyȱpursuantȱtoȱMarylandȱlaw.ȱȱFord

isȱthusȱentitledȱtoȱsummaryȱjudgmentȱonȱthisȱclaimȱasȱwell.

3. Caron

Floridaȱlawȱrequiresȱprivityȱbetweenȱtheȱmanufacturerȱandȱtheȱbuyer

beforeȱaȱbuyerȱcanȱbringȱaȱclaimȱforȱbreachȱofȱimpliedȱwarranty.ȱȱRentasȱv.

DaimlerChryslerȱCorp.,ȱ936ȱSo.2dȱ747ȱ(Fla.ȱCt.ȱApp.ȱ2006).ȱȱLackȱofȱprivity

betweenȱtheȱbuyerȱandȱtheȱmanufacturerȱprecludesȱaȱclaimȱforȱbreachȱofȱimplied

warranty.ȱȱSeeȱDavidȱv.ȱAm.ȱSuzukiȱMotorȱCorp.,ȱ629ȱF.ȱSupp.ȱ2dȱ1309ȱ(S.D.ȱFla.

2009).ȱȱCaronȱpurchasedȱaȱusedȱ2005ȱFreestarȱfromȱDuvalȱFord,ȱnotȱFordȱMotor

Company.ȱȱBecauseȱthereȱisȱaȱlackȱofȱprivityȱbetweenȱtheȱpartiesȱwithȱrespectȱto

Caron’sȱpurchaseȱofȱhisȱFreestar,ȱFordȱisȱentitledȱtoȱsummaryȱjudgmentȱwith

respectȱtoȱCaron’sȱclaimȱofȱbreachȱofȱimpliedȱwarranty.ȱȱ

C. UnjustȱEnrichmentȱClaim
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1. Daigle

ToȱestablishȱanȱunjustȱenrichmentȱclaimȱunderȱMinnesotaȱlaw,ȱtheȱclaimant

mustȱshowȱthatȱtheȱdefendantȱhasȱknowinglyȱreceivedȱorȱobtainedȱsomethingȱof

valueȱforȱwhichȱtheȱdefendantȱ“inȱequityȱandȱgoodȱconscience”ȱshouldȱpay.ȱ

Klass,ȱ190ȱN.W.2dȱatȱ494Ȭ95.ȱȱForȱexample,ȱanȱunjustȱenrichmentȱclaimȱcouldȱlie

whereȱtheȱdefendantȱactedȱ“illegallyȱorȱunlawfully.”ȱȱFirstȱNatȇlȱBankȱv.ȱRamier,

311ȱN.W.2dȱ502,ȱ504ȱ(Minn.ȱ1981).ȱȱAnȱunjustȱenrichmentȱclaimȱhasȱalsoȱbeen

recognizedȱwhereȱtheȱdefendant’sȱconductȱinȱretainingȱaȱbenefitȱisȱmorally

wrong.ȱȱCadyȱv.ȱBush,ȱ283ȱMinn.ȱ105,ȱ166ȱN.W.2dȱ358,ȱ361Ȭ51(1969);ȱHartfordȱFire

Ins.ȱCo.ȱv.ȱClark,ȱ727ȱF.ȱSupp.2dȱ765,ȱ777ȱ(D.ȱMinn.ȱ2010).ȱȱAȱclaimȱforȱequitable

reliefȱmayȱonlyȱstand,ȱhowever,ȱwhenȱnoȱotherȱlegalȱremediesȱareȱavailableȱtoȱthe

plaintiffs.ȱȱDrobnakȱv.ȱAndersenȱCorp.,ȱ561ȱF.3dȱ778,ȱ787ȱ(8thȱCir.ȱ2009)ȱ(listing

cases).ȱȱ

DaigleȱpurchasedȱaȱusedȱFreestarȱfromȱOKȱUsedȱCars.ȱȱPlaintiffsȱhaveȱput

forthȱnoȱevidenceȱthatȱFordȱbenefittedȱfromȱtheȱsaleȱofȱaȱusedȱvehicle,ȱorȱmore

particularly,ȱDaigle’sȱpurchaseȱofȱaȱusedȱFreestar4.ȱȱFordȱisȱthusȱentitledȱto

4Plaintiffsȱargueȱthatȱbyȱnotȱdisclosingȱtheȱdefectȱtoȱtheȱtorqueȱconverters,ȱthousandsȱof
theȱClassȱVehiclesȱwereȱpurchasedȱatȱaȱpriceȱhigherȱthanȱtheyȱwouldȱhaveȱpaidȱifȱtheȱdefectȱwas

knownȱtoȱtheȱpurchaser.ȱȱPlaintiffsȱhaveȱnotȱputȱforthȱanyȱevidenceȱtoȱsupportȱthisȱassertion.ȱȱIn
addition,ȱPlaintiffsȱargueȱthatȱFordȱrequiredȱitsȱdealersȱtoȱuseȱFordȱpartsȱinȱrepairingȱthe
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summaryȱjudgmentȱasȱtoȱDaigle’sȱunjustȱenrichmentȱclaim.ȱȱSeeȱHeimbachȱv.

RiedmanȱCorp.,ȱ175ȱF.ȱSupp.ȱ2dȱ1167,ȱ1180ȱ(D.ȱMinn.ȱ2001)ȱ(unjustȱenrichment

claimȱunderȱMinnesotaȱlawȱrequiresȱplaintiffȱtoȱshowȱthatȱdefendantȱreceived

somethingȱofȱvalue).ȱȱȱ

2. Genovese

UnderȱMarylandȱlaw,ȱaȱclaimantȱmayȱnotȱassertȱaȱclaimȱforȱunjust

enrichmentȱwhereȱtheȱsubjectȱmatterȱofȱtheȱclaimȱisȱcoveredȱbyȱanȱexpress

contractȱbetweenȱtheȱparties.ȱȱDashiell,ȱ747ȱA.2dȱatȱ607.ȱȱPlaintiffsȱrespondȱthat

thisȱCourtȱhasȱalreadyȱheldȱthatȱaȱplaintiffȱmayȱpleadȱinȱtheȱalternative,ȱtherefore

summaryȱjudgmentȱisȱnotȱappropriateȱevenȱthoughȱtheȱrecordȱdemonstratesȱthat

anȱexpressȱcontractȱexistsȱthatȱcoversȱtheȱsameȱsubjectȱmatter.ȱȱInȱsupport,

PlaintiffsȱciteȱtoȱtheȱdecisionȱinȱRacerediȱMotorsports,ȱLLCȱv.ȱDartȱMachinery,

LTD,ȱ640ȱF.ȱSupp.2dȱ660,ȱ666ȱ(D.ȱMd.ȱ2009).ȱȱThatȱdecisionȱisȱinapposite,ȱasȱit

addressedȱaȱmotionȱtoȱdismiss,ȱnotȱoneȱforȱsummaryȱjudgment.

Whereȱitȱisȱundisputedȱthatȱanȱexpressȱcontractȱexistsȱcoveringȱtheȱsubject

matterȱofȱtheȱunjustȱenrichmentȱclaim,ȱtheȱunjustȱenrichmentȱclaimȱmustȱbe

defectiveȱtorqueȱconvertersȱwhenȱtheȱdefectsȱsurfaced,ȱthereforeȱitȱisȱreasonableȱtoȱassumeȱthat
whenȱDaigle’sȱtransmissionȱwasȱrepaired,ȱFordȱpartsȱwereȱused.ȱȱPlaintiffsȱhaveȱnot,ȱhowever,

submittedȱevidenceȱtoȱsupportȱtheȱassertionȱthatȱFordȱpartsȱwere,ȱinȱfact,ȱused.ȱȱ
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dismissed.ȱȱSee,ȱe.g.,ȱDashiell,ȱ747ȱA.2dȱatȱ607ȱ(grantingȱsummaryȱjudgmentȱon

unjustȱenrichmentȱclaimȱwhereȱexistenceȱofȱexpressȱcontractȱgoverningȱsubject

matterȱwasȱnotȱcontested);ȱClarkȱConst.ȱGroupȱInc.ȱv.ȱAllglassȱSys.,ȱInc.,ȱNo.ȱCiv.

A.ȱDKC2002Ȭ1590,ȱ2004ȱWLȱ1778862,ȱatȱ*11ȱ(D.ȱMd.ȱAug.ȱ6,ȱ2004)ȱ(same).ȱȱHere,

theȱpartiesȱdoȱnotȱdisputeȱthatȱanȱexpressȱcontract,ȱtheȱNewȱVehicleȱWarranty,

coversȱtheȱsubjectȱmatterȱofȱGenovese’sȱunjustȱenrichmentȱclaim.ȱȱAccordingly,

Fordȱisȱentitledȱtoȱsummaryȱjudgmentȱasȱtoȱthisȱclaim.

3. Caron

UnderȱFloridaȱlaw,ȱtheȱelementsȱofȱanȱunjustȱenrichmentȱclaimȱare:ȱa

benefitȱconferredȱonȱtheȱdefendant;ȱappreciationȱbyȱtheȱdefendantȱofȱsuchȱbenefit;

andȱacceptanceȱandȱretentionȱofȱsuchȱbenefitȱbyȱtheȱdefendantȱunderȱsuch

circumstancesȱthatȱitȱwouldȱbeȱinequitableȱforȱtheȱdefendantȱtoȱretainȱtheȱbenefit

withoutȱpayingȱvalue.ȱȱNauticaȱInt’l,ȱInc.,ȱ5ȱF.ȱSupp.ȱ2dȱatȱ1341Ȭ42.ȱCaron,ȱlike

Daigle,ȱpurchasedȱaȱusedȱFreestar.ȱȱThereȱisȱnoȱevidenceȱbeforeȱtheȱCourtȱthat

FordȱbenefittedȱfromȱCaron’sȱpurchaseȱofȱaȱusedȱvehicle,ȱthereforeȱsummary

judgmentȱonȱthisȱclaimȱisȱappropriateȱasȱwell.

ITȱISȱHEREBYȱORDERED:

1. Plaintiffs’ȱMotionȱtoȱCertifyȱaȱClassȱ[Doc.ȱNo.ȱ73]ȱisȱDENIED;ȱand
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2. Defendant’sȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱNo.ȱ64]ȱis

GRANTED.ȱȱ

LETȱJUDGMENTȱBEȱENTEREDȱACCORDINGLY

Date:ȱȱȱȱJulyȱ31,ȱ2012

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt
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