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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

AngelaA. Fries,
Plaintiff,
V. CivilNo. 11-1052(JNE/AJB)
ORDER
TRI Marketing Corporation,
Defendant.

Plaintiff Angela Fries (Fries”) brought suit agaih®efendant TRI Marketing
Corporation (“TRI”), alleging wlations of the Family Medal Leave Act (“FMLA”"). Now
before the Court is Defendant’s Motion forr@mary Judgment. Fahe reasons discussed
below, the Court denies TRI's motion.

l. BACKGROUND

Fries began working for TRI in July 2006 aselemarketer and then later as an
administrative assistant. TRI terminated Eremployment on Jul§4, 2010. At that time,
Fries was suffering from a number of medicataitions, including herpes and a bladder disease
called interstitial cystitis. Durinflare-ups of her interstitial cystitis, Fries experienced pain, as
well as urgent and frequent urination. She madweerous visits to théoctor and/or emergency
room each year related to her nstéial cystitis. Sheestified that she visited her doctor during
the work day two to four times a month andivi® the emergency room every two to three
months. As a result of her condition, she wast&often” late for wek, went to the doctor
more often than other employees, and callesiagk more often than her co-workers.

Fries reported her doctor and emgency room visits to hémmediate supervisor, Tara
Koch. Sometime during the week of July 5, 2(Aes had a discussionitiv Koch about taking

an excessive number of breaksies told Koch that she wasgperiencing a flare-up of her
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interstitial cystitis, causing her to make frequeeipis to the restroom. Kih believed that Fries
was lying to her about the amounthyeak time Fries was taking.

Fries was not at work on Friday, July She testified that on that day, she was
“constantly” going to the bathroom and was itnpand that on Saturday, July 10, she was in
severe pain and confined to her bed. Y¥an Saturday morning she was having difficulty
urinating, but by eight o’clock #t evening, she was unableutanate at all. On Sunday
morning, July 11, Fries went to the emergency roocomplaining that she was unable to urinate.
Fries had a catheter placed and was evaluat&xt.iyavid J. Roberts, an emergency medicine
physician. Dr. Roberts’ notéom the ER visit stated:

The patient is a 24-year-old white female who has not been able to urinate
since last night around 8:00 p.m. Shequ#e uncomfortable. She rates

her discomfort 7 on a scale of 10. SVes recently diagnosed with herpes
simplex genitalis and started on a@xat. She has had previous urinary
problems including chronic tarstitial cystitis and required a catheter for
urinary retention out five years ago.

Dr. Roberts concluded: “Urimga retention secondary to herpes simplex infection more
likely than due to her chronic ingitial cystitis. This should bemporary and resolve in a few
days.” Fries’ diagnoses from her ER visit wangnary retention” ad “herpes simplex type 2
vaginitis and probable urethritis.” Dr. Robertgawthat the catheter was to remain in place for
three days and could be removed on Wedneshldy 14. He prescribed antibiotics and pain
medication and noted that Fries should follow ugnwer primary physician or urologist. Fries
was discharged that day. The “return to work instructions” that Dr. Roberts provided stated that
Fries “should be able to return to work inl@ys, July 13th” and thahere would be no work
limitations upon her return.

While Fries was in the emergency room, sbetacted Koch via text and informed her

that she was in the hospital, had a cathetempand had a doctor’s note to miss work on



Monday, July 12th. According to Fries, Koch textet back, stating that if Fries was absent on
Monday, she would be fired. Fries did not workMonday, July 12. She testified that she was
in extreme pain and vomiting. She saw h@mpry physician, Dr. Michael H. Wetzel, who

noted that Fries had been s@&ethe emergency room for udry retention, was taking pain
medication and antibiotics, and that the cathetes to stay in place for two more days, after
which time she could come in to have it removed by the nurse. He also reviewed her positive
herpes test with hér.

Fries returned to work on Tuesday, July The catheter was still in place and the
catheter drainage bag, which was collecting theeusras visible to her eorkers. Fries gave
Koch the note from Dr. RobertsAccording to Fries, although slhwas still in extreme pain and
vomiting, she was able, with difficulty, to get lveork done that day. She stated that she “was
emotionally a wreck because of the pain.” Kecltouraged Fries to gotne, but Fries refused.
Pat Leger, TRI's owner, testified that “[Koctrjed to send her home that morning. She said go
home, and [Fries] wouldn’ehve.” Leger Dep. 92:17-20.

On Wednesday, July 14, Fries removed theatattherself before going into work. She
was summoned into Leger’s office, where she wittt both Leger and Koch. Leger informed
Fries that she was being suspahd&he details of this meatj are disputed. According to
Fries, Leger told her she was being suspeheeduse of her absence on Monday, July 12. She
immediately objected to the suspension, belietrag it was illegal to suspend someone for an
absence for which there was a doctor’s note. t&eatened to contact an attorney and bring a

lawsuit against TRI. TRI asssrthat the suspension was rethte other work misconduct, not

Fries again saw Dr. Wetzel on July 26, 20H&r symptoms had resolved by that time.

It is unclear whether she gave Koch tiote on Tuesday, July 13, or Wednesday, July 14.
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Fries’ absence on Monday, and tRaies did not express a belieftther suspension was illegal.
Further, TRI contends thatiEs only threatened to bring a lawsuit to receive unemployment
compensation, rather than to enforce any FMLA rights.

It is undisputed, however, that Fries thezestd some kind of lawsuit against TRI.
Immediately thereafter, Leger deciti® terminate Fries’ employmehtLeger testified that
Fries’ threat to sue TRI waslafst “a little bit” ofthe reason for her termination. Leger Dep.
6:14-15. TRI provided Fries witie following written statement:

Termination Reasons: Due to misconduct of working schedule, excessive
time off and breaks, doesn’t work withher employees well. Originally

was suspended for 30 days, threatened to sue company and management.
It was then decided that teimation was the best option.

After TRI terminated Frieder attorney contacted TRI dliscuss the termination. In
response, TRI provided statements to Frigsragey. In one of those statements, dated
September 22, 2010, Koch indicated that,

[a]fter discussion with managementwias decided that [Fries] would be
suspended for 30 days due to the fact that she had lied to me and had taken
50 minutes off for personal breaksdrhours. . .. When [Fries] was

informed of the suspension, she bwaeavisably angry and upset. She

would not listen to our reasoning fitre suspension. We were hoping that

this would help straighten her out aget her back on track with work. . . .
[Fries] then threatened TRI and management with a lawsuit and left the
premesis [sic]. It was then decididt [Fries] would be terminated for

her actions and the owner, callea had informed her that she was
terminated.

Fries brought suit in Apr2011, assertion violationsf her FMLA rights.

3 Leger testified that he always intended to fire Fries—he planned on suspending her for
thirty days and then firing her during her suspen. The written statement he provided to her,
however, states that after Friesgfitened to sue TR, “[ijt wabendecided that termination was

the best option.” Ho Aff. Ex. 9 (emphasis added)ewed in the light most favorable to Fries,

the evidence could indicate that Leger did not decide to terminate Fries until after she threatened
to sue.



1. DISCUSSION

Summary judgment is proper ‘e movant shows that thaeeno genuine dispute as to
any material fact and the movant is entitlegutdbgment as a matter of law.” Fed. R. Civ. P.
56(a). To support an assertion tadact cannot be or is genuipalisputed, a paytmust cite “to
particular parts of materials in the recordyow “that the materials cited do not establish the
absence or presence of a genuine disputeshow “that an adverse party cannot produce
admissible evidence to support the fact.” FedCR. P. 56(c)(1)(A)-(B).“The court need
consider only the cited materials, but it may coasmther materials in érecord.” Fed. R. Civ.
P. 56(c)(3). In determining whether summargggment is appropriate, a court must look at the
record and any inferences to be drawn from the light most favorable to the nonmovant.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

FMLA prohibits any employer &m “interfer[ing] with, restain[ing], or deny[ing] the
exercise of or the attempt to exercise, anytnbvided [by FMLA]” andfrom “discharg[ing] or
in any other manner discriminat[ing] agaiasy individual for opposing any practice made
unlawful [oy FMLA].” 29 U.S.C.8 2615(a)(1)-(2). Two typesf claims exist under FMLA.
Stallings v. Hussmann Corpl47 F.3d 1041, 1050 (8th Cir. 20086&e also Lovland v. Emp’rs
Mut. Cas. Cq.No. 11-2076, 2012 WL 878564, at *3-4 (8thr.®far. 16, 2012) (reaffirming the
distinction between FMLA interference and redtiin claims). A claim for interference is
supported by allegations “that an employer denieiterfered with [an employee’s] substantive
rights under the FMLA.”Stallings 447 F.3d at 1050. A claim for retaliation requires an
employee to show “that the employer discrinbgthagainst [her] for exercising [her] FMLA

rights.” Id. Fries asserts both interferencelaetaliation claims against TRI.



A. Interference Claim

Fries asserts that TRI interfered with k&ercise of her rights under FMLA by failing to
advise Fries of her FMLA rights and by iaity suspending, and then terminating, her
employment as a result of missing work due toldiedder problems. To establish a claim for
interference, “an employee musiosv only that he or she was dl&d to the benefit denied.”
Stallings 447 F.3d at 1050. To be entitled to the biénidfe plaintiff must establish that: (1) she
suffered a serious health conditieee29 U.S.C. § 2612(a)(1)(DRankin v. Seagate Techs.,
Inc., 246 F.3d 1145, 1147 (8th Cir. 2001); and (2 plovided enough information to put her
employer on notice that she might be in need of FMLA lesee29 U.S.C. § 2612(e)(2);
Browning v. Liberty Mut. Ins. Cp178 F.3d 1043, 1049 (8th Cir. 1999). An employer’s intent is
irrelevant,Stallings 447 F.3d at 1051, but an employer eanid liability by showing that the
employee’s termination was unrelated to those ben@&htgneberry v. McGehee Desha Cnty.
Hosp, 403 F.3d 972, 980 (8th Cir. 2005). TRI argtieat: (1) Fries was not qualified for
benefits under FMLA because the condition for which she was absent from work does not
gualify as a “serious health condition” under thelFAV1(2) even if Fries had a “serious health
condition,” she failed to providihe requisite notice; (3) TRIid not deny Fries any FMLA
benefit because it granted heate; and (4) Fries’ terminatiovas unrelated to her leave.
1. SeriousHealth Condition

FMLA provides that “an eligible employee dHae entitled to a totaof 12 workweeks of
leave during any 12-month period . . . [b]ecanfse serious health condition that makes the
employee unable to perform the functionshaf position of such employee.” 29 U.S.C.
§ 2612(a)(1)(D). A “serious health condition™an illness, injury, impairment, or physical or

mental condition that involves . . . continuing treatment by a health care provider.”



§ 2611(11). The regulations promulgated bylinged States Department of Labor provide
several definitions of what constitutes a “seribealth condition involving continuing treatment
by a health care provider3ee29 C.F.R. § 825.115ee als®9 U.S.C. § 2654 (authorizing the
Secretary of Labor to prescribe implemagtregulations). One definition provides:

A serious health condition involving continuing treatment by a health care

provider includes . . . [a] period ofcapacity of more than three

consecutive, full calendar days, and anpsequent treatment or period of

incapacity relating to the same conaiitj that also involves: (1) Treatment

two or more times, within 30 days of the first day of incapacity . . . by a

health care provider . . . ; or (2)éatment by a health care provider on at

least one occasion, which resultsainegimen of continuing treatment

under the supervision of tliealth care provider.
29 C.F.R. § 825.115(a). Itis undisputed thatd-weas treated by health care professionals at
least two times within thirty days of the onséter bladder problems. TRI argues, however,
that Fries was not incapacitated fornmthan three consecutive days.

“Incapacity” is defined as the “inability wwork, attend school grerform other regular
daily activities due to the serious health conditio@atment therefore, oecovery therefrom.”
Id. 8 825.113(b). Fries testified that on Fgidduly 9, she was “constantly” going to the
bathroom. By Saturday, July 10, Fries stated that she was confined to her bed and in extreme
pain. By eight o’clock on Saturday evening, Bneas completely unable to urinate. The next
morning, on Sunday, July 11, Fries went toghgrgency room, where the medical providers
inserted a catheter to help her urinate. Thieatat was to remain in place for several days.
Fries’ treating physician in the emergency rgamovided her with a notadicating that she was
not to go into work on Monday. Fries remairsdhome, per the doctor’'s orders, on Monday,
July 12. These are the four days she claims she was incapacitatedbe$Rot dispute that

Fries was incapacitated on Sunday and Mondaytaber urinary retention. TRI does dispute,

however, that Fries was incajtated on Friday and Saturday.



TRI notes that the symptoms Fries experienced on Friday and Saturday (urinary
frequency and pain) are different than siyenptoms she experienced on Sunday and Monday
(urinary retention), which caused her absence fnark. TRI asserts that Fries’ interstitial
cystitis caused her frequent urination on &yidnd Saturday, and that herpes caused her
inability to urinate on Sunday and Mondayhus, according to TRI, the condition for which
Fries was absent from work (Ipexs) did not involve period of incapacity lasting for longer than
three days. The medical recondlicates that Fries’ treating phgmn believed that the urinary
retention was due to herpes, rattiean interstitial cystitis. The notes from the follow-up visit do
not state a cause for the ER visit, but mentioly derpes, and not intersél cystitis.  Urinary
retention does not appear to be ageized symptom of interstitial cystitlsThus, there is no
medical evidence to support Fries’ belief that h@rary retention was due to interstitial cystitis
alone, rather than herpes or satoenbination of the two conditions.

That, however, does not end this Couitguiry. When granting all reasonable
inferences in favor of Fries, ig possible that the symptorsise attributed to her interstitial
cystitis on Friday and Saturday were actually thuberpes. Fries is not a physician, nor does
she have any medical training.idtundisputed that a physicidragnosed Fries with a urinary
problem on Sunday, and it is reasonable to infatr tler problem on Sunday was related to the
urinary problems she had been exgecing for the prior two days.

Moreover, even if it was, in fact, interstitial cystitis that caused the majority of her
symptoms on Friday and Saturday, the interstifyalitis and herpes may be considered together

when determining whether Fries’ iliness constituted a “serious health condition” under FMLA.

4 Fries asserts that urinary retention can be a symptom of interstitial cystitis. She believes
her first episode of urinary reteon, requiring catheterizatian 2006, was caused by interstitial
cystitis. She testified, however, that the 20@8dent may have been caused by kidney stones,
and her medical record only supports a findingririary retentiorsecondary to kidney stones.
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“[S]everal diagnoses, if temporally linked, no afavhich rises alone tthe level of a serious
health condition, if taken together, [¢aonstitute a serious health conditiorPrice v. City of
Fort Wayne 117 F.3d 1022, 1024-25 (7th Cir. 1997) (explagnihat “it is not the disease that
receives leave from work; it is the person” dnalt “multiple illnesses” may have “a serious
impact”); see also Caldwell v. Holland of Tex., In208 F.3d 671, 676 (8th Cir. 200@)ting

Price and noting that “medical diseases do ndiafpeople in methodical and predictable ways:
certain serious diseases can elude diagnosisgeharseverity, and have cumulative effects on
the body over time”). Here, it is reasonablednsider two diseasewhich are temporally

linked and affected the same organ system tbh@gavhen determining whether Fries suffered
from a “serious health condition.Thus, there is a genuine issueradterial fact as to whether
the condition or conditions for which Fries misseatk caused her to be incapacitated for more
than three days.

TRI also argues that there is insufficientdence regarding Fries’ alleged incapacity on
Friday and Saturday. Although there are medieabrds supporting hetaim of incapacity on
Sunday and Monday, the only evidence directlgtneg to Fries’ incapacity on Friday and
Saturday is her own testimony. This, TRI assétgsufficient to raise a genuine issue of
material fact. This Court has previously noted that “[g]enerally, a plaintiff's own statement is
insufficient to establish incapacity under the FMLAtehmer v. Xcel Energy, IncCiv. No.
06-3294 (JNE/JJG), 2008 WL 3166265, at *8 {inn. Aug. 4, 2008). But a plaintiff's
testimony, in conjunction with subsequemedical records, may be sufficierbee Rankin v.
Seagate Techs., In@46 F.3d 1145, 1148-49 (8th Cir. 2001).Rankin the plaintiff testified
that she was “too sick to work” prior &m October 8th medical appointmeid. The medical

records from the October 8th appointment inidahat the plaintiff claimed she had been



suffering for the same symptoms for a weé&k. The Eighth Circuit Courof Appeals found that
although the plaintiff “did not produce an eabundance of evider,” the testimony and
medical records “were, in sum,fBaient to create a genuine issof material fact regarding her
incapacity prior to October 8.Id. In Schaar v. Lehigh Valley Health Servs., Ji&@8 F.3d 156,
161 (3d Cir. 2010), the Third Circuit followekde Eighth Circuit’s pproach, holding that
“[slJome medical evidence is Bthecessary” and “an employee yrmsatisfy her burden of proving
three days of incapacitation through a combinatioexpiert medical and lay testimony.” In that
case, the plaintiff's physician noted that the miéi was incapacitated for two days because of
her iliness; the plaintiff testified that shesvaso incapacitated for additional two daysld.

The court found that the treatiplpysician’s opinion tht the plaintiff wasncapacitated for two
days combined with the plaifits lay testimony that she wasdapacitated for aadditional two
days created a material issue of fact as tethdr the plaintiff was incapacitated for more than
three days.ld.

Fries testified that her urinaproblems caused her to be in extreme pain and bedridden
on Friday and Saturday. She produced medical records from her ER visit and a note from the ER
physician indicating that herinary problems rendered her incapacitated on Sunday and
Monday. As inRankinandSchaar Fries has produced more than merely her own statement—
she has also produced medical evidence supgdngr testimony. While there may not be “an
overabundance of evidence,” the Qdurds that it is sufficiento raise a genuine issue of

material fact on the question of incapacity.
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For the reasons stated above, there is a gerssne of material fact as to whether Fries
suffered from a “serious health conditiaunder FMLA, as defined under 29 C.F.R.
§ 825.115(aj.
2. Notice

“When leave is needed for an unforeseealbknt, notice is required ‘as soon as
practicable.” Phillips v. Mathews547 F.3d 905, 909 (8th Cir. 2008) (quoting 29 C.F.R.
§ 825.302(a)). “A claim under the FMLA cannot swetenless the plaintiff can show that he
gave his employer adequate and timelyagoof his need for leave . . . Chappell v. Bilco Cg.
No. 11-1243, 2012 WL 1123847, at *4 (8th Gipr. 5, 2012) (internal quotation marks
omitted). “Adequate notice requires ‘enough infatimn to put the employer on notice that the
employee may need FMLA leave.It. (quotingThorson v. Gemini, Inc205 F.3d 370, 381
(8th Cir. 2000)). An employee, however, “neext invoke the FMLA by name in order to put an
employer on notice that the Act may have reteeato the employee’s absence from workd’
(quotingThorson 205 F.3d at 381). “Whether an empmeygave sufficient information to put
his or her employer on notice that an absencebeayovered by the FMLA a question of fact
for the jury.” Phillips, 547 F.3d at 909.

It is undisputed that TRI veaaware that Fries suffered from some kind of bladder
condition. It is also undisputdbat Fries texted her supervis Koch, on Sunday when she was

in the ER, informing Koch that she was i thmergency room, had a catheter placed, and had

> Fries has not, however, produced evidencedhigdfies the other definitions of “serious

health condition” under FMLAFries produced no evidence tha&trpes is a chronic condition,
required periodic visits, or cantied over a period of timeSee29 C.F.R. § 825.115(c). Rather,
the record reveals that she had been recdrgynosed with herpes, and her symptoms had
resolved within two weeks. There also is no evidence to support Fries’ assertion that she
received “multiple treatments” for herpes or thatl she not had the catheter inserted, she would
have been incapacitated for more than three dags.id8 825.115(e)(2). Indct, the ER record
noted that her condition was “t@arary” and should resolve.
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received a doctor’s note excusing her from wankMonday. When Fries returned to work on
Tuesday, she had a catheter in place and the eath@inage bag, filled with urine, was visible
to both Koch and Leger. Not only did they see ¢htheter bag, but Koch even tried to persuade
Fries to go home because of her condition. Viewing this evidence in the light most favorable to
Fries, a reasonable jury couldrzlude that she gave sufficientormation to put TRI on notice
that her absence may be covered by FMLA.
3. Denial of a Benefit

TRI asserts that it did not interfere withds’ FMLA rights because, according to TRI, it
did, in fact, grant Frieshve for Monday, July 12. Fries maintains that TRInitlgrant her
leave on Monday, July 12. Itis merely undigalthat Fries did not go to work on Monday.
“Interference includes ‘not only refusing aothorize FMLA leavebut discouraging an
employee from using such leave 3tallings 447 F.3d at 1050 (quoting 29 C.F.R.
§ 825.220(b)). “An employer’s action that deters an employee from participating in protected
activities constitutes an ‘interference’ or ‘restraint’ of the employee’s exercise of his rigghts.”
“When an employer attaches néga consequences to the exsecof protected rights, it has

‘chilled’ the employee’s willingness to exercise those rights . Id..”

6 TRI asserts that because it was not unusudiries to go to the ER, it was not on notice

that this particular instancevolved a serious healttondition covered by FMLA. TRI also
contends that Fries did not explicitly inform iatther ER visit and absence from work were due
to her bladder disease. The Court is not peledia Fries not only informed her supervisor that
she was in the ER and had a catheter placedyltien she returned to work, her catheter
drainage bag was plainly visible. One needb®oéa trained physician to make the connection
between Fries’ absence and a potentially setitagder disease. A reasonable jury could find
that Fries provided sufficient tice. If TRI had any doubt as whether Fries’ condition was
covered under FMLA, it was TRIduty to make further inquirySee Spangler v. Fed. Home
Loan Bank of Des Moing&78 F.3d 847, 852-53 (8th Cir. 2002) (citifigorson 205 F.3d at
381-82);see als®9 U.S.C. § 2613(a) (stating that an employer may require that a request for
leave is supported by certification from a healtihe provider). It isindisputed that TRI
requested no such certifition in this case.

12



Fries testified that when she texted Koatnirthe ER and informed her that she had a
doctor’s note excusing her from work, Koch tbler that if she was absent from work on
Monday she would be terminated. This allegeéat, in conjunction wh Fries’ immediate
termination upon her return, couldatéa reasonable jury to find that Fries was not granted leave,
or at the very least, that Kocliscouraged Fries from taking meditzdve. This is a fact dispute
and not appropriate faummary judgment.

Fries also contends, however, that TRI degat her of an FMLA benefit by failing to
advise her of her FMLA rights. She asserts shugh failure rendered hanable to exercise her
FMLA rights in a meaningful way, because sl been properly informed, she would have
taken more than one day off. This Court hasipresly noted that an lelgation that an employer
failed to provide an employee with infortren and paperwork concerning FMLA rights does
not by itself create a separat@use of action under FMLASee Ruiz v. Ostbye & Anderson, Inc.
Civ. No. 02-2954 (JNE/JGL), 2004 WL 2237051 (@nn. Sept. 28, 2004). As with any claim
under the FMLA, an employee must prove not dhbt the employer violated § 2615, but also
that “the employee has been prejudiced by the violati®afsdale v. Wolverine World Wide,
Inc., 535 U.S. 81, 89 (2002). [@onoshenti v. Public Service Electric & Gas (364 F.3d 135
(3d Cir. 2004), the Third Circuit held that thexpitiff's “failure to advise” claim was a “viable
theory of recovery” because had he been inforofdds right to twelveveeks of FMLA leave,
he would have structured his leave differenthasdo preserve the job protection afforded by the
Act. The court, however, required that the pifishow that the employer’s failure to advise
resulted in prejudiceld. at 143-44 (stating thatetplaintiff must “establis that this failure to
advise rendered him unable to exercise that righ meaningful waythereby causing injury”

and that there is actionable “intedace” if the plaintiff “is able t@how prejudice as a result of
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that violation”);see also Winship v. Dakota Cnt&ivil No. 07-171 (JRT/FLN), 2008 WL
4151803, at *7 (“An employer’s failure to adviae employee of FMLA rights may constitute
interference if the employee estabés that the failure to advisendered her unable to exercise
her FMLA rights in a meaningfway and thereby caused injury.t)f. Hofferica v. St. Mary
Med. Ctr, Civil Action No. 10-6026, 2011 WL 583715& *8 (E.D. Pa. Nov. 18, 2011) (*A
plaintiff cannot allege that an goyer’s ‘failure to advise rended him unable to exercise that
right in a meaningful way, thereby causinguiy,” merely by claiming damages for such a
perceived wrong.” (citation omitted)).

In Ragsdale v. Wolverine Worldwide, In218 F.3d 933, 939-40 (8th Cir. 2008if'd,
535 U.S. 81 (2002), the Eighth Circuit noted that there may be some situations in which an
employer’s failure to give notice “may functiominterfere with oto deny an employee’s
substantive FMLA rights,” such as whenamployee exceeds her leave because she was not
notified that her leave was dgeated as FMLA leave and thus did not know she had only twelve
weeks. See als@9 C.F.R. § 825.301(e) (explaining that ifemployer fails to timely designate
leave, and such failure causes the employseffer harm, it may constitute interference—for
example, if an employee took leave to careafchild, believing that it would not count toward
her FMLA entitlement, and then planned on lateing FMLA leave to provide care for a spouse
at a later date, the employee might be abkhtaw that harm occurred as a result of the
employer’s failure to desigtethe leave properly).

It is undisputed that TRI ner advised Fries of her FMLA rights at the time Fries
requested leave. Leger testifighcit he “didn’t really care whieér it was FMLA or not.” Leger
Dep. 76:1-2. Leger, in fact, believed FMLA to beesmployerprotection statte, “a protection

for the employer where you don’t have to pay emeésyif they take off for a serious health
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condition.” Id. at 76:6-17. Fries testified that had she been informed that she could have taken
more time off, she would have. She has produced no evidence, however, that TRI's failure to
inform her of her FMLA rights caused injury prejudiced her in any way. Although Fries may
have opted to stay home on Tuesday and Wasthyehad she known about FMLA, there is no
indication that her injues (i.e., suspension and/or teration) were caused by her taking only
one day, rather than two or three days, of medgaale. The recordhdicates that she would
likely have suffered the same injury regardless of the number of days she took leave or whether
her leave was FMLA-eligible. Unlike the phaiffs in the cases discussed above, Fries has
offered nothing to show how her injury couldvbeabeen avoided had she received notice of her
rights or that she was prejudiced by TRI's failtoeadvise her of her FMLA rights. Without
evidence of injury or prejudiceselting from TRI’s failue to advise, Friesannot establish that
such failure constituted “intenfence” under FMLA. Thus, to ¢hextent that her interference
claim is based on TRI's failure to adviser of her FMLA rights, the claim fails.
4. Termination Related to FMLA Leave Benefits

TRI asserts that it would have made thesaermination decision even had Fries not
exercised her FMLA rights. TRI argues thager had already decided to terminate Fries’
employment prior to her absence fromrivon Monday, July 12, based on other work
misconduct, such as tardiness, excessive brabkenteeism, and complaints from co-workers.
Thus, according to TRI, Fries’ termination waselated to her medical absence. Fries,
however, contends that she was initially suspended then terminated, because of her absence
on Monday. According to Fries, Koch threagdrher on Sunday that if she missed work on
Monday, she would be fired. Fries was then fingd days after her absence. The termination

letter and Koch’s subsequent statement sugbasFries was only going to be suspended
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because of her alleged work misconduct—it waly after Fries threatened to sue that the
termination decision was made. Thtigere is a genuine issue ofterdal fact as to whether TRI
would have terminated Fries hadcesiot exercised her FMLA rights.

For the reasons discussed above, the Court fivadghere are suffici¢riact disputes to
preclude summary judgment on 'i€MLA interference claim.
B. Retaliation Claim

The FMLA “prohibits retaliation against @amployee who exercises her FMLA rights.”
Lovland 2012 WL 878564, at *3. Retaliation claimsse under 29 U.S.C. § 2615(a)(2), which
prohibits an employer from “discharg[ing] oramy other manner discriminat[ing] against any
individual for opposing any practice made unlawful [by FMLA].See also Lovlan®012 WL
878564, at *3 (classifying retaliation claims un@e2615(a)(2) and “interference” claims under

§ 2615(a)(1)). Unlike an interfence claim, a claim for retaliation requires an employee to

! The FMLA regulations provide that empk®s are also “protead if they oppose any

practice which theyeasonably believe be a violation of the Act or regulations.” 29 C.F.R.

§ 825.220(e) (emphasis added). The few couaishtave interpreted ihprovision have found
that a plaintiff states a valid retaliation claim where she opmpeactice she reasonably, but
incorrectly, believes violates the FMLASee, e.gBehringer v. Lavelle School for the Blindo.
08 Civ. 4899(JGK), 2010 WL 5158644, at *14 (D¥. Dec. 17, 2010) (finding that the
plaintiff satisfied the first eleent of a prima facie case of FML&taliation where “she honestly
believed” that her employer “Viated her rights under the FMLA"Rasic v. City of Northlake
No. 08 C 104, 2010 WL 3365918 (N.D. Ill. Aug. 24, 20tMepartment of Labor regulations
make clear that the fact that a person mistigkasserts rights under HM that he does not
actually possess does not bar a ratain claim, so long as the person reasonably believes that he
has those rights.”)Wood v. Handy & Harman CoNo. 05-CV-532-TCK-FHM, 2006 WL
3228710, at *4 (N.D. Okla. Nov. 6, 2006) (finding thatplaintiff in this type of FMLA
retaliation case does not havestmw that the conduct opposed vaagtually unlawful in order

for his opposition to be protectedytit that he “can also demonstrate he engaged in protected
activity if hereasonably believeduch decision violated . . . FMLA rightsQjloar v.Kohler

Co, No. 05-1150-T/AN, 2005 WL 2396643, at *3 (W.Denn. Sept. 26, 2005) (finding that the
plaintiff stated a retaliation claim “on theaymds that she was fired merely for requesting
FMLA leave, regardless of whether her absenee®, in fact, FMLA-qualifying”). Because the
Court finds that there are genuissues of material fact aswdhether TRI actually violated the
FMLA, the Court need not address the reasonableri¢sges’ belief thaffRI's actions violated
her rights under FMLA.
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establish that the employer acted with retaliatory intéht. An employee can prove retaliatory
intent with direct evidence day satisfying the burden-shiiy framework articulated in
McDonnell-Douglas Corp. v. Greedl1l1l U.S. 792, 802 (1973%ee Stallings447 F.3d at 1051-
52. If there is direct evidenadd retaliatory animus, a courpglies the mixed-motives test set
forth in Price Waterhouse v. Hopking90 U.S. 228, 258 (1989%ee King v. Hardestp17 F.3d
1049, 1057-58 (8th Cir. 2008). The mixed-motitest places the burden on “the employer to
show that it more likely than not would havede the same decision without consideration of
the illegitimate factor.”ld. at 1057 (internal quotation marks omitted). “[E]vidence of
additional motives, and the question whether tiesgmce of mixed motives defeats all or some
part of plaintiff's claim,are trial issues, not sumary judgment issuesld. (internal quotation
marks omitted).

Fries alleges that TRI violated the FMLA bstaliating against her for threatening to sue
to enforce her FMLA rights. Fries contendattehe twice protestedatpunishing her for her
Monday absence would be illegal. First, acaogdio Fries, Koch told her that if she missed
work on Monday she would be fired, to which Brresponded that firing her would be illegal.
Second, when Leger and Koch informed Fries ofduspension, Fries assertidt it was illegal
to suspend someone for an absence that waseda by a physician. Immediately after Fries’
threatened a lawsuit, Leger terminated her employmk is undisputed thairies’ threat was at
least “a little bit” of the reason for her termiimm. The termination letter, as well as Koch’s
subsequent statement, indicated that Fwias initially going to besuspended until she
threatened to bring a lawsuit, and “[i]t was tletided that termination \sdhe best option.” If
the jury believes Fries’ testimortlgat her threatened lawsuit watated to the itgality of her

suspension, rather than recovering unemplayroempensation, thdreger’s testimony, the
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termination letter, and Koch'’s statement are diexedence of retaliation. As a result, the issue
of whether TRI would have terminated Fries retgssl of Fries’ threatened lawsuit is an issue
that must be resolved at trial. Accordingdymmary judgment on FrieEMLA retaliation claim
is not warranted.
[II.  CONCLUSION

Based on the files, records, and proceedigsin, and for the reasons stated above, IT
IS ORDERED THAT:

1. TRI's Motion for Summary Judgment [Docket No. 11] is DENIED.
Dated: April 23, 2012

s/ Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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