
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

ThomasȱE.ȱOhlson,

Plaintiff,

v. MEMORANDUMȱOPINION
ANDȱORDER
CivilȱNo.ȱ11Ȭ2104

BradleyȱD.ȱSlawson,ȱSr.,

Defendant.

_________________________________________________________________

RichardȱT.ȱWylie,ȱCounselȱforȱPlaintiff.

MartinȱJ.ȱCostelloȱandȱKatrinaȱE.ȱJoseph,ȱHughesȱ&ȱCostello,ȱCounselȱfor
Defendant.

_________________________________________________________________

I. Backgroundȱ

PlaintiffȱisȱaȱformerȱBusinessȱAgentȱandȱemployeeȱofȱtheȱTeamstersȱLocal

No.ȱ120ȱ(“Localȱ120Ȉȱorȱ“Union”),ȱwhichȱisȱaffiliatedȱwithȱtheȱInternational

BrotherhoodȱofȱTeamstersȱ(“IBT”).ȱȱHeȱbeganȱworkingȱforȱtheȱLocalȱ120ȱinȱ1997

whenȱheȱwasȱelectedȱtoȱtheȱpositionȱofȱBusinessȱAgent.ȱȱPriorȱtoȱthatȱtime,

PlaintiffȱwasȱaȱtruckȱdriverȱforȱRoadwayȱExpress,ȱandȱwasȱaȱrankȱandȱfile

memberȱofȱtheȱLocalȱ120.ȱ
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Defendantȱhasȱbeenȱaȱunionȱmemberȱsinceȱ1970,ȱandȱservedȱasȱunion

stewardȱfromȱ1970ȱthroughȱ1983ȱatȱtheȱTeamstersȱLocalȱNo.ȱ544.ȱȱInȱDecember

1983,ȱheȱwasȱelectedȱtoȱtheȱpositionȱofȱBusinessȱAgentȱandȱViceȱPresident.ȱȱIn

2000,ȱafterȱLocalȱ544ȱwasȱmergedȱintoȱLocalȱ120,ȱDefendantȱwasȱappointedȱtoȱthe

positionȱofȱRecordingȱSecretary.ȱȱCurrently,ȱDefendantȱisȱtheȱelectedȱprincipal

officerȱandȱSecretaryȬTreasurerȱofȱLocalȱ120.

Localȱ120ȱisȱgovernedȱbyȱtheȱIBTȱConstitutionȱandȱtheȱLocalȱ120’sȱBylaws.ȱ

(JosephȱAff.,ȱOhlsonȱDep.ȱExs.ȱ2,ȱ4.)ȱȱTheȱUnionȱisȱgovernedȱbyȱanȱExecutive

Board,ȱcomprisedȱofȱtheȱPresident,ȱViceȬPresident,ȱSecretaryȬTreasurer,

RecordingȱSecretaryȱandȱthreeȱTrustees.ȱȱ(Id.,ȱOhlsonȱDep.ȱEx.ȱ4ȱatȱ§ȱ6.)ȱȱAll

ExecutiveȱBoardȱmembersȱandȱBusinessȱAgentsȱareȱelectedȱbyȱaȱmajorityȱvoteȱof

Localȱ120ȱmembers.ȱȱ(Id.ȱatȱ§ȱ17(A).)

PursuantȱtoȱtheȱBylaws,ȱtheȱSecretaryȬTreasurerȱisȱtheȱprincipalȱofficer,

whoseȱdutiesȱincludeȱtheȱsupervision,ȱconductȱandȱcontrolȱofȱtheȱUnion’s

business,ȱofficers,ȱrepresentativesȱandȱemployees.ȱȱ(Id.ȱatȱ§ȱ8ȱ(A).)ȱȱȱTheȱBylaws

furtherȱprovideȱtheȱmannerȱinȱwhichȱOfficersȱandȱBusinessȱAgentsȱmayȱbe

removedȱfromȱoffice:
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InȱorderȱtoȱremoveȱanȱofficerȱorȱBusinessȱAgentȱfromȱoffice,ȱchargesȱmust

beȱpreferredȱagainstȱhimȱinȱwritingȱandȱsuchȱchargesȱmustȱbeȱproven.ȱ
Chargesȱmayȱbeȱforȱviolationȱofȱhisȱobligationȱorȱsomeȱactȱinȱconnection
withȱtheȱorganization,ȱwhichȱwouldȱrenderȱhimȱunfitȱasȱanȱofficerȱor
BusinessȱAgent.

(Id.ȱ§ȱ13ȱ(B).)ȱȱ

DefendantȱassertsȱthatȱLocalȱ120,ȱandȱhimȱpersonally,ȱreceivedȱmany

complaintsȱaboutȱPlaintiff’sȱjobȱperformanceȱasȱaȱBusinessȱAgent.ȱȱ(Id.ȱEx.ȱB

(SlawsonȱDep.ȱatȱ41Ȭ42).)ȱȱForȱexample,ȱitȱwasȱreportedȱtoȱDefendantȱthatȱPlaintiff

didȱnotȱreturnȱphoneȱcallsȱandȱwasȱotherwiseȱderelictȱinȱhandlingȱtheȱaffairsȱof

thoseȱmembersȱincludedȱwithinȱhisȱassignedȱbargainingȱunits.ȱȱ(Id.;ȱOhlsonȱDep.

Ex.ȱ13C;ȱSlawsonȱDep.ȱEx.ȱS.)ȱȱ

Despiteȱtheȱcomplaints,ȱDefendantȱassertsȱheȱtriedȱtoȱworkȱwithȱPlaintiffȱto

addressȱhisȱjobȱperformance.ȱȱHeȱstatesȱthatȱheȱtalkedȱwithȱPlaintiffȱmanyȱtimes,

wentȱtoȱsomeȱofȱhisȱnegotiations,ȱandȱencouragedȱhimȱtoȱattendȱBusinessȱAgent

training.ȱȱ(Id.ȱEx.ȱBȱ(SlawsonȱDep.ȱatȱ159).)ȱȱDefendantȱassertsȱthatȱPlaintiff’s

performanceȱdidȱnotȱimprove.ȱ

Meanwhile,ȱLocalȱ120ȱbeganȱtoȱexperienceȱfinancialȱdifficulties.ȱȱSinceȱ2008,

4,000ȱUnionȱmembersȱhadȱbeenȱlaidȱoffȱdueȱtoȱtheȱrecession.ȱȱ(Id.ȱatȱ148.)ȱȱAsȱa

resultȱofȱtheseȱlayȬoffs,ȱLocalȱ120ȱexperiencedȱaȱmonthlyȱreductionȱinȱdues
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totalingȱ$200,000.ȱȱ(Id.ȱatȱ149Ȭ50.)ȱȱȱToȱaddressȱtheseȱlosses,ȱLocalȱ120ȇsȱExecutive

Boardȱimplementedȱvariousȱstrategies,ȱincludingȱduesȱincreases,ȱwageȱfreezesȱfor

allȱUnionȱofficersȱandȱBusinessȱAgents,ȱreducingȱUnionȱbusinessȱtravelȱand

otherwiseȱreducingȱcostsȱforȱUnionȱevents.ȱȱ(Id.ȱatȱ150.)ȱȱȱInȱaddition,ȱUnionȱstaff

officeȱpositionsȱandȱfourȱBusinessȱAgentȱpositionsȱwereȱeliminated.ȱȱ(Id.ȱatȱ152.)ȱȱ

Defendantȱassertsȱthatȱinȱ2011,ȱadditionalȱcostȬcuttingȱmeasuresȱneededȱto

beȱtaken,ȱandȱheȱdecidedȱthatȱanȱadditionalȱBusinessȱAgentȱpositionȱneededȱtoȱbe

eliminated.ȱȱ(Id.)ȱȱDefendantȱandȱtheȱotherȱUnionȱofficersȱdecidedȱthatȱPlaintiff

wouldȱbeȱlaidȱoffȱfromȱhisȱpaidȱposition,ȱpendingȱanȱeconomicȱimprovementȱat

Localȱ120.ȱȱ(Id.ȱatȱ131Ȭ32,ȱ178.)ȱȱȱPlaintiffȱwasȱthereafterȱlaidȱoff,ȱeffectiveȱMayȱ5,

2011.ȱȱ(Id.,ȱOhlsonȱDep.ȱEx.ȱ6.)ȱȱDuringȱtheȱtimeȱheȱwasȱlaidȬoff,ȱPlaintiffȱretained

hisȱelectedȱBusinessȱAgentȱposition,ȱandȱallȱofȱitsȱprivilegesȱandȱobligations,ȱsuch

asȱbeingȱaȱdelegateȱtoȱtheȱ2011ȱIBTȱConventionȱandȱattendingȱExecutiveȱBoard

meetingsȱandȱGeneralȱMembershipȱmeetings.ȱȱHeȱwas,ȱhowever,ȱrelievedȱofȱhis

jobȱduties,ȱwhichȱincludedȱnegotiationsȱandȱcontractȱenforcement.ȱȱPlaintiffȱalso

retainedȱhisȱseniorityȱpositionȱatȱRoadwayȱExpressȱandȱhadȱtheȱrightȱtoȱreturnȱto

workȱatȱRoadwayȱExpressȱduringȱhisȱlayȬoff.ȱȱ(Id.,ȱOhlsonȱDep.ȱEx.ȱ24.)ȱȱ

InȱresponseȱtoȱhisȱlayȬoff,ȱPlaintiffȱbroughtȱchargesȱagainstȱtheȱUnion.ȱȱ(Id.,
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Ex.ȱAȱ(OhlsonȱDep.ȱatȱ58Ȭ59).)ȱȱThereafter,ȱonȱJulyȱ7,ȱ2011,ȱPlaintiffȱwasȱrecalledȱto

hisȱfullȬtimeȱpositionȱasȱBusinessȱAgentȱandȱwasȱalsoȱ“madeȱwholeȱforȱallȱback

pay,ȱbenefits,ȱandȱotherȱcompensationȱdueȱandȱowingȱ[Plaintiff],ȱretroactivelyȱto

theȱdateȱofȱtheȱlayoff.”ȱ(Id.,ȱOhlsonȱDep.ȱEx.ȱ9.)ȱ

WhenȱtheȱnextȱunionȱelectionsȱwereȱheldȱinȱNovemberȱandȱDecemberȱ2011,

PlaintiffȱdidȱnotȱseekȱreȬelectionȱasȱaȱBusinessȱAgent;ȱinsteadȱheȱchallengedȱthe

incumbentȱPresidentȱandȱlost.ȱȱ(Id.ȱEx.ȱBȱ(SlawsonȱDep.ȱatȱ88Ȭ89);ȱEx.ȱAȱ(Ohlson

Dep.ȱatȱ66).)ȱȱBecauseȱheȱnoȱlongerȱheldȱanȱelectedȱpositionȱwithȱLocalȱ120,ȱhis

employmentȱwithȱLocalȱ120ȱterminatedȱeffectiveȱDecemberȱ31,ȱ2011.

ThisȱactionȱwasȱfiledȱinȱMinnesotaȱstateȱcourtȱonȱJuneȱ29,ȱ2011;ȱwhichȱwas

afterȱPlaintiffȱbroughtȱchargesȱagainstȱtheȱUnion,ȱbutȱbeforeȱhisȱrecallȱto

employment.ȱȱInȱhisȱoriginalȱcomplaint,ȱPlaintiffȱassertedȱthatȱDefendant

interferedȱwithȱhisȱcontractȱofȱemploymentȱwithȱLocalȱ120ȱandȱthatȱDefendant

intentionallyȱinflictedȱemotionalȱdistressȱuponȱPlaintiff.ȱȱPlaintiffȱlaterȱamended

hisȱcomplaint,ȱaddingȱaȱclaimȱthatȱDefendantȱviolatedȱPlaintiff’sȱrightsȱunderȱthe

LaborȱManagementȱReportingȱ&ȱDisclosureȱActȱ(“LMRDA”),ȱ29ȱU.S.C.ȱ§ȱ401,ȱet

seq.
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DefendantȱnowȱmovesȱtheȱCourtȱforȱsummaryȱjudgmentȱasȱtoȱallȱclaims.ȱ

Inȱresponse,ȱPlaintiffȱhasȱindicatedȱthatȱheȱdoesȱnotȱcontestȱdismissalȱofȱCountȱIIȱȬ

intentionalȱinflictionȱofȱemotionalȱdistressȱȬȱbutȱdoesȱobjectȱtoȱtheȱmotionȱfor

summaryȱjudgmentȱwithȱrespectȱtoȱtheȱremainingȱclaimsȱofȱinterferenceȱwith

contractȱandȱviolationȱofȱtheȱLMRDA.

II. StandardȱforȱSummaryȱJudgment

UnderȱRuleȱ56(b)ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedure,ȱ“aȱpartyȱagainst

whomȱreliefȱisȱsoughtȱmayȱmoveȱatȱanyȱtime,ȱwithȱorȱwithoutȱsupporting

affidavits,ȱforȱsummaryȱjudgmentȱonȱallȱorȱpartȱofȱtheȱclaim.”ȱȱFed.ȱR.ȱCiv.ȱP.

56(b)(2008).ȱȱFurthermore,ȱ“[t]heȱjudgmentȱsoughtȱshouldȱbeȱrenderedȱifȱthe

pleadings,ȱtheȱdiscoveryȱandȱdisclosureȱmaterialsȱonȱfile,ȱandȱanyȱaffidavitsȱshow

thatȱthereȱisȱnoȱgenuineȱissueȱasȱtoȱanyȱmaterialȱfactȱandȱthatȱtheȱmovantȱis

entitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.”ȱȱFed.ȱR.ȱCiv.ȱP.ȱ56(c).ȱȱSeeȱalsoȱCelotex

Corp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322Ȭ23ȱ(1986).ȱȱ

Whenȱaȱmotionȱforȱsummaryȱjudgmentȱisȱproperlyȱmadeȱand
supported,ȱanȱopposingȱpartyȱmayȱnotȱrelyȱmerelyȱonȱallegationsȱor
denialsȱinȱitsȱownȱpleadings;ȱrather,ȱitsȱresponseȱmust–byȱaffidavits
orȱasȱotherwiseȱprovidedȱinȱthisȱrule–setȱoutȱspecificȱfactsȱshowingȱa
genuineȱissueȱforȱtrial.ȱIfȱtheȱopposingȱpartyȱdoesȱnotȱsoȱrespond,
summaryȱjudgmentȱshould,ȱifȱappropriate,ȱbeȱenteredȱagainstȱthat
party.ȱ
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Fed.ȱR.ȱCiv.ȱP.ȱ56(e)(2).ȱȱ

III. Analysis

A. TortiousȱInterferenceȱwithȱContract

Generally,ȱunionȱagentsȱwillȱnotȱbeȱheldȱpersonallyȱliableȱwhenȱtheyȱactȱin

theirȱofficialȱcapacitiesȱforȱtheȱunion.ȱȱArnoldȱv.ȱAirȱMidwest,ȱInc.,ȱ100ȱF.3dȱ857,

861ȱ(10thȱCir.ȱ1996)ȱ(citingȱAtkinsonȱv.ȱSinclairȱRefiningȱCo.,ȱ370ȱU.S.ȱ238,ȱ249

(1962)).ȱȱWhenȱCongressȱpassedȱ§ȱ301ȱofȱtheȱLaborȱManagementȱAct,ȱ“itȱdeclared

itsȱviewȱthatȱonlyȱtheȱunionȱwasȱtoȱbeȱmadeȱtoȱrespondȱforȱunionȱwrongs,ȱand

thatȱtheȱunionȱmembersȱwereȱnotȱtoȱbeȱsubjectȱtoȱlevy.”ȱȱAtkinson,ȱ370ȱU.S.ȱat

248.ȱȱ“Thisȱpolicyȱcannotȱbeȱevadedȱorȱtruncatedȱbyȱtheȱsimpleȱdeviceȱofȱsuing

unionȱagentsȱorȱmembers,ȱwhetherȱinȱcontractȱorȱtort,ȱorȱboth,ȱinȱaȱseparateȱcount

orȱinȱaȱseparateȱactionȱforȱdamagesȱforȱviolationȱofȱaȱcollectiveȱbargaining

contractȱforȱwhichȱdamagesȱtheȱunionȱitselfȱisȱliable.”ȱȱId.ȱatȱ249.ȱȱ

Manyȱcourts,ȱrelyingȱonȱAtkinson,ȱhaveȱdismissedȱstateȱlawȱclaimsȱagainst

individualsȱactingȱinȱtheirȱcapacityȱasȱaȱunionȱagent.ȱȱArnold,ȱ100ȱF.3dȱatȱ862

(quotingȱMontplaisirȱv.ȱLeighton,ȱ875ȱF.2dȱ1,ȱ4ȱ(1stȱCir.ȱ1989)ȱ(“[w]ith

monotonousȱregularity,ȱcourtȱafterȱcourtȱhasȱcitedȱAtkinsonȱtoȱforecloseȱstateȬlaw

claims,ȱhoweverȱinventivelyȱcloaked,ȱagainstȱindividualsȱactingȱasȱunion
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representativesȱwithinȱtheȱambitȱofȱtheȱcollectiveȱbargainingȱprocess.”).ȱȱSeeȱalso,

Wolfsonȱv.ȱAm.ȱAirlines,ȱInc.,ȱ170ȱF.ȱSupp.2dȱ87,ȱ95ȱ(D.ȱMass.ȱ2001)ȱ(dismissing

stateȱtortȱclaimȱofȱtortiousȱinterferenceȱwithȱcontractȱagainstȱunionȱpresident

basedȱonȱimmunity);ȱColumbiaȱParkȱBus.ȱCtr.ȱCorp.ȱv.ȱPerez,ȱCiv.ȱNo.ȱ01Ȭ1757

(RHK/JMM),ȱ2002ȱWLȱ570666,ȱatȱ*4ȱ(D.ȱMinn.ȱApr.ȱ12,ȱ2002)ȱ(dismissingȱclaims

seekingȱmoneyȱdamagesȱagainstȱunionȱagentsȱwhereȱplaintiffȱfailedȱtoȱreference

anyȱfactsȱthatȱdefendantsȱactedȱoutsideȱtheȱscopeȱofȱtheirȱauthorityȱasȱunion

agents).ȱȱDefendantȱarguesȱthatȱasȱheȱwasȱactingȱinȱhisȱofficialȱcapacityȱwhenȱhe

allegedlyȱinterferedȱwithȱPlaintiff’sȱemploymentȱcontract,ȱheȱcannotȱbeȱheldȱliable

forȱsuchȱconduct,ȱandȱtheȱtortiousȱinterferenceȱwithȱcontractȱclaimȱmustȱbe

dismissed.

Inȱaddition,ȱpursuantȱtoȱMinnesotaȱlaw,ȱ“theȱgeneralȱruleȱisȱthatȱone

cannotȱinterfereȱwithȱitsȱownȱcontract.”ȱȱNordlingȱv.ȱN.S.P.ȱCo.,ȱ478ȱN.W.2dȱ498,

507ȱ(Minn.ȱ1991).ȱȱDefendantȱarguesȱthatȱasȱheȱwasȱactingȱinȱhisȱcapacityȱasȱa

unionȱofficer,ȱheȱwasȱnotȱaȱstrangerȱtoȱthatȱcontract,ȱandȱcannotȱbeȱheldȱliable

underȱtheȱtheoryȱofȱtortiousȱinterference.ȱȱBoutenȱv.ȱRichardȱMillerȱHomes,ȱInc.,

321ȱN.W.2dȱ895ȱ(Minn.ȱ1982)ȱ(findingȱthatȱ“[w]ithȱrespectȱtoȱtheȱtortȱof

interferenceȱwithȱcontractualȱrelations,ȱaȱbreachȱbyȱtheȱdefendantȱofȱhisȱown
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contractȱwithȱtheȱplaintiffȱisȱnotȱactionable.”)ȱȱȱ

AsȱPlaintiffȱpointsȱout,ȱhowever,ȱMinnesotaȱlawȱprovidesȱthatȱliabilityȱmay

attachȱwhereȱthereȱisȱevidenceȱthatȱaȱcompanyȱofficerȱorȱagentȱisȱmotivatedȱby

maliceȱandȱbadȱfaith,ȱpersonalȱillȬwill,ȱspite,ȱhostilityȱorȱaȱdeliberateȱintentȱto

harmȱtheȱplaintiff.ȱȱNordling,ȱ478ȱN.W.2dȱatȱ506.ȱȱPlaintiffȱarguesȱthatȱthereȱare

factȱquestionsȱasȱtoȱwhetherȱDefendantȱwasȱmotivatedȱbyȱmaliceȱorȱillȬwill

towardsȱPlaintiff,ȱthereforeȱsummaryȱjudgmentȱonȱthisȱclaimȱisȱnotȱappropriate.ȱ

Inȱsupport,ȱPlaintiffȱhasȱsubmittedȱaȱdeclarationȱinȱwhichȱheȱstatesȱthatȱon

numerousȱoccasions,ȱDefendantȱyelledȱandȱsworeȱatȱPlaintiff,ȱandȱotherwise

treatedȱhimȱinȱanȱillȱmanner.ȱȱForȱexample,ȱPlaintiffȱstatesȱthatȱinȱ2002,ȱwhileȱhe

wasȱonȱmedicalȱleaveȱrecoveringȱfromȱaȱtraumaticȱbrainȱsurgery,ȱDefendant

orderedȱPlaintiffȱtoȱtravelȱ235ȱmilesȱinȱaȱblizzardȱtoȱattendȱaȱunionȱhallȱmeeting.ȱ

WhenȱPlaintiffȱarrivedȱatȱtheȱmeeting,ȱDefendantȱimmediatelyȱsentȱhimȱhome.ȱ

(OhlsonȱDecl.ȱ¶ȱ6.)ȱȱPlaintiffȱassertsȱthatȱinȱ2003,ȱDefendantȱpostedȱaȱnoticeȱtoȱall

BusinessȱAgentsȱtoȱattendȱaȱunionȱfunction.ȱȱOnȱtheȱnotice,ȱDefendantȱwroteȱand

highlightedȱ“Tom:ȱYouȱAreȱRequiredȱtoȱBeȱThere,ȱPerȱMyȱInstructions.ȱȱBradȱSr.”

(Id.ȱ¶ȱ7.)ȱȱPlaintiffȱbelievesȱtheȱaddedȱnotationȱwasȱmeantȱtoȱhumiliateȱand

embarrassȱPlaintiff.ȱȱ(Id.)ȱȱ
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InȱFebruaryȱ2004,ȱDefendantȱyelledȱatȱPlaintiffȱforȱnotȱsettlingȱaȱgrievance,

andȱstatedȱthatȱheȱwasȱtiredȱofȱ“f***ing”ȱwithȱPlaintiffȱandȱthatȱPlaintiffȱwasȱin

theȱwrongȱ“f***ing”ȱbusinessȱandȱthatȱDefendantȱshouldȱsendȱPlaintiffȱbackȱtoȱthe

truck.ȱȱ(Id.ȱ¶ȱ8.)ȱȱAȱmonthȱlater,ȱwhileȱPlaintiffȱwasȱonȱvacation,ȱPlaintiffȱclaims

thatȱDefendantȱleftȱhimȱseveralȱangryȱvoicemailȱmessagesȱasȱPlaintiffȱwasȱnot

returningȱDefendant’sȱphoneȱcalls.ȱȱ(Id.ȱ¶ȱ9.)ȱȱ

Plaintiffȱthenȱjumpsȱtoȱ2011,ȱandȱdetailsȱotherȱinstancesȱinȱwhich

DefendantȱusedȱprofanityȱandȱberatedȱPlaintiff’sȱperformance.ȱȱ(Id.ȱ¶¶ȱ10,ȱ11.)ȱ

HeȱclaimsȱthatȱtheȱUnionȱRecordingȱSecretary,ȱByranȱRadamacher,ȱtoldȱPlaintiff

thatȱDefendantȱdidȱnotȱlikeȱhimȱandȱneverȱwould.ȱȱ(Id.ȱ¶ȱ12.)ȱȱInȱAprilȱ2011,

mattersȱbetweenȱtheȱpartiesȱheatedȱupȱwhenȱDefendantȱbelievedȱPlaintiffȱwas

responsibleȱforȱaȱcompanyȱdecertifyingȱtheȱUnion.ȱȱ(Id.ȱ¶ȱ13.)ȱȱShortlyȱthereafter,

onȱAprilȱ26,ȱ2011,ȱDefendantȱinformedȱPlaintiffȱthatȱheȱwasȱgoingȱtoȱbeȱlaidȱoff.ȱ

(Id.ȱ¶ȱ14;ȱEx.ȱH.)ȱȱPlaintiffȱnonethelessȱworkedȱtheȱfollowingȱweek,ȱandȱrequested

toȱbeȱpaidȱforȱsuchȱwork.ȱȱ(Id.ȱ¶ȱ17.)ȱȱTheȱfollowingȱweek,ȱPlaintiffȱreceived

anotherȱletterȱfromȱDefendant,ȱinformingȱhimȱthatȱheȱwouldȱbeȱlaidȱoffȱeffective

Mayȱ5,ȱ2011,ȱandȱthatȱheȱwouldȱbeȱpaidȱupȱtoȱMayȱ5,ȱ2011.ȱȱ(Id.ȱEx.ȱJ.)ȱȱPlaintiff

claimsȱthatȱafterȱheȱwasȱreinstatedȱtoȱhisȱjobȱinȱJulyȱ2011,ȱDefendantȱdeniedȱhis
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sickȱleaveȱrequestsȱforȱspeciousȱreasons.ȱȱ(Id.ȱEx.ȱR.)ȱȱ

PlaintiffȱassertsȱthatȱanȱelectedȱBusinessȱAgentȱcanȱonlyȱbeȱremovedȱfrom

hisȱpositionȱforȱchargesȱbroughtȱofȱwhichȱheȱisȱgivenȱnoticeȱandȱwhichȱare

provedȱatȱaȱtrial.ȱȱ(Id.ȱExs.ȱKȱ(IBTȱConstitution)ȱandȱLȱ(Localȱ120ȱBylaws).)ȱ

BecauseȱnoȱchargesȱwereȱeverȱbroughtȱagainstȱPlaintiff,ȱheȱarguesȱhisȱlayȱoffȱwas

wrongful,ȱandȱisȱfurtherȱevidenceȱofȱmaliceȱorȱillȬwill.

PlaintiffȱfurtherȱchallengesȱDefendant’sȱsuggestionȱthatȱheȱwasȱlaidȱoffȱfor

economicȱreasonsȱasȱDefendantȱallegedlyȱhiredȱseveralȱreplacementȱbusiness

agentsȱtoȱreplaceȱthoseȱretiring,ȱincludingȱoneȱjustȱpriorȱtoȱPlaintiff’sȱlayȱoff.ȱ

(OhlsonȱDecl.ȱ¶ȱ24.)ȱȱIfȱmoneyȱwereȱaȱproblem,ȱPlaintiffȱargues,ȱDefendantȱneed

notȱhaveȱlaidȱoffȱPlaintiffȱfromȱhisȱposition,ȱheȱsimplyȱcouldȱhaveȱchosenȱnotȱto

replaceȱoneȱofȱtheȱretiringȱbusinessȱagents.ȱȱ

Plaintiffȱalsoȱchallengesȱanyȱsuggestionȱthatȱheȱwasȱlaidȱoffȱforȱpoorȱjob

performance.ȱȱJobȱperformanceȱwasȱnotȱmentionedȱinȱtheȱtwoȱlettersȱsentȱtoȱhim

regardingȱhisȱlayȱoff,ȱandȱheȱwasȱtoldȱbyȱanotherȱBusinessȱAgentȱthatȱDefendant

toldȱhimȱthatȱPlaintiffȱwasȱ“aȱgoodȱbusinessȱagent.”ȱȱ(Decl.ȱofȱJohnȱSchwartz.)ȱ
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PlaintiffȱthusȱarguesȱthatȱtakingȱtheseȱcircumstancesȱunderȱconsiderationȱȬ

useȱofȱprofanityȱandȱotherȱunreasonableȱconductȱtowardȱPlaintiffȱandȱwrongful

layȱoffȱȬȱthereȱisȱaȱquestionȱofȱfactȱwhetherȱDefendantȱactedȱwithȱactualȱmaliceȱor

illȱwillȱwhenȱheȱdecidedȱtoȱlayȱoffȱPlaintiffȱinȱMayȱ2011.ȱȱ

“Aȱbadȱmotiveȱisȱsometimesȱreferredȱtoȱasȱmalice.”ȱȱNordling,ȱ478ȱN.W.2d

atȱ506.ȱȱ“[W]henȱmotiveȱorȱmaliceȱbecomesȱrelevantȱonȱtheȱissueȱofȱimproper

interference,ȱ[]ȱthisȱmaliceȱmustȱbeȱactualȱmalice.”ȱȱId.ȱȱInȱtheȱimmunityȱcontext,

actualȱmaliceȱisȱdefinedȱasȱ“theȱintentionalȱdoingȱofȱaȱwrongfulȱactȱwithoutȱlegal

justificationȱorȱexcuse,ȱor,ȱotherwiseȱstated,ȱtheȱwillfulȱviolationȱofȱaȱknown

right.”ȱȱKariȱv.ȱCityȱofȱMaplewood,ȱ582ȱN.W.2dȱ921,ȱ924ȱ(Minn.ȱ1990).ȱȱ

TheȱCourtȱhasȱreviewedȱtheȱrecordȱandȱfindsȱthatȱPlaintiffȱhasȱfailedȱto

demonstrateȱtheȱexistenceȱofȱgenuineȱissuesȱofȱfactȱasȱtoȱwhetherȱtheȱDefendant

actedȱwithȱactualȱmaliceȱȬȱthatȱisȱwithoutȱlegalȱjustificationȱorȱexcuseȱorȱwillfully

violatedȱPlaintiff’sȱknownȱrights.ȱȱViewingȱtheȱallegationsȱinȱtheȱlightȱmost

favorableȱtoȱPlaintiff,ȱhisȱallegationsȱdemonstrateȱthatȱDefendantȱaddressed

Plaintiffȱusingȱprofaneȱandȱotherwiseȱharshȱlanguageȱwhileȱaddressingȱjob

performanceȱissues.ȱȱTheȱrecordȱfurtherȱdemonstratesȱthatȱPlaintiffȱwasȱnot

dischargedȱorȱotherwiseȱdisciplinedȱbyȱDefendant;ȱratherȱheȱwasȱlaidȬoffȱfromȱhis
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employment,ȱbutȱretainedȱhisȱpositionȱasȱelectedȱbusinessȱagent.ȱȱ(CostelloȱAff.,

OhlsonȱDep.ȱEx.ȱ7ȱ(A).)ȱȱȱHeȱwasȱthereafterȱrecalled,ȱandȱmadeȱwhole.ȱȱ(Id.

OhlsonȱDep.ȱEx.ȱ7(B).)ȱȱ

PlaintiffȱadmittedȱatȱhisȱdepositionȱthatȱasȱSecretaryȬTreasurer,ȱDefendant

hadȱtheȱdutyȱtoȱaddressȱtheȱjobȱperformanceȱofȱBusinessȱAgentsȱandȱthat

Defendantȱwasȱactingȱinȱhisȱofficialȱcapacityȱwhenȱheȱengagedȱinȱtheȱconductȱthat

formsȱtheȱbasisȱofȱhisȱinterferenceȱclaim.ȱȱ(JosephȱAff.,ȱEx.ȱAȱ(OhlsonȱDep.ȱatȱ158

“Q:ȱNow,ȱwhenȱtheȱDefendantȱdidȱtheseȱthingsȱtoȱyou,ȱwasȱheȱactingȱasȱ[]

secretaryȱtreasurerȱofȱLocalȱ120.ȱȱA:ȱYes.ȱȱQ:ȱSoȱheȱwasȱactingȱinȱhisȱofficial

capacityȱasȱsecretaryȱtreasurerȱofȱLocalȱ120,ȱright?ȱȱA:ȱYes.”);ȱSupplemental

JosephȱAff.ȱ(OhlsonȱDep.ȱatȱ250)ȱ(“Q:ȱHe’sȱtheȱsecretaryȱtreasurer.ȱȱHe’sȱnot

actingȱasȱBradȱSlawson,ȱprivateȱcitizen.ȱȱHe’sȱactingȱasȱTeamstersȱLocalȱ120,

right?ȱȱA:ȱYes.”).)ȱȱȱEvidenceȱhasȱbeenȱsubmittedȱwhichȱdemonstratesȱthat

complaintsȱhadȱbeenȱmadeȱaboutȱPlaintiffȱfromȱunionȱmembersȱinȱhisȱassigned

bargainingȱunits.ȱȱ(JosephȱAff.,ȱEx.ȱBȱ(SlawsonȱDep.ȱatȱ41Ȭ42);ȱOhlsonȱDep.ȱEx.

13(C);ȱSlawsonȱDep.ȱExs.ȱS,ȱT.)ȱȱ

PlaintiffȱalsoȱadmittedȱthatȱdespiteȱhisȱallegationsȱthatȱDefendantȱtreated

himȱwithȱactualȱmaliceȱandȱillȬwillȱforȱoverȱaȱtenȱyearȱperiod,ȱtheȱonlyȱchargeȱhe
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everȱbroughtȱagainstȱtheȱUnionȱwasȱinȱ2011ȱinȱresponseȱtoȱhisȱlayȬoff.ȱȱ(Supp.

JosephȱAff.ȱ(OhlsonȱDep.ȱatȱ243Ȭ44);ȱCostelloȱAff.ȱ(OhlsonȱDep.ȱEx.ȱ7ȱ(Charge

DocumentȱdatedȱJuneȱ8,ȱ2011).)ȱ

Inȱaddition,ȱtheȱrecordȱdemonstratesȱthatȱtheȱLocalȱ120ȱhadȱexperienced

financialȱhardships.ȱȱPlaintiffȱadmittedȱthatȱafterȱhisȱlayȬoff,ȱtheȱnumberȱof

businessȱagentsȱdroppedȱfromȱ13ȱtoȱ12ȱandȱthatȱrecentlyȱhiredȱbusinessȱagents

wereȱnotȱnewȱpositions,ȱbutȱwereȱreplacementsȱinȱNorthȱandȱSouthȱDakota;

positionsȱthatȱLocalȱ120ȱhadȱtoȱretain.ȱȱPlaintiffȱadmittedȱthatȱheȱwasȱoffered

theseȱpositions,ȱbutȱthatȱheȱdeclinedȱtheȱoffersȱbecauseȱheȱdidȱnotȱwantȱtoȱmove

toȱanotherȱstate.ȱȱ(JosephȱAff.,ȱEx.ȱAȱ(OhlsonȱDep.ȱatȱ175Ȭ78.)ȱ1

Accordingly,ȱtheȱCourtȱfindsȱthatȱPlaintiffȱhasȱfailedȱtoȱdemonstrateȱthe

existenceȱofȱgenuineȱissuesȱofȱmaterialȱfactȱthatȱDefendantȱactedȱwithȱactual

maliceȱwhenȱheȱallegedlyȱinterferedȱwithȱPlaintiff’sȱemploymentȱcontract.ȱ

Summaryȱjudgmentȱisȱthusȱappropriateȱasȱtoȱthisȱclaim.

1DefendantȱrequestsȱthatȱtheȱCourtȱdisregardȱPlaintiff’sȱdeclarationȱtoȱtheȱextentȱit
containsȱstatementsȱthatȱareȱinconsistentȱwithȱpriorȱdepositionȱtestimony.ȱȱAȱpartyȱmayȱnot
createȱaȱfactȱquestionȱbyȱsubmittingȱanȱaffidavitȱthatȱcontradictsȱhisȱownȱswornȱstatementsȱinȱa
deposition.ȱȱDotsonȱv.ȱDeltaȱConsol.ȱIndus.,ȱInc.,ȱ251ȱF.3dȱ780,ȱ781ȱ(8thȱCir.ȱ2001).ȱȱInȱreviewing

theȱrecordȱtoȱdetermineȱwhetherȱfactȱissuesȱshouldȱpreventȱsummaryȱjudgment,ȱandȱspecifically
anyȱstatementsȱcontainedȱinȱPlaintiff’sȱdeclaration,ȱtheȱCourtȱhasȱtakenȱintoȱconsideration
Plaintiff’sȱdepositionȱtestimonyȱandȱdisregardedȱanyȱstatementȱthatȱconflictedȱwithȱhisȱearlier
depositionȱtestimony.
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B. LMRDAȱClaim

InȱCountȱIIIȱofȱtheȱAmendedȱComplaint,ȱPlaintiffȱallegesȱthatȱDefendant

violatedȱhisȱrightsȱtoȱmeetȱandȱassembleȱfreelyȱwithȱotherȱunionȱmembers,ȱto

expressȱhisȱviews,ȱargumentsȱorȱopinions,ȱandȱtheȱrightȱnotȱtoȱbeȱdisciplined

exceptȱforȱnonpaymentȱofȱduesȱunlessȱheȱwasȱservedȱwithȱspecificȱcharges,ȱgiven

aȱreasonableȱtimeȱtoȱprepareȱhisȱdefenseȱandȱaffordedȱaȱfullȱandȱfairȱhearing,ȱall

inȱviolationȱofȱ29ȱU.S.C.ȱ§ȱ411ȱ(a)(2)ȱandȱ(5).ȱȱ(Am.ȱComp.ȱ¶ȱ28.)ȱȱPlaintiffȱfurther

allegesȱthatȱDefendantȱactedȱ“toȱdepriveȱPlaintiffȱofȱtheȱequalȱopportunityȱtoȱbeȱa

successfulȱcandidateȱforȱelectedȱbusinessȱagent,ȱtoȱdepriveȱotherȱunionȱmembers

ofȱtheirȱrightsȱtoȱcastȱmeaningfulȱvotesȱinȱtheȱnextȱelectionȱofȱelectedȱbusiness

agentsȱ.ȱ.ȱ.ȱ“ȱ(Id.ȱ¶¶ȱȱ30,ȱ31.)ȱȱPlaintiffȱallegesȱthatȱDefendant’sȱactionsȱof

prohibitingȱPlaintiffȱfromȱtalkingȱaboutȱhisȱdisciplineȱwithȱotherȱunionȱmembers

andȱorderingȱPlaintiffȱtoȱstayȱawayȱfromȱotherȱmembersȱwasȱalsoȱaȱviolationȱof

theȱLMRDA.ȱȱ(Id.ȱ¶ȱ32.)ȱȱFinally,ȱPlaintiffȱallegesȱthatȱDefendantȱactedȱto

undermineȱtheȱdemocraticȱfunctionȱofȱtheȱUnion.ȱȱ(Id.ȱ¶ȱ34.)ȱ

Generally,ȱtheȱ“statutoryȱrightsȱofȱassociationȱandȱexpressionȱ[under

LMRDA].ȱ.ȱ.ȱareȱaccordedȱonlyȱtoȱunionȱmembersȱactingȱasȱmembersȱandȱnotȱto

unionȱofficersȱactingȱsolelyȱinȱtheirȱofficialȱcapacityȱasȱofficers.”ȱȱJohnsonȱv.ȱKay,
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860ȱF.2dȱ529,ȱ536ȱ(2dȱCir.ȱ1988)ȱ(citingȱFinneganȱv.ȱLeu,ȱ456ȱU.S.ȱ431,ȱ436Ȭ37

(1982)).ȱ

[LMRDA]ȱ.ȱ.ȱ.ȱȱguarantee[s]ȱequalȱvotingȱrights,ȱandȱrightsȱofȱspeechȱand
assembly,ȱtoȱ‘[e]veryȱmemberȱofȱaȱlaborȱorganization.’ȱȱInȱaddition,ȱ§ȱ609ȱof
theȱActȱ[]ȱrendersȱitȱunlawfulȱforȱaȱunionȱorȱitsȱrepresentativesȱ‘toȱfine,
suspend,ȱexpel,ȱorȱotherwiseȱdisciplineȱanyȱofȱitsȱmembersȱforȱexercising
anyȱrightȱtoȱwhichȱheȱisȱentitledȱunderȱtheȱprovisionsȱofȱthisȱAct.’ȱȱItȱis
readilyȱapparent,ȱbothȱfromȱtheȱȱlanguageȱofȱtheseȱprovisionsȱandȱfromȱthe
legislativeȱhistoryȱofȱ[theȱLMRDA],ȱthatȱitȱwasȱrankȬandȬfileȱunion
membersȬnotȱunionȱofficersȱorȱemployees,ȱasȱsuchȬwhomȱCongressȱsought
toȱprotect.

Finnegan,ȱ456ȱU.S.ȱatȱ436Ȭ37.ȱȱ“Anȱallegationȱthatȱanȱofficerȱhasȱbeenȱdeprivedȱof

rightsȱasȱanȱofficerȱisȱthusȱinsufficientȱtoȱestablishȱjurisdiction.”ȱȱJohnson,ȱ860ȱF.2d

atȱ536.ȱȱHowever,ȱ“anȱattackȱlargelyȱfocusingȱuponȱaȱunionȱofficerȱmay,ȱunder

someȱcircumstances,ȱ‘directlyȱthreatenȱtheȱfreedomȱofȱmembersȱtoȱspeakȱout,’ȱand

thereforeȱviolateȱtheȱLMRDA,ȱwhereȱ‘asȱaȱresultȱofȱestablishedȱunionȱhistoryȱor

articulatedȱpolicy’ȱthereȱisȱ‘aȱdeliberateȱattemptȱbyȱunionȱofficialsȱtoȱsuppress

dissentȱwithinȱtheȱunion.’”ȱȱId.ȱ(internalȱcitationsȱomitted).ȱ

PlaintiffȱhasȱassertedȱnoȱallegationsȱinȱtheȱAmendedȱComplaintȱthatȱeven

suggestȱthatȱDefendantȱactedȱpursuantȱtoȱ“anȱestablishedȱunionȱhistoryȱor

articulatedȱpolicy”ȱtoȱdeliberatelyȱsuppressȱdissentȱwithinȱtheȱunion.ȱȱInȱfact,ȱat

hisȱdeposition,ȱPlaintiffȱtestifiedȱthatȱheȱcouldȱonlyȱspeculateȱasȱtoȱthe
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Defendant’sȱmotivationȱforȱhisȱallegedȱconduct.ȱȱ(JosephȱDecl.ȱEx.ȱ1ȱ(OhlsonȱDep.

168Ȭ70).)ȱ

Instead,ȱPlaintiffȱallegesȱthatȱDefendantȱremovedȱhimȱfromȱhisȱpositionȱas

BusinessȱAgentȱtoȱcreateȱtheȱappearanceȱofȱapathyȱandȱincompetenceȱinȱorderȱto

causeȱPlaintiffȱtoȱloseȱtheȱelectionȱforȱofficeȱinȱDecemberȱ2011,ȱandȱthatȱsuch

conductȱdeprivedȱhimȱhisȱrightsȱasȱaȱunionȱmemberȱtoȱrunȱforȱelection.ȱȱȱIn

support,ȱPlaintiffȱhasȱsubmittedȱaȱpieceȱofȱcampaignȱmaterialȱthatȱwasȱposted

duringȱtheȱelection,ȱwhichȱaccusedȱPlaintiffȱofȱbeingȱAWOL.ȱ(OhlsonȱDecl.ȱ¶ȱ34,

Ex.ȱS.)ȱȱȱPlaintiffȱfurtherȱassertsȱthatȱDefendantȱorderedȱhimȱnotȱtoȱtalkȱwithȱother

unionȱmembersȱaboutȱhisȱ“suspensionȱorȱdischarge”ȱandȱthatȱheȱwasȱtoȱhave

nothingȱtoȱdoȱwithȱotherȱmembers.ȱȱ(OhlsonȱDecl.ȱ¶ȱ25.)ȱȱDuringȱhisȱdeposition,

however,ȱPlaintiffȱadmittedȱthatȱheȱdidȱnotȱhaveȱanyȱfactsȱtoȱsupportȱtheȱclaim

thatȱDefendantȱinterferedȱwithȱhisȱunionȱrightsȱtoȱrunȱforȱoffice.ȱȱ(JosephȱDecl.ȱEx.

1ȱ(OhlsonȱDep.ȱ168Ȭ70).)ȱȱPlaintiffȱfurtherȱtestifiedȱthatȱheȱfreelyȱcampaignedȱfor

theȱpositionȱofȱPresidentȱofȱtheȱLocalȱ120ȱinȱ2011ȱandȱthatȱtheȱelectionȱwasȱfair.ȱ

(Id.ȱatȱ73.)ȱȱȱ

Plaintiffȱalsoȱarguesȱthatȱrenderingȱaȱmanȱineligibleȱfromȱseekingȱunion

officeȱaffectsȱhisȱstatusȱasȱaȱmemberȱofȱtheȱunionȱandȱthatȱheȱthereforeȱcanȱseek
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reliefȱunderȱtheȱLMRDA,ȱcitingȱtoȱSchonfeldȱv.ȱPenza,ȱ477ȱF.2dȱ899,ȱ904ȱ(2dȱCir.

1973).ȱȱPlaintiff’sȱrelianceȱonȱSchonfeldȱisȱmisplaced,ȱhowever.ȱȱInȱSchonfeld,ȱone

ofȱtheȱplaintiffsȱhadȱbeenȱremovedȱfromȱofficeȱandȱdeclaredȱineligibleȱtoȱrunȱfor

officeȱforȱfiveȱyearsȱbyȱtheȱunion’sȱdistrictȱcouncil.ȱȱId.ȱatȱ901.ȱȱHere,ȱthereȱisȱno

evidenceȱthatȱDefendantȱorȱtheȱLocalȱ120ȇsȱBoardȱdeclaredȱPlaintiffȱineligibleȱto

runȱforȱoffice.ȱȱInȱfact,ȱthereȱisȱnoȱdisputeȱthatȱPlaintiffȱwasȱallowedȱtoȱrunȱinȱthe

2011ȱelection.ȱ

ȱ Finally,ȱtoȱtheȱextentȱPlaintiffȱisȱallegingȱthatȱhisȱrightsȱasȱtheyȱrelateȱtoȱthe

2011ȱelectionȱwereȱviolated,ȱsuchȱclaimȱmustȱbeȱbroughtȱbyȱtheȱSecretaryȱof

Labor,ȱandȱisȱnotȱactionableȱinȱaȱcivilȱactionȱbyȱaȱunionȱmemberȱorȱformerȱunion

officer.ȱȱSeeȱ29ȱU.S.C.ȱ§ȱ§ȱ482(a)ȱandȱ483;ȱBradleyȱv.ȱAm.ȱPostalȱWorkers’ȱUnion,

962ȱF.2dȱ800,ȱ802ȱ(8thȱCir.ȱ1992)ȱ(plaintiff’sȱclaimȱthatȱheȱwasȱdeprivedȱofȱaȱfair

electionȱandȱtheȱrightȱofȱparticipationȱareȱgovernedȱbyȱTitleȱIVȱofȱtheȱLMRDA,

whichȱrequiresȱaȱclaimȱtoȱbeȱfiledȱwithȱSecretaryȱofȱLabor).ȱȱ

BecauseȱPlaintiffȱhasȱfailedȱtoȱdemonstrateȱthatȱfactȱissuesȱexistsȱasȱto

whetherȱheȱisȱentitledȱtoȱreliefȱunderȱLMRDA,ȱDefendantȱhasȱthusȱdemonstrated

thatȱheȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlawȱwithȱrespectȱtoȱthisȱclaim.
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ITȱISȱHEREBYȱORDEREDȱthatȱDefendant’sȱMotionȱforȱSummary

Judgmentȱ[Doc.ȱNo.ȱ32]ȱisȱGRANTED.ȱȱThisȱactionȱisȱdismissedȱwithȱprejudice.

LETȱJUDGMENTȱBEȱENTEREDȱACCORDINGLY.

Date: ȱNovemberȱ29,ȱ2012
s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt

CivilȱNo.ȱ11Ȭ2104ȱ(MJD/JJG)
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