
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

R.J.ȱZayed,ȱinȱhisȱcapacityȱasȱ
courtȱappointedȱreceiverȱforȱthe
EstatesȱofȱTrevorȱG.ȱCookȱetȱal.,

Plaintiff, MEMORANDUMȱOPINION
ANDȱORDER

v. CivilȱNo.ȱ12Ȭ269ȱ(MJD/FLN)

PeregrineȱFinancialȱGroup,ȱInc.,

Defendant.

________________________________________________________________

WilliamȱT.ȱReid,ȱIV,ȱRachelȱS.ȱFleishman,ȱGregoryȱS.ȱSchwegmann,ȱand
CraigȱA.ȱBoneau,ȱReidȱCollinsȱ&ȱTsaiȱLLPȱandȱR.J.ȱZayed,ȱTaraȱC.ȱNorgardȱand
SamuelȱT.ȱLockner,ȱCarlsonȱCaspersȱVandenburghȱ&ȱLindquist,ȱCounselȱfor
Plaintiff.

JessicaȱL.ȱRoe,ȱKutakȱRockȱLLP,ȱandȱNicholasȱP.ȱIavarone,ȱTheȱIavarone
LawȱFirmȱPCȱandȱRebeccaȱJ.ȱWing,ȱPeregrineȱFinancialȱGroup,ȱInc.,ȱCounselȱfor
Defendant.

________________________________________________________________

ThisȱisȱanȱactionȱbroughtȱbyȱtheȱReceiverȱseekingȱtheȱreturnȱofȱfundsȱunder

theȱMinnesotaȱUniformȱFraudulentȱTransferȱActȱ(“MUFTA”),ȱMinn.ȱStat.ȱ§

513.44.ȱȱTheȱReceiverȱallegesȱthatȱmillionsȱofȱdollarsȱfromȱReceivershipȱEntities

wereȱtransferredȱtoȱaccountsȱatȱDefendantȱPeregrineȱFinancialȱGroup,ȱInc.

(“PFG”)ȱwithȱtheȱintentȱtoȱhinder,ȱdelayȱorȱdefraudȱcreditorsȱofȱtheȱReceivership
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Entities.

CurrentlyȱbeforeȱtheȱCourtȱisȱPFG’sȱmotionȱtoȱtransferȱvenueȱtoȱthe

NorthernȱDistrictȱofȱIllinois.

FactualȱBackgroundȱ

PlaintiffȱR.J.ȱZayedȱisȱtheȱcourtȬappointedȱreceiverȱforȱtheȱestatesȱofȱTrevor

Cook,ȱPatrickȱKiley,ȱJasonȱBeckman,ȱandȱtheȱvariousȱentitiesȱownedȱorȱcontrolled

byȱthem,ȱreferredȱtoȱasȱtheȱReceivershipȱEntities.ȱȱPFGȱisȱaȱfuturesȱcommission

merchantȱ(“FCM”)ȱthatȱsolicitsȱand/orȱhandlesȱordersȱforȱtheȱpurchaseȱorȱsaleȱof

futuresȱcontracts.ȱȱ(Id.ȱ¶ȱ5.)ȱȱInȱ2005,ȱTrevorȱCookȱisȱallegedȱtoȱhaveȱtraded

ReceivershipȱfundsȱinȱforeignȱcurrencyȱtradingȱatȱPFGȱthroughȱvariousȱaccounts

ownedȱorȱcontrolledȱbyȱCookȱtotalingȱapproximatelyȱ$48ȱmillion.ȱȱ(Id.ȱ¶ȱ8.)

TheȱReceiverȱfiledȱthisȱactionȱagainstȱPFG,ȱassertingȱaȱnumberȱofȱclaimsȱ

pursuantȱtoȱMUFTA.ȱȱ(Complaintȱ¶ȱ1.)ȱȱItȱisȱtheȱReceiver’sȱpositionȱthatȱtransfers

madeȱthroughȱaccountsȱownedȱorȱcontrolledȱbyȱCookȱatȱPFGȱwereȱmadeȱwithȱthe

intentȱtoȱhinder,ȱdelayȱorȱdefraudȱcreditorsȱofȱtheȱReceivershipȱEntitiesȱandȱthat

PFGȱdidȱnotȱreceiveȱsuchȱtransfersȱinȱgoodȱfaith.ȱ
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MotionȱtoȱTransferȱVenue

PFGȱseeksȱtoȱtransferȱthisȱactionȱtoȱtheȱNorthernȱDistrictȱofȱIllinois.ȱȱPFG

assertsȱthatȱaȱReceivershipȱEntity,ȱUBSȱDiversifiedȱGrowth,ȱLLCȱd/b/aȱUBS

DiversifiedȱLLCȱ(“UBS”),ȱenteredȱintoȱanȱindependentȱForexȱbrokerȱagreement

withȱPFGȱthatȱcontainsȱaȱchoiceȱofȱlawȱprovisionȱprovidingȱtheȱparties’

agreementȱwouldȱbeȱgovernedȱbyȱIllinoisȱlaw,ȱasȱwellȱasȱaȱforumȱselectionȱclause,

thatȱprovidesȱthatȱ“allȱactions,ȱdisputes,ȱclaimsȱorȱproceedings,ȱ.ȱ.ȱ.ȱarising

directlyȱorȱindirectlyȱinȱconnectionȱwith,ȱoutȱof,ȱorȱrelatedȱtoȱorȱfromȱthis

Agreementȱ.ȱ.ȱ.ȱshallȱbeȱadjudicatedȱ.ȱ.ȱ.ȱȱwithinȱtheȱCityȱofȱChicago,ȱStateȱof

Illinois.”ȱȱ(O’MearaȱDecl.ȱEx.ȱA,ȱ¶ȱ25.0ȱp.ȱ14.)ȱȱAdditionalȱReceivershipȱEntities,

MarketȱShot,ȱLLC,ȱOxfordȱFXȱGrowth,ȱLP,ȱOxfordȱGlobalȱFXȱLLC,ȱasȱwellȱas

TrevorȱG.ȱCookȱandȱChristopherȱPettengill,ȱeachȱexecutedȱaȱcustomerȱagreement

withȱPFGȱthatȱincludedȱsimilarȱchoiceȱofȱlawȱandȱforumȱselectionȱprovisions.ȱȱ(Id.

Exs.ȱBȬJ.)ȱȱPFGȱarguesȱthatȱtheȱforumȱselectionȱclausesȱcontainedȱinȱtheȱabove

agreementsȱareȱbroadȱandȱrequireȱthatȱthisȱactionȱbeȱtransferredȱtoȱIllinois,ȱasȱthe

claimsȱassertedȱhereinȱariseȱ“directlyȱorȱindirectlyȱinȱconnectionȱwith,ȱoutȱof,ȱor

relatedȱtoȱorȱfromȱthisȱAgreementȱ.ȱ.ȱ.ȱ“ȱ(Id.ȱEx.ȱAȱ¶ȱ25;ȱExs.ȱBȬJȱ¶¶ȱ40ȱorȱ42.)ȱȱȱ
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Aȱmotionȱtoȱtransferȱvenueȱisȱgovernedȱbyȱstatute.ȱȱ“Forȱtheȱconvenienceȱof

partiesȱandȱwitnesses,ȱinȱtheȱinterestȱofȱjustice,ȱaȱdistrictȱcourtȱmayȱtransferȱany

civilȱactionȱtoȱanyȱotherȱdistrictȱorȱdivisionȱwhereȱitȱmightȱhaveȱbeenȱbrought.”ȱ

28ȱU.S.C.ȱ§ȱ1404ȱ(a).ȱȱInȱdeterminingȱwhetherȱtransferȱisȱappropriate,ȱtheȱCourtȱis

notȱlimitedȱtoȱtheȱfactorsȱlistedȱinȱsectionȱ1404(a).ȱȱInstead,ȱtheȱCourtȱcanȱconsider

aȱnumberȱofȱfactors,ȱincludingȱaȱvalidȱandȱapplicableȱforumȱselectionȱclause.ȱ

TerraȱInt’l,ȱInc.ȱv.ȱMiss.ȱChem.ȱCorp.,ȱ119ȱF.3dȱ688,ȱ691ȱ(8thȱCir.ȱ1997).ȱȱThe

determinationȱofȱwhetherȱtoȱtransferȱvenueȱ“require[s]ȱaȱcaseȬbyȬcaseȱevaluation

ofȱtheȱparticularȱcircumstancesȱatȱhandȱandȱaȱconsiderationȱofȱallȱrelevant

factors.”ȱȱId.

Aȱvalidȱforumȱselectionȱclauseȱisȱaȱsignificantȱfactorȱthatȱshouldȱfigure

centrallyȱinȱtheȱdistrictȱcourt’sȱdeterminationȱofȱwhetherȱtransferȱofȱvenueȱis

appropriate.ȱȱStewartȱOrg.,ȱInc.ȱv.ȱRicohȱCorp.,ȱ487ȱU.S.ȱ22,ȱ29ȱ(1988).ȱȱ“[F]orum

selectionȱclausesȱ[are]ȱenforceableȱunlessȱitȱisȱinvalidȱorȱenforcementȱwouldȱbe

unreasonableȱandȱunjust.”ȱȱDominiumȱAustinȱPartners,ȱLLCȱv.ȱEmerson,ȱ248ȱF.3d

720,ȱ726ȱ(8thȱCir.ȱ2001).ȱȱ

TheȱReceiverȱassertsȱthatȱtheȱforumȱselectionȱclausesȱcontainedȱinȱtheȱPFG

customerȱandȱbrokerȱagreementsȱareȱnotȱimplicatedȱinȱthisȱcase,ȱbecauseȱthe

4



claimsȱassertedȱhereinȱdoȱnotȱariseȱoutȱofȱthoseȱagreements.ȱȱInstead,ȱtheȱclaims

assertedȱinȱthisȱactionȱariseȱunderȱMUFTA.ȱȱWhileȱtheȱcomplaintȱimplicitly

assumesȱthatȱtheȱtermsȱofȱtheȱagreementsȱwereȱfollowed,ȱtheȱassertedȱclaimsȱdo

notȱariseȱoutȱofȱtheȱagreements’ȱterms.ȱȱInstead,ȱtheȱbrokerȱandȱcustomer

agreementsȱareȱcitedȱinȱtheȱcomplaintȱonlyȱtoȱdemonstrateȱtheȱvariousȱwaysȱin

whichȱPFG’sȱbusinessȱmodelȱcreatedȱincentivesȱforȱPFGȱtoȱignoreȱtheȱobvious

fraudȱandȱtoȱdemonstrateȱgenerallyȱhowȱPFGȱdoesȱbusiness.ȱȱ(SeeȱComplaintȱ¶¶

119Ȭ126.)ȱȱTheȱReceiverȱalsoȱarguesȱthatȱtheȱforumȱselectionȱandȱchoiceȱofȱlaw

provisionsȱdoȱnotȱapplyȱtoȱtheȱcreditorsȱofȱaȱPonziȱscheme.ȱȱ

TheȱCourtȱagreesȱthatȱtheȱforumȱselectionȱandȱchoiceȱofȱlawȱprovisionsȱdo

notȱgovernȱtheȱappropriateȱvenueȱforȱthisȱaction.ȱȱFirst,ȱitȱisȱclearȱthatȱtheȱclaims

assertedȱhereinȱdoȱnotȱariseȱfromȱtheȱPFGȱbrokerȱandȱcustomerȱagreements;ȱeach

claimȱisȱbroughtȱpursuantȱtoȱMUFTAȱwhichȱprovidesȱreliefȱtoȱcreditorsȱthat

sufferȱdamagesȱdueȱtoȱcertainȱfraudulentȱtransfers.ȱȱMinn.ȱStat.ȱ§ȱ513.47(a).ȱȱSee

alsoȱBartholomewȱv.ȱAvalonȱCapitalȱGroup,ȱInc.,ȱ828ȱF.ȱSupp.2dȱ1019,ȱ1025ȱ(D.

Minn.ȱ2009)ȱ(recognizingȱthatȱMUFTAȱprotectsȱcreditors,ȱnotȱtransferorsȱofȱdebt,

andȱthatȱonlyȱcreditorsȱcanȱrecoverȱthereunder).ȱȱBecauseȱthisȱcaseȱinvolvesȱa

Ponziȱscheme,ȱtheȱReceivershipȱEntitiesȱareȱconsideredȱvictimsȱofȱtheȱfraudȱand
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thusȱcreditorsȱofȱtheȱPonziȱscheme.ȱȱU.S.ȱCommodityȱFuturesȱTradingȱComm’nȱv.

Cook,ȱNo.ȱ11Ȭ1042ȱ(SRN/FLN)ȱOrderȱAdoptingȱReportȱandȱRecommendation

datedȱJuneȱ1,ȱ2011ȱatȱ8Ȭ9ȱ(Doc.ȱNo.ȱ108)ȱ(citingȱScholesȱv.ȱLehmann,ȱ56ȱF.3dȱ750

(7thȱCir.ȱ1995)).ȱȱSeeȱalsoȱBartholomew,ȱ828ȱF.ȱSupp.2dȱatȱ1026ȱ(findingȱthat

MinnesotaȱlawȱsupportsȱpropositionȱthatȱaȱreceiverȱcanȱbringȱMUFTAȱclaimsȱon

behalfȱofȱthirdȱpartyȱcreditors).ȱȱ

Inȱaddition,ȱthisȱCourtȱhasȱauthorizedȱtheȱReceiverȱtoȱbringȱsummary

proceedings,ȱsuchȱasȱthis,ȱforȱ“purposesȱofȱrecoveringȱinvestorȱassetsȱtransferred

toȱthirdȱpartiesȱbyȱCookȱpursuantȱtoȱtheȱPonziȱScheme.”ȱ(CivilȱNo.ȱ09Ȭ3332ȱ(Doc.

No.ȱ350ȱatȱ4);ȱCivilȱNo.ȱ09Ȭ3333ȱ(Doc.ȱNo.ȱ380ȱatȱ4).)

ȱȱ BecauseȱtheȱReceiverȱhasȱtheȱauthorityȱtoȱassertȱMUFTAȱclaimsȱonȱbehalf

ofȱtheȱcreditorsȱofȱtheȱPonziȱscheme,ȱandȱbecauseȱtheseȱclaimsȱdoȱnotȱariseȱfrom

theȱPFGȱbrokerȱandȱcustomerȱagreements,ȱtheȱforumȱselectionȱclauseȱandȱchoice

ofȱprovisionsȱcontainedȱthereinȱdoȱnotȱrequireȱtransferȱofȱthisȱcaseȱtoȱIllinois.ȱȱSee

Stateȱex.ȱrel.ȱHatchȱv.ȱCrossȱCountryȱBank,ȱInc.,ȱ703ȱN.W.2dȱ562,ȱ569ȱ(Minn.ȱCt.

App.ȱ2005)ȱ(findingȱthatȱaȱnonpartyȱtoȱcontractȱwasȱnotȱboundȱbyȱcontract’s

arbitrationȱprovision).ȱȱSeeȱalsoȱInȱreȱAstroPowerȱLiquidatingȱTrust,ȱ335ȱB.R.ȱ309,

328ȱ(Bankr.ȱD.ȱDel.ȱ2005)ȱ(findingȱfraudulentȱtransferȱclaimsȱbroughtȱby
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liquidatingȱtrustȱdidȱnotȱariseȱoutȱofȱcontractȱcontainingȱforumȱselectionȱclause,

andȱwereȱbroughtȱonȱbehalfȱofȱcreditors,ȱthereforeȱforumȱselectionȱclauseȱdidȱnot

barȱfraudulentȱtransferȱclaimsȱfromȱproceedingȱinȱbankruptcyȱproceeding);ȱInȱre

CharysȱHoldingȱCo,ȱInc.,ȱ443ȱB.R.ȱ628,ȱ635ȱ(Bankr.ȱD.ȱDel.ȱ2010)ȱ(same).ȱȱȱ

Asȱtoȱtheȱ§ȱ1404ȱfactorsȱȬȱconvenienceȱofȱtheȱpartiesȱandȱwitnessesȱandȱthe

interestȱofȱjusticeȱȬȱPFGȱassertsȱthatȱallȱfundsȱforȱtheseȱaccountsȱwereȱsentȱtoȱPFG

inȱChicago,ȱIllinoisȱandȱdepositedȱinȱfinancialȱinstitutionsȱinȱChicago.ȱȱ(Id.ȱ¶¶ȱ

13Aȱandȱ13B.)ȱȱPFGȱassertsȱitsȱpersonnelȱareȱlocatedȱinȱChicago,ȱandȱall

transactionsȱwereȱapprovedȱbyȱPFGȱpersonnelȱinȱChicago.ȱȱ(Id.ȱ¶¶ȱ13CȬG.)ȱȱPFG

furtherȱassertsȱthatȱtheȱpersonsȱonȱwhoseȱbehalfȱtheȱReceiverȱisȱseekingȱrecovery

areȱlocatedȱthroughoutȱtheȱUnitedȱStatesȱȬȱtheyȱareȱnotȱconcentratedȱin

Minnesota.ȱȱCounselȱforȱtheȱReceiverȱhaveȱofficesȱinȱTexasȱandȱNewȱYork.ȱȱThe

ReceiverȱassertsȱthatȱPFGȱisȱactuallyȱincorporatedȱinȱIowa,ȱandȱthatȱmanyȱofȱits

employeesȱworkȱorȱresideȱinȱIowa.ȱȱFurther,ȱmanyȱofȱtheȱpartiesȱtoȱtheȱPonzi

schemeȱatȱissueȱareȱlocatedȱinȱMinnesota,ȱandȱmanyȱofȱtheȱrelevantȱdocuments

areȱlocatedȱinȱMinnesota.ȱȱȱȱȱ

TheȱCourtȱfindsȱthatȱtheȱconvenienceȱofȱtheȱpartiesȱandȱwitnesses,ȱandȱthe

interestsȱofȱjustice,ȱareȱservedȱbyȱdenyingȱPFG’sȱmotionȱtoȱtransfer.ȱȱThisȱCourtȱ
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hasȱpresidedȱoverȱtheȱSECȱandȱCFTCȱactionsȱconcerningȱthisȱPonziȱscheme,ȱas

wellȱasȱaȱnumberȱofȱrelatedȱactions,ȱsinceȱmidȱ2009.ȱȱThisȱCourtȱalsoȱpresided

overȱtheȱcriminalȱtrialȱofȱthreeȱdefendantsȱthatȱwereȱconvictedȱofȱmultipleȱcounts

ofȱfraudȱconcerningȱthisȱPonziȱscheme.ȱȱTheȱReceiverȱisȱalsoȱinvolvedȱofȱa

numberȱofȱsimilarȱsummaryȱproceedingsȱinȱthisȱDistrict.ȱȱAccordingly,

maintainingȱthisȱactionȱinȱthisȱDistrictȱservesȱtheȱinterestȱofȱjusticeȱandȱjudicial

economy.ȱȱ

ITȱISȱHEREBYȱORDEREDȱthatȱDefendant’sȱMotionȱtoȱTransferȱ[Doc.ȱNo.ȱ8]

isȱDENIED.

Date:ȱȱȱȱJuneȱ22,ȱ2012

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt
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