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EncompassȱIndemnityȱCo.,

Defendant.

___________________________________________________________________

PatrickȱT.ȱTierney,ȱCollins,ȱBuckley,ȱSauntryȱ&ȱHaugh,ȱP.L.L.P.,ȱCounsel
forȱPlaintiff.

BrianȱA.ȱWoodȱandȱChristopherȱL.ȱGoodman,ȱLind,ȱJensen,ȱSullivanȱ&
Peterson,ȱP.A.,ȱCounselȱforȱDefendant.
___________________________________________________________________

I. Introduction

Thisȱisȱanȱactionȱforȱbreachȱofȱanȱinsuranceȱcontractȱthatȱarisesȱfrom

propertyȱdamageȱtoȱtheȱbasementȱofȱPlaintiff’sȱhomeȱfromȱaȱbrokenȱdrainȱpipe.ȱ

DefendantȱEncompassȱIndemnityȱCo.ȱ(“Encompass”)ȱinsuredȱPlaintiff’sȱresidence

underȱaȱhomeowner’sȱpolicy,ȱandȱPlaintiffȱsubmittedȱaȱclaimȱwithȱregardȱtoȱthe

damageȱtoȱherȱbasement.ȱȱEncompassȱdeniedȱtheȱclaimȱonȱtheȱbasisȱthatȱthe

allegedȱdamageȱfellȱwithinȱcertainȱcoverageȱexclusions.
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II. Background

A. DamageȱtoȱProperty

OnȱorȱaboutȱMayȱ10,ȱ2011,ȱPlaintiffȱreturnedȱtoȱherȱhomeȱandȱnoticedȱaȱbad

smellȱcomingȱfromȱherȱbasement.ȱȱ(GoodmanȱAff.,ȱEx.ȱAȱ(PlaintiffȱDep.ȱatȱ17).)ȱ

Sheȱwentȱdownȱtoȱtheȱbasement,ȱandȱnoticedȱblackȱmoldȱonȱtheȱbasementȱfloor

andȱcornersȱofȱtheȱwalls,ȱnearȱtheȱbasementȱbathroom.ȱȱ(Id.ȱatȱ33Ȭ34.)ȱȱPlaintiff

immediatelyȱleftȱtheȱhomeȱandȱcalledȱherȱmother,ȱSusanȱAnderson.ȱȱ(Id.ȱatȱ19.)

AndersonȱthenȱcalledȱcontractorȱTimȱMorrisȱandȱaskedȱhimȱtoȱinvestigateȱthe

sourceȱofȱtheȱmold.ȱȱ(Id.)ȱȱAndersonȱandȱMorrisȱwentȱtoȱtheȱhomeȱandȱexamined

Plaintiff’sȱbasementȱandȱdiscoveredȱwaterȱunderȱtheȱsubfloorȱinȱtheȱbasement.ȱ

(TierneyȱAff.,ȱEx.ȱCȱ(AndersonȱDep.ȱatȱ30).)ȱȱThereafter,ȱAndersonȱmadeȱaȱclaim

withȱtheȱinsuranceȱprovider,ȱEncompass.ȱȱ(Id.)

OnȱorȱaboutȱMayȱ20,ȱ2011,ȱAndersonȱandȱMorrisȱmetȱwithȱRickȱGehrmann,

anȱadjusterȱforȱEncompass.ȱȱ(GoodmanȱAff.,ȱEx.ȱCȱ(AndersonȱDep.ȱatȱ43);ȱEx.ȱD

(MorrisȱDep.ȱatȱ33).)ȱȱGehrmannȱtookȱaȱnumberȱofȱphotographsȱofȱtheȱbasement,

andȱaskedȱMorrisȱifȱheȱknewȱtheȱoriginȱandȱcauseȱofȱtheȱwaterȱdamage.ȱȱ(Id.ȱEx.ȱD

(MorrisȱDep.ȱatȱ33).)ȱȱȱGehrmannȱthenȱtoldȱMorrisȱthatȱEncompassȱwouldȱpay

Morrisȱtoȱdetermineȱtheȱsourceȱofȱtheȱdamage.ȱȱ(Id.,ȱEx.ȱCȱ(AndersonȱDep.ȱatȱ44);
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TierneyȱAff.,ȱEx.ȱBȱ(MorrisȱDep.ȱatȱ39).)ȱ

InȱaȱletterȱdatedȱMayȱ24,ȱ2011,ȱGehrmannȱnotifiedȱPlaintiffȱthatȱEncompass

wasȱreservingȱitsȱrightsȱunderȱtheȱPolicyȱtoȱassertȱanyȱandȱallȱpolicyȱdefenses.ȱ

(TierneyȱAff.,ȱEx.ȱE.)ȱȱGehrmannȱfurtherȱnotifiedȱPlaintiffȱofȱherȱdutyȱunderȱthe

Policyȱtoȱprotectȱtheȱpropertyȱfromȱfurtherȱharmȱbyȱmakingȱallȱnecessaryȱrepairs

andȱtoȱkeepȱanȱaccurateȱrecordȱofȱrepairȱexpenses.ȱȱ(Id.)ȱȱTheȱletterȱfurther

notifiedȱPlaintiffȱofȱcertainȱexclusionsȱcontainedȱinȱtheȱPolicy,ȱsuchȱasȱlosses

causedȱbyȱwaterȱdamage,ȱandȱforȱdamageȱcausedȱbyȱaȱcontinuousȱseepageȱfrom

plumbing,ȱandȱmoldȱdamageȱcausedȱbyȱcontinuousȱorȱrepeatedȱseepageȱor

leakageȱfromȱplumbing.ȱȱ(Id.)ȱȱAȱsimilarȱletterȱwasȱsent,ȱdatedȱJuneȱ2,ȱ2011.ȱ

(SecondȱGoodmanȱAff.,ȱEx.ȱM.)ȱȱ

BetweenȱMayȱ20,ȱ2011ȱandȱAugustȱorȱSeptemberȱ2011,ȱPlaintiffȱdidȱnot

returnȱtoȱtheȱhomeȱtoȱpickȱupȱherȱmail.ȱȱ(GoodmanȱAff.,ȱEx.ȱAȱ(PlaintiffȱDep.ȱat

40Ȭ43).)ȱȱPlaintiffȱdoesȱnotȱrecallȱreceivingȱanyȱcorrespondenceȱfromȱEncompass

aboutȱtheȱclaim.ȱȱ(Id.ȱatȱ43.)ȱȱPlaintiffȱdiscussedȱherȱclaimȱwithȱherȱinsurance

agent,ȱTomȱFierst,ȱonȱoneȱoccasionȱbutȱdidȱnotȱtalkȱwithȱanyoneȱassociatedȱwith

Encompass.ȱȱ(Id.ȱatȱ21Ȭ22.)ȱȱInȱfact,ȱPlaintiffȱadmittedȱthatȱsheȱhasȱnoȱknowledge
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ofȱtheȱworkȱdoneȱtoȱherȱhomeȱbecauseȱherȱmotherȱhandledȱtheȱclaim1.ȱȱ(Id.ȱatȱ47.)ȱ

Thereȱwasȱaȱlapse,ȱhowever,ȱbetweenȱtheȱtimeȱtheȱclaimȱwasȱfiledȱandȱtheȱtime

PlaintiffȱprovidedȱEncompassȱtheȱwrittenȱauthorizationȱnecessaryȱtoȱallow

Encompassȱagentsȱtoȱdiscussȱtheȱclaimȱwithȱherȱmother.ȱ(Id.ȱEx.ȱH.)

EncompassȱassertsȱthatȱneitherȱPlaintiffȱorȱAndersonȱrespondedȱtoȱanyȱof

Encompass’ȱrequestsȱtoȱreȬenterȱtheȱhomeȱandȱinvestigateȱtheȱclaimȱuntilȱafter

Morrisȱhadȱtakenȱdownȱallȱofȱtheȱbasementȱwallsȱandȱflooring.ȱȱAnderson

contendsȱthatȱsheȱdidȱcallȱGehrmannȱnumerousȱtimes,ȱbutȱthatȱheȱdidȱnotȱreturn

herȱcalls.ȱȱAndersonȱassertsȱthatȱsheȱthenȱcalledȱBrianȱBrady,ȱGehrmann’s

supervisor,ȱonȱJuneȱ1,ȱ2011,ȱbecauseȱsheȱfeltȱnothingȱwasȱhappeningȱwithȱthe

claim.ȱȱ(Id.ȱEx.ȱCȱ(AndersonȱDep.ȱatȱ63;ȱTierneyȱAff.ȱEx.ȱDȱ(BradyȱDep.ȱatȱ34).)ȱ

Bradyȱassertsȱthatȱheȱimmediatelyȱreturnedȱherȱcall,ȱandȱtheȱtwoȱdiscussedȱhiring

AmericanȱLeakȱDetectionȱ(“ALD”)ȱtoȱdetermineȱtheȱsourceȱofȱtheȱleak.ȱȱ(Tierney

Aff.,ȱEx.ȱDȱ(BradyȱDep.ȱatȱ35).)ȱȱAndersonȱconfirmedȱtoȱBradyȱthatȱatȱthatȱtime,ȱno

demolitionȱhadȱbeenȱdone,ȱbutȱthatȱsheȱdidȱnotȱwantȱtoȱuseȱALD,ȱthatȱsheȱwould

ratherȱhireȱsomeoneȱofȱherȱchoosing.ȱȱ(Id.)ȱȱBradyȱstatedȱthatȱthatȱwasȱherȱoption,

1Andersonȱpurchasedȱtheȱhomeȱforȱherȱdaughters’ȱuseȱinȱ2003ȱwhileȱtheyȱwereȱin
college.ȱȱInȱ2007,ȱAndersonȱtransferredȱownershipȱofȱtheȱhomeȱtoȱPlaintiff,ȱbutȱAnderson
continuedȱtoȱpayȱtheȱhouseȱpayment.ȱȱ(TierneyȱAff.,ȱEx.ȱBȱ(AndersonȱDep.ȱ9Ȭ14).)ȱȱ
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butȱbecauseȱsheȱhadȱnotȱmovedȱforwardȱonȱdeterminingȱtheȱsourceȱofȱtheȱleak,

EncompassȱwasȱgoingȱtoȱsendȱoutȱALDȱtoȱdetermineȱtheȱcauseȱofȱtheȱwater

damage.ȱȱ(Id.ȱatȱ35Ȭ36.)ȱȱBradyȱtoldȱherȱtheyȱwouldȱbeȱcontactingȱherȱwithinȱ24

hoursȱtoȱsetȱupȱanȱappointmentȱtimeȱatȱherȱconvenience.ȱȱ(Id.ȱatȱ36.)ȱȱ

Anderson,ȱonȱtheȱotherȱhand,ȱclaimsȱthatȱsheȱtoldȱBradyȱduringȱthis

conversationȱthatȱherȱcontractorȱhadȱalreadyȱdiscoveredȱtheȱcauseȱofȱtheȱleak.ȱ

(GoodmanȱAff.,ȱEx.ȱCȱ(AndersonȱDep.ȱatȱ63).)

BetweenȱJuneȱ2ȱandȱ20,ȱ2011,ȱTracyȱEakinsȱwithȱALDȱmadeȱnumerous

effortsȱtoȱcontactȱAndersonȱonȱEncompass’ȱbehalfȱtoȱscheduleȱaȱtimeȱtoȱinspect

theȱwaterȱdamage.ȱȱ(AffidavitȱofȱTracyȱEakins,ȱ¶¶ȱ8ȱȬȱ12.)ȱȱALD’sȱcallsȱwereȱnever

returnedȱbyȱPlaintiffȱorȱAnderson.ȱȱ(Id.ȱ¶ȱ13.)

InȱaȱletterȱdatedȱJuneȱ15,ȱ2011ȱtoȱPlaintiff,ȱGlennȱWebsterȱnotifiedȱPlaintiff

thatȱheȱwasȱassignedȱtoȱinvestigateȱherȱclaimȱconcerningȱwaterȱinȱherȱbasement.ȱ

(TierneyȱAff.,ȱEx.ȱG.)ȱ

Inȱtheȱmeantime,ȱMorrisȱtoreȱupȱtheȱfloorȱinȱtheȱbathroomȱandȱdiscovered

theȱcauseȱofȱtheȱwaterȱleakȱȬȱaȱbreakȱinȱtheȱdrainpipeȱfromȱtheȱbasementȱshower.ȱ

(TierneyȱAff.,ȱEx.ȱBȱ(MorrisȱDep.ȱatȱ39,ȱ41);ȱGoodmanȱAff.,ȱEx.ȱDȱ(MorrisȱDep.ȱat

43,ȱ45).)ȱȱItȱwasȱMorris’sȱopinionȱthatȱtheȱplumbingȱinȱtheȱbasementȱappearedȱto
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beȱfromȱtheȱoriginalȱconstructionȱofȱtheȱhomeȱinȱ1919.ȱȱ(GoodmanȱAff.,ȱEx.ȱD

(MorrisȱDep.ȱatȱ43Ȭ44).)ȱȱMorrisȱcouldȱnotȱopineȱasȱtoȱtheȱcauseȱofȱtheȱcrack,ȱbut

believedȱ“itȱcertainlyȱdidn’tȱburstȱIȱdon’tȱthink.”ȱȱ(Id.ȱatȱ44.)ȱȱOnceȱheȱdetermined

theȱcauseȱofȱtheȱleak,ȱheȱtookȱphotographsȱofȱtheȱdamagedȱpipeȱandȱsentȱthemȱto

GehrmannȱandȱAndersonȱandȱalsoȱspokeȱwithȱAnderson.2ȱ(TierneyȱAff.,ȱEx.ȱB

(MorrisȱDep.ȱatȱ41Ȭ42).)ȱȱMorrisȱtestifiedȱthatȱheȱneverȱheardȱbackȱfrom

Gehrmannȱafterȱheȱsentȱtheȱphotographs.ȱȱ(Id.ȱatȱ42.)ȱȱ

OnȱJuneȱ20,ȱ2011,ȱAndersonȱcalledȱBradyȱandȱinformedȱhimȱthatȱMorris

hadȱdiscoveredȱtheȱcauseȱofȱtheȱleak.ȱȱ(GoodmanȱAff.,ȱEx.ȱIȱ(BradyȱDep.ȱatȱ56).)ȱ

SheȱfurtherȱinformedȱBradyȱthatȱtheȱbasementȱhadȱbeenȱgutted,ȱandȱthatȱBrady

shouldȱcallȱMorrisȱtoȱdiscussȱtheȱcause.ȱȱ(Id.ȱatȱ57.)ȱȱBradyȱdidȱcallȱMorris,ȱwho

informedȱhimȱtheȱleakȱwasȱcomingȱfromȱaȱdrainȱpipeȱthatȱconnectsȱtoȱtheȱshower

base,ȱandȱthatȱeveryȱtimeȱsomebodyȱshowered,ȱthereȱwouldȱbeȱaȱleak.ȱ(Tierney

Aff.,ȱEx.ȱDȱ(BradyȱDep.ȱatȱ59).)ȱȱ

Thereafter,ȱMorrisȱsentȱEncompassȱaȱletterȱdetailingȱtheȱsourceȱofȱtheȱleak,

andȱthatȱtheȱwaterȱhadȱleakedȱunderneathȱtheȱfalseȱwoodȱfloor,ȱwhichȱcreatedȱa

2Theseȱphotographsȱhaveȱnotȱbeenȱmadeȱaȱpartȱofȱtheȱrecord.ȱȱMorrisȱtestifiedȱthatȱheȱno
longerȱhasȱcopiesȱofȱtheseȱphotographs.ȱȱ(TierneyȱAff.,ȱEx.ȱBȱ(MorrisȱDep.ȱatȱ40).)
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moldȱbed.ȱȱ(GoodmanȱAff.,ȱEx.ȱK.)ȱȱHeȱfurtherȱindicatedȱthatȱtheȱwaterȱdamage

andȱresultingȱmoldȱ“ruinedȱnearlyȱ3/4ȱofȱtheȱbasementȱplywoodȱfalseȱfloor,

carpeting,ȱdrywall,ȱwalls,ȱetc.”ȱ(Id.)ȱȱMorrisȱalsoȱtestifiedȱatȱhisȱdepositionȱthatȱthe

flowȱofȱwaterȱfromȱtheȱbrokenȱdrainȱpipeȱwasȱcontinuousȱorȱrepeatedȱeveryȱtime

someoneȱtookȱaȱshower.ȱȱ(Id.ȱEx.ȱDȱ(MorrisȱDep.ȱatȱ95).)ȱȱMorrisȱfurtherȱtestified

thatȱtheȱwaterȱcouldȱhaveȱbeenȱflowingȱfromȱtheȱcrackȱforȱaȱmonthȱorȱtwo,ȱifȱnot

longer.ȱȱ(Id.ȱatȱ58Ȭ59,ȱ47Ȭ48.)ȱȱTheȱbasementȱwasȱthereafterȱdemolishedȱandȱall

damagedȱportionsȱwereȱdisposed.ȱȱ

OnȱAugustȱ18,ȱ2011,ȱEncompassȱsentȱPlaintiffȱaȱletterȱinformingȱherȱthatȱit

wasȱdenyingȱcoverageȱbasedȱonȱtheȱpolicyȱexclusionȱthatȱappliesȱtoȱdamage

causedȱbyȱwaterȱseepageȱandȱbecauseȱPlaintiffȱhadȱfailedȱtoȱcooperateȱwith

Encompassȱtoȱinvestigateȱtheȱclaim.ȱȱ(TierneyȱAff.,ȱEx.ȱH.)

B. PolicyȱLanguage

PursuantȱtoȱtheȱrelevantȱpolicyȱissuedȱtoȱPlaintiff,ȱEncompassȱagreedȱto

coverȱanyȱdirectȱphysicalȱlossȱtoȱproperty,ȱwithȱcertainȱexclusions.ȱȱForȱexample,

theȱpolicyȱexcludesȱfromȱcoverageȱ“remediation”ȱarisingȱoutȱofȱcontinuousȱor

repeatedȱseepageȱorȱleakageȱofȱwaterȱoverȱaȱperiodȱofȱweeks,ȱmonthsȱorȱyears.ȱ

(TierneyȱAff.,ȱEx.ȱAȱ(PolicyȱAmendmentȱatȱ§ȱIIȱ(F)(11)(c).)ȱȱ“Remediation”ȱis
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definedȱinȱtheȱpolicyȱasȱ

theȱreasonableȱandȱnecessaryȱtreatment,ȱremovalȱorȱdisposalȱofȱbiological
irritants,ȱcontaminants,ȱorȱsporesȱȬȱincludingȱbutȱnotȱlimitedȱto,ȱmold,

fungus,ȱwetȱrot,ȱdryȱrot,ȱorȱbacteriaȱȬȱrequiredȱtoȱrepairȱorȱreplaceȱproperty
coveredȱunderȱPROPERTYȱCOVERAGEȱȬȱHOMEȱdamagedȱbyȱaȱcovered
period.ȱȱRemediationȱincludesȱpaymentȱforȱanyȱreasonableȱincreaseȱin
livingȱexpensesȱnecessaryȱforȱyourȱhouseholdȱtoȱmaintainȱitsȱnormal

standardȱofȱlivingȱifȱbiologicalȱirritants,ȱcontaminantsȱorȱsporesȱmakeȱyour
residenceȱpremisesȱuninhabitable.ȱȱ

(Id.ȱatȱPolicyȱAmendmentȱ§ȱIȱ(C).)ȱȱ

Theȱpolicyȱalsoȱȱexcludesȱfromȱcoverageȱanyȱlossȱ

Causedȱbyȱcontinuousȱorȱrepeatedȱseepageȱoverȱaȱperiodȱofȱweeks,ȱmonths

orȱyears,ȱofȱwater,ȱsteamȱorȱfuel:

(1) Fromȱplumbing,ȱheating,ȱairȱconditioningȱorȱautomaticȱfire
protectionȱsystem,ȱorȱfromȱwithinȱaȱdomesticȱappliance;ȱor

(2) Fromȱwithinȱorȱaroundȱanyȱplumbingȱfixtures,ȱincludingȱbut
notȱlimitedȱtoȱshowerȱstalls,ȱshowerȱbaths,ȱtubȱinstallations,
sinksȱorȱotherȱfixturesȱdesignedȱforȱuseȱofȱwaterȱorȱsteam.

(Id.ȱatȱPolicyȱAmendmentȱ§ȱIIȱ(G)(9).)ȱȱ

Finally,ȱasȱrelevantȱtoȱthisȱmatter,ȱtheȱpolicyȱvoidsȱcoverageȱinȱtheȱevent

theȱinsuredȱfailsȱtoȱfulfillȱherȱcontractualȱdutiesȱtoȱcooperateȱwithȱEncompassȱin

theȱinvestigationȱofȱaȱclaim,ȱincludingȱtheȱdutyȱtoȱpreserveȱsamplesȱofȱdamaged

andȱundamagedȱpropertyȱforȱinspection,ȱtestingȱandȱanalysis.ȱȱ(Id.ȱatȱPolicyȱatȱ14Ȭ

15ȱofȱ23.)ȱȱInȱaddition,ȱtheȱpolicyȱrequiredȱtheȱinsuredȱtoȱshowȱtheȱdamaged
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propertyȱasȱoftenȱasȱreasonablyȱrequiredȱandȱtoȱprovideȱEncompassȱwithȱrecords

andȱdocumentsȱreasonablyȱrelatedȱtoȱtheȱloss.ȱȱ(Id.ȱatȱ17.)ȱȱ

III. StandardȱforȱSummaryȱJudgment

Summaryȱjudgmentȱisȱappropriateȱif,ȱviewingȱallȱfactsȱinȱtheȱlightȱmost

favorableȱtoȱtheȱnonȬmovingȱparty,ȱthereȱisȱnoȱgenuineȱdisputeȱasȱtoȱanyȱmaterial

fact,ȱandȱtheȱmovingȱpartyȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.ȱȱFed.ȱR.ȱCiv.

P.ȱ56(a);ȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322Ȭ23ȱ(1986).ȱȱTheȱpartyȱseeking

summaryȱjudgmentȱbearsȱtheȱburdenȱofȱshowingȱthatȱthereȱisȱnoȱdisputedȱissue

ofȱmaterialȱfact.ȱȱCelotex,ȱ477ȱU.S.ȱatȱ323.ȱȱ“Aȱdisputeȱisȱgenuineȱifȱtheȱevidenceȱis

suchȱthatȱitȱcouldȱcauseȱaȱreasonableȱjuryȱtoȱreturnȱaȱverdictȱforȱeitherȱparty;ȱa

factȱisȱmaterialȱifȱitsȱresolutionȱaffectsȱtheȱoutcomeȱofȱtheȱcase.”ȱȱAminiȱv.ȱCityȱof

Minneapolis,ȱ643ȱF.3dȱ1068,ȱ1074ȱ(8thȱCir.ȱ2011)ȱ(citingȱAndersonȱv.ȱLiberty

Lobby,ȱInc.,ȱ477ȱU.S.ȱ242,ȱ248,ȱ252ȱ(1986)).

IV. StandardȱofȱReview

Minnesotaȱlawȱgovernsȱtheȱinterpretationȱofȱtheȱpolicyȱatȱissue.ȱȱW3i

Mobile,ȱLLCȱv.ȱWestchesterȱFireȱIns.ȱCo.,ȱ632ȱF.3dȱ432,ȱ436ȱ(8thȱCir.ȱ2011).ȱȱUnder

Minnesotaȱlaw,ȱgeneralȱcontractȱprinciplesȱapplyȱtoȱinsuranceȱpolicies.ȱȱId.ȱ(citing

Carlsonȱv.ȱAllstateȱIns.ȱCo.,ȱ749ȱN.W.2dȱ41,ȱ45ȱ(Minn.ȱ2008)).ȱȱ“Theȱpolicyȱmustȱbe
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readȱasȱaȱwhole,ȱandȱunambiguousȱlanguageȱmustȱbeȱaccordedȱitsȱplainȱand

ordinaryȱmeaning.”ȱȱSCSCȱCorp.ȱv.ȱAlliedȱMutualȱIns.ȱCo.,ȱ536ȱN.W.2dȱ305,ȱ311

(Minn.ȱ1995)ȱ(citingȱHenningȱNelsonȱConstr.ȱCo.ȱv.ȱFireman’sȱFundȱAm.ȱLifeȱIns.

Co.,ȱ383ȱN.W.2dȱ645,ȱ652ȱ(Minn.1986)).ȱȱAnyȱambiguityȱisȱconstruedȱinȱfavorȱof

theȱinsured.ȱȱLottȱv.ȱStateȱFarmȱFireȱ&ȱCas.ȱCo.,ȱ541ȱN.W.2dȱ304,ȱ307ȱ(Minn.ȱ1995).

“[T]heȱinitialȱburdenȱofȱproofȱisȱonȱtheȱinsuredȱtoȱestablishȱaȱprimaȱfacie

caseȱofȱcoverage.”ȱȱSCSCȱCorp.,ȱ536ȱN.W.2dȱatȱ311ȱ(citingȱBoedigheimerȱv.

Taylor,ȱ287ȱMinn.ȱ323,ȱ329,ȱ178ȱN.W.2dȱ610,ȱ614ȱ(1970)),ȱoverruledȱonȱother

groundsȱbyȱBahrȱv.ȱBoiseȱCascadeȱCorp.,ȱ766ȱN.W.2dȱ910,ȱ919ȱ(Minn.ȱ2009)).

Whenȱanȱinsurerȱdeniesȱcoverageȱpursuantȱtoȱanȱexclusionȱlistedȱinȱtheȱpolicy,

theȱburdenȱisȱonȱtheȱinsurerȱtoȱshowȱtheȱapplicabilityȱofȱtheȱexclusion.ȱȱId.,ȱatȱ313.

V. Analysis

ItȱisȱEncompass’sȱpositionȱthatȱtheȱpolicyȱexcludesȱcoverageȱforȱPlaintiff’s

claimȱarisingȱfromȱwaterȱdamageȱinȱherȱbasementȱpursuantȱtoȱthoseȱexclusions

listedȱinȱ§ȱF(11)(c)ȱandȱ§ȱG(9).ȱ

Withȱrespectȱtoȱ§ȱF(11)(c),ȱtheȱpolicyȱexcludesȱcoverageȱforȱtheȱcostȱto

repairȱorȱreplaceȱpropertyȱdamagedȱbyȱmoldȱorȱwetȱrotȱcausedȱbyȱthe

“continuousȱorȱrepeatedȱseepageȱorȱleakageȱofȱwaterȱoverȱaȱperiodȱofȱweeks,

10



monthsȱorȱyears.”ȱȱBasedȱonȱtheȱletterȱfromȱMorris,ȱPlaintiff’sȱcontractor,ȱthe

recordȱisȱundisputedȱthatȱtheȱdamageȱwasȱcausedȱbyȱaȱcrackȱatȱtheȱconnectionȱto

theȱbathroomȱshowerȱbase.ȱȱ(GoodmanȱAff.,ȱEx.ȱK.)ȱȱ“Everyȱshowerȱeveryȱday

leakedȱunderneathȱtheȱfalseȱwoodȱfloorȱwhichȱcreatedȱaȱmoldȱbed.ȱȱItȱruined

nearlyȱ3/4ȱofȱtheȱbasementȱplywoodȱfalseȱfloor,ȱcarpeting,ȱdrywall,ȱwalls,ȱetc.”ȱ

(Id.)ȱȱPlaintiffȱdidȱnotȱpreserveȱtheȱcrackedȱdrain,ȱnorȱdoesȱtheȱrecordȱcontainȱany

photographsȱofȱtheȱcrackedȱdrain.ȱȱInȱaddition,ȱPlaintiffȱhasȱprovidedȱno

evidenceȱwhichȱdemonstratesȱthatȱtheȱwallsȱandȱfloorsȱdidȱnotȱhaveȱtoȱbe

removedȱandȱreplacedȱinȱorderȱtoȱremediateȱtheȱmoldȱorȱwetȱrotȱthatȱexistedȱin

theȱbasement.ȱȱȱ

Plaintiffȱattemptsȱtoȱgetȱaroundȱtheȱmoldȱremediationȱexclusionȱbyȱarguing

thatȱEncompassȱcannotȱrelyȱonȱsaidȱexclusion,ȱasȱitȱwasȱnotȱlistedȱinȱtheȱdenial

letterȱsentȱtoȱPlaintiff.ȱȱInȱsupport,ȱPlaintiffȱassertsȱthatȱMinnesotaȱhasȱadopted

theȱUniformȱClaimsȱPracticesȱActȱ(“UCPA”)ȱMinn.ȱStat.ȱ§ȱ72A.201.ȱȱWhile

concedingȱthatȱtheȱUCPAȱdoesȱnotȱprovideȱaȱprivateȱrightȱofȱaction,ȱPlaintiff

arguesȱthatȱitȱdoesȱestablishȱstandardsȱforȱinsurersȱandȱtheirȱagents,ȱandȱrequires

themȱtoȱidentifyȱtheȱbasisȱforȱdenialȱofȱcoverageȱinȱitsȱletterȱofȱdenial.ȱȱMinn.ȱStat.

§ȱ72A.201,ȱsubd.4ȱ(11).ȱȱ
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Thisȱargumentȱhasȱnoȱmerit,ȱhowever,ȱasȱtheȱEighthȱCircuitȱhasȱheldȱthat

pursuantȱtoȱMinnesotaȱlaw,ȱ“[e]stoppelȱmayȱnotȱbeȱusedȱtoȱexpandȱtheȱscopeȱof

coverageȱunderȱanȱinsuranceȱcontract.”ȱȱNorthwestȱAirlines,ȱInc.ȱv.ȱFederalȱIns.

Co.,ȱ32ȱF.3dȱ349,ȱ357ȱ(8thȱCirȱ1994);ȱseeȱalsoȱTGAȱDev.,ȱInc.ȱv.ȱNorthernȱIns.ȱCo.ȱof

NY,ȱ62ȱF.3dȱ1089,ȱ1091ȱ(8thȱCir.ȱ1995)ȱ(findingȱthatȱtheȱUCPAȱgivesȱriseȱto

appropriateȱadministrativeȱremedies,ȱnotȱaȱprivateȱrightȱofȱaction,ȱandȱ“thusȱno

estoppelȱcanȱbeȱpredicatedȱonȱitsȱviolation.”).ȱȱInȱaddition,ȱinȱtheȱdenialȱletter,

Encompassȱspecificallyȱreservedȱtheȱrightȱtoȱassertȱotherȱrightsȱorȱdefensesȱin

future.ȱȱ(TierneyȱAff.,ȱEx.ȱH.)ȱȱ

Plaintiffȱfurtherȱarguesȱthatȱthereȱwasȱnoȱremediationȱofȱanyȱmoldȱbefore

theȱcontractorȱbeganȱrepairingȱandȱreplacingȱtheȱdamagedȱproperty.ȱȱRather,ȱthe

contractorȱsimplyȱremovedȱtheȱdamagedȱwallsȱandȱfloorsȱandȱcleanedȱthe

basement.ȱȱAsȱnotedȱpreviously,ȱhowever,ȱitȱisȱundisputedȱthatȱmoldȱandȱwetȱrot,

causedȱbyȱaȱcrackȱinȱtheȱshowerȱbase,ȱdamagedȱtheȱfloorȱandȱwallsȱinȱthe

basement,ȱrequiringȱthemȱtoȱbeȱcompletelyȱremoved.ȱȱPlaintiffȱtestifiedȱthatȱwhen

sheȱwentȱintoȱtheȱbasementȱonȱMayȱ10,ȱ2011,ȱsheȱsawȱblackȱmoldȱonȱtheȱbasement

floorȱandȱinȱtheȱcornersȱofȱtheȱwalls.ȱȱ(GoodmanȱAff.ȱEx.ȱAȱ(PlaintiffȱDep.ȱatȱ20Ȭ

21,ȱ33Ȭ34).)ȱȱMorrisȱrepeatedlyȱtestifiedȱthatȱtheȱdamageȱinȱPlaintiff’sȱbasement
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consistedȱofȱmoldȱandȱrottenȱwood.ȱȱ(Id.ȱEx.ȱDȱ(MorrisȱDep.ȱatȱ62Ȭ63,ȱ93Ȭ94).)ȱ

Basedȱonȱtheseȱfacts,ȱtheȱCourtȱfindsȱthatȱremovalȱofȱtheȱdamagedȱwallsȱand

floorsȱinȱPlaintiff’sȱbasementȱwasȱremediation,ȱasȱthatȱtermȱisȱdefinedȱinȱthe

policy.

Accordingly,ȱtheȱCourtȱfindsȱthatȱEncompassȱhasȱmetȱitsȱburdenȱof

demonstratingȱthatȱtheȱexclusionȱforȱmoldȱremediationȱappliesȱhere,ȱandȱthe

Plaintiff’sȱclaimȱisȱnotȱcoveredȱbyȱtheȱapplicableȱpolicy.ȱȱ

Inȱaddition,ȱtheȱCourtȱfindsȱthatȱEncompassȱhasȱmetȱitsȱburdenȱof

demonstratingȱthatȱtheȱexclusionȱsetȱforthȱinȱ§ȱG(9)ȱappliesȱȬȱwhichȱexcludes

coverageȱforȱaȱlossȱcausedȱbyȱtheȱcontinuousȱorȱrepeatedȱseepageȱoverȱaȱperiodȱof

weeks,ȱmonthsȱorȱyears,ȱofȱwaterȱfromȱ“withinȱorȱaroundȱanyȱplumbingȱfixtures,

includingȱbutȱnotȱlimitedȱtoȱshowerȱstalls,ȱshowerȱbaths,ȱtubȱinstallations,ȱsinks

orȱotherȱfixturesȱdesignedȱforȱuseȱofȱwaterȱorȱsteam.”

PlaintiffȱattemptsȱtoȱavoidȱthisȱexclusionȱbyȱarguingȱthatȱEncompass

cannotȱdemonstrateȱthatȱtheȱlossȱwasȱcausedȱbyȱaȱ“seepage”ȱratherȱthanȱaȱleak.ȱ

Plaintiffȱfirstȱarguesȱthatȱtheȱpolicyȱoriginallyȱincludedȱlanguageȱthat

distinguishesȱbetweenȱleakageȱandȱseepage.ȱȱPlaintiffȱfurtherȱarguesȱthatȱwater

escapingȱfromȱaȱbrokenȱdrainȱpipeȱisȱnotȱ“seeping”ȱitȱisȱ“leaking.”ȱȱPursuantȱto
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theȱdefinitionsȱprovidedȱbyȱPlaintiff,ȱ“seep”ȱisȱdefinedȱasȱ“toȱflowȱorȱpassȱslowly

throughȱfineȱporesȱorȱsmallȱopenings”ȱandȱ“leak”ȱisȱdefinedȱasȱ“toȱenterȱor

escapeȱthroughȱanȱopeningȱusuallyȱbyȱaȱfaultȱorȱmistake.”ȱȱ(PlaintiffȱOpp.ȱMem.

atȱ21Ȭ22ȱ(citingȱ(MerriamȬWebster.com.ȱ2013,ȱhttp://merriamȬ

webster.com/dictionaryȱJan.ȱ2013)).ȱ

Plaintiff’sȱcontractorȱdidȱnotȱpreserveȱtheȱcrackedȱdrainȱpipeȱandȱthereȱare

noȱpicturesȱinȱtheȱrecordȱofȱtheȱcrackedȱdrainȱpipe.ȱȱTheȱrecordȱnonetheless

supportsȱaȱfindingȱthatȱtheȱcrackȱwasȱsmallȱandȱthatȱwaterȱflowedȱfromȱtheȱcrack

slowly,ȱasȱitȱisȱundisputedȱthatȱtheȱcrackȱwentȱundetectedȱforȱweeksȱand/or

months,ȱresultingȱinȱaȱmoldȱbedȱthroughoutȱmostȱofȱtheȱbasement,ȱandȱwas

discoveredȱonlyȱwhenȱtheȱmoldȱcreatedȱanȱoffensiveȱodor.ȱȱ(GoodmanȱAff.,ȱEx.ȱD

(MorrisȱDep.ȱatȱ47Ȭ48ȱ58Ȭ59);ȱEx.ȱK.)ȱȱAccordingly,ȱtheȱrecordȱsupportsȱaȱfinding

thatȱtheȱwaterȱ“seeped”ȱfromȱtheȱcrackedȱdrainpipe,ȱtriggeringȱtheȱexclusionȱset

forthȱinȱ§ȱG(9).

BecauseȱtheȱCourtȱfindsȱthatȱtheȱexclusionsȱsetȱforthȱinȱ§§ȱF(11)(c)ȱandȱG(9)

apply,ȱEncompassȱisȱentitledȱtoȱsummaryȱjudgment.ȱȱTheȱCourtȱneedȱnotȱaddress

whetherȱorȱnotȱPlaintiffȱcooperatedȱinȱtheȱinvestigationȱofȱtheȱclaim.

Accordingly,
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ITȱISȱHEREBYȱORDEREDȱthatȱDefendantȱEncompassȱIndemnity

Company’sȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱNo.ȱ10]ȱisȱGRANTED.ȱȱThis

matterȱisȱdismissedȱwithȱprejudice.

LETȱJUDGMENTȱBEȱENTEREDȱACCORDINGLY

Date:ȱȱȱJulyȱ31,ȱ2013

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourtȱȱȱ
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