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Inventors at Plaintiff University of Minesota (“the University”) hold various
patents with respect to components lbbng-Term Evolution (“LTE”) wireless
communications systems. The Universitpigiging these patemfringement actions —
four in total — against major wireless seevproviders: AT&TMobility LLC (“AT&T”),
Sprint Solutions, Inc. and SptiSpectrum, L.P. (togethéSprint”), T-Mobile USA, Inc.
(“T-Mobile”), and Cellco Partnership (“Veron”) (together, “the Defendants”), alleging

violations of five of thosepatents. Specifically, th&Jniversity alleges that the
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Defendants’ LTE wireless communicationss®ms embody the inventions claimed in
the five asserted patentsitiout compensation or authortzn to the University or its
faculty.

All four of the Defendants have moved dismiss the Unersity’s amended
complaint. Accepting as ue all allegations in the anded complaint, the Court
concludes that the Universithasd adequately pled ai@s for direct infringement,
induced infringement, and contributory fringement, but not willful blindness.
Therefore, the Court will grarthe Defendants’ motions in pas to the willful blindness
claims but deny the motions as to the Ursitgis claims for diret infringement, induced

infringement, and contributory infringement.

BACKGROUND
I THE PATENTS
The University, throul its inventors, holds hundreds patents issued by the
United States Patent and TradekOffice (‘USPTO”). (Am. Compl. T 6, Jan. 30, 2015,
Docket No. 27J) Royalties from those patts enable the University invest in further

education and researchd.(f 5.) In 2013,the University receivinearly $40 million in

! Because the University makes identicéegations against each Defendant, the docket
entries for each action on CM/ECF are nedly same, and the Defeanis have coordinated
their briefing. For consistency, each of tBefendants’ responsive filings refers to the
pagination and docket numisem the Verizon caseRegents of the Univof Minn. v. Cellco
P’ship, No. 14-4672). The Court will use the samenfat for the purposes of this Order.
Accordingly, each citation to the recordlwefer to the filings in the Verizon case.

% The most recent year for which data is available.
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royalty revenues from licensing and conmoiglizing the University’s patented
inventions. [d.)

A number of the University's patents riedao aspects of wireless communication
systems, many of which were developed Professor Georgio$iannakis and his
colleagues. I¢l. 1 6.) Professor Giannakis has baemember of the Uwersity’s faculty
since 1999. I¢l. § 7.) He is the Director of the @tal Technology Center and holds an
Endowed Chair in Wireless Communicationsdd.)( The University alleges that he “is
among the top ten most cited researchersenfild of computer science, and the most
cited researcher in the fields of signabgessing, communications, and networking.”
(1d.)

In this case, the Universiglleges that the Defendants infringed five patents (“the
Asserted Patents”): (1) U.S. Patent N@54,, 768 (“the ‘768 Pata”), entitled “Wireless
Communication System Having Error-Contr@bder and Linear Bcoder”; (2) U.S.
Reissue Patent No. RE45,28@he ‘230 Patent”), entitled “Wireless Communication
System Having Linear Encoder”; (3) U.Batent No. 8,588,317 (“the ‘317 Patent”),
entitled “Estimating FrequegeOffsets and Multi-Antenn&hannels in MIMO OFDM
Systems”; (4) U.S. Patent No. 8,718,18%he ‘185 Patent), entitled “Estimating
Frequency-Offsets and Multi-Antenna ChannelMIMO OFDM Systems”; and (5) U.S.
Patent No. 8,774,309 (“the ‘309 Patentntitled “Estimating Fequency-Offsets and
Multi-Antenna Channels iMIMO OFDM Systems.” Id. 99 13, 16, 19, 22, 2%,
Exs. A-E.) Each of the gserted Patents was issuedPmmfessor Giannakis and his

colleagues, and each relates to a compootwireless communications systemdd. (
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19 13, 16, 19, 22, 25.) The Universitynsw the sole owner of each of the Asserted

Patents. I@. 11 15, 18, 21, 24, 27.)

. ALLEGED INFRINGEMENT

The Defendants all own and/or operatieeless communications systems that are
publicly referred to as “4G LTE networks.”ld(  28.) The Defendants use 4G LTE
networks to provide communication services to their customdiks) (The amended
complaint alleges that to @ride these services, the Defendants adopted “important and
valuable technical innovations made byofeéssor Giannakis and his colleagues . . .
without the Univerty’s authorization, and also witlut compensating éhUniversity.”

(Id. 1 8.)

More specifically, the University allegethat the Defendants imported, made,
and/or used LTE wireless communicationsteyns and performed methods using those
systems that directly infringeahe or more claims of each of the Asserted Patemds. (
19 32, 38, 44.) The amended complaint alkges that Defendants sold and offered to
sell services that involved the usetbEése LTE wireless conmumication systems and
involved the use of methodsathdirectly infringed one or nne claims of each of the
Asserted Patents.Id() The example provided in theemended complaint is that the
patented inventions “relate the operation of the radmccess portion of [Defendants’]
LTE wireless communication systemsId.(T 29.)

The University claims thatince at least November 3014 — the dayhe original

complaint was served the Defendants have knowthat their actions constituted



infringement and have actively and knowwghduced infringement of the Asserted

Patents by selling communication servicesustomers that use the infringing systems.

(Id. 11 33, 39, 45.) The complaint points to the Defendants’ “marketing, promoting, and

advertising the use of IiSTE network” as evidence of itgpecific intent to infringe the
Asserted Patents.Id() The University alleges thatdlDefendants have taken infringing
actions with the knowledge thttere is a “high probabilitythat the components of their

LTE wireless communication systems infridgen the University’s patentsld()

1.  PROCEDURAL HISTORY

On November 5, 2014, the University filed original complaints in four related
actions, alleging that the Defendants directly infringed aodldvindirectly and willfully
infringe five patents. (Compf[{ 32-33, 39-40, 46-4Rov. 5, 2014, Docket No. 1.) On
January 9, 2015, the Defendants filed atibto to Dismiss the Qaplaint. (Mot. to
Dismiss Compl., Jan. 9, 2015pcket No. 19.) In respongie University filed amended
complaints against each Defendant, remgvihe willful or bal-faith infringement
allegations. $ee generallyAm. Compl. (excluding 11 3%2, and 49 of the original
complaint).) The amendamplaint seeks damages and injunctive reliad. 1 34-36,
40-42, 46-48.) On Februafy’, 2015, the Defendants movieddismiss the University’s
amended complaint. (Mot. to Dismiss Am.ryd., Feb. 17, 2015, &et No. 31.) This

matter is now before the Cdwm the motions to dismiss.



ANALYSIS

l. STANDARD OF REVIEW

In reviewing a motion to dismiss brougimider Federal Rule of Civil Procedure
12(b)(6), the Court considers all facts allegeth® complaint as tru® determine if the
complaint states a “claim to reli¢hat is plausible on its face."Gomez v. Wells Fargo
Bank, N.A. 676 F.3d 655, 660 {8Cir. 2012) (quotingAshcroft v. Igbal 556 U.S. 662,
678 (2009)). To survive a motion to dissjisa complaint musprovide more than
“labels and conclusions’ or ‘a formulaic reditan of the elements @ cause of action.”
Ashcroft 556 U.S. at 678 (quotirigell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).
“A claim has facial plausibilitywhen the plaintiff pleads factual content that allows the
court to draw the reasonable inference tthat defendant is liable for the misconduct
alleged.” Id. “Where a complaint pleads facthat are merely awsistent with a

defendant’s liability, it stops short of thiee between possibilitand plausibility,” and

therefore must be dismisseldl. (internal quotation marks omitted).

. DIRECT INFRINGEMENT CLAIMS

The University makes two sets of claim3he first set involves allegations of
direct infringement — actions lilie Defendants that infringen the University’s patents
(e.g., importing, making, and using LTEreless communications systems that embody
the inventions claimed in the Assertedtdp#s). Although theUniversity’s direct
infringement claims are stated at a high lexfejenerality, the Couftnds that they track

Form 18 of the Federal Rules$ Civil Procedure, which laysut a sample Complaint for



Patent Infringement claims. Therefore, eurt will deny the Defendants’ motions to
dismiss as to direct infringemeand allow the University’direct infringement claims to

proceed.

A. Form 18

Form 18 of the Federal Rules of @iWrocedure provides a template for a
Complaint for Patent Infringemé The form is highly geeric. Form 18 uses an
“electric motor” as an example of amvention and, aside from a statement of
jurisdiction, it contains only four component{4) the number of the relevant patent and
its issue date, along with an assertion thahgtplaintiff owned thg@atent throughout the
period of the defendant’s infrging acts and still owns thetpat;” (2) an allegation that
“[tihe defendant hasnfringed and is still infringing” the patenh some way — for
example, “by making, selling, and using geoduct or invention] that embod][ies] the
patented invention;” (3) a statement that the plaintiff has given the defendant written
notice of the alleged infringement; and (4) anded for relief. Fed. R. Civ. P. Form 18.

The Federal Circuit has ruled that “to the extent . . . Thamblyand its progeny
conflict with [Form 18 and related formahd create differing phdings requirements,
the Forms control.”In re Bill of LadingTransmission & Processgy Sys. Patent Litig.
(“Bill of Lading’), 681 F.3d 1323, 1334Fed. Cir. 2012). Ahough the pleading
standards undefwombly and Igbal appear to require greater detail than bare bones
allegations, “Form 18 and the Federal Rule€nfll Procedure do not require a plaintiff

to plead facts establishing that each eldnm@nan asserted clai is met. Indeed, a



plaintiff need not even identify whichaiims it asserts are being infringedd. at 1335
(citing McZeal v. Sprint Nextel Corp501 F.3d 1354, 1357 (Fe@ir. 2007)). “Thus,
whether [plaintiffs’] anended complaints adequately mledirect infringement is to be
measured by the specificity required by Form 18L"at 1334.

While “Form 18 in no way relaxes the dgarinciple of Rule 8, that a potential
infringer be placed on tige of what activity or device iseing accused of inngement,”
K-Tech Telecomms., Inc. Vime Warner Cable, Inq*K-Tech), 714 F.3d 1277, 1284
(Fed. Cir. 2013), the Federal Circuit has expéd that compliance with Form 18 is an
adequate method of putting potal infringers on noticeBill of Lading 681 F.3d at
1335-36. More to # point, Federal Rulef Civil Procedure 84onfirms that “[tlhe
forms in the Appendix suffice under these sudnd illustrate the simplicity and brevity
that these rules contemplate.” Fed. R. Gtv.84. In other wol “[a]s long as the
complaint in question contains sufficient faak allegations to meet the requirements of
Form 18, the complairttas sufficiently pled direct infringement.Bill of Lading 681

F.3d at 1336.

B. Sufficiency of the Amended Complaint Allegations

The amended complaint appgao meet the Form 18 requirements. First, the
University identified five patet numbers and their issue dateoupled with allegations
that the University is the sole owner edch patent. (Am. Compl. 1 13-27.) This
satisfies the first component of Form 18attthe complaint must identify the number and

date of issue for each pateatpng with an allegation thatelplaintiff has continuously



held the asserted patent(s). Second, the desecomplaint allegesdh“[o]n or after the
issue date of [each] Patent, Defendant hamnted, made, and/or e within the United
States LTE wireless communications systesimd performed methods using those LTE
wireless communication systems that diredtifringe one or more claims of [each]
Patent.” (d. 11 32, 38, 44.) This clears the Fat8ithreshold that a direct infringement
complaint must allege that “[tjhe defeard has infringed and is still infringing” the
patent. Fed. R. Ci\R. Form 18. Indeed, ¢hUniversity’s allegationare no more generic
than the Form 18 sample language that fardant has engaged in direct infringement
“by making, selling, and usinfp product or invention] @t embod[ies] the patented
invention.” Id. As to the third compamnt, the University allegethat it has provided to
the Defendants written notice of patent infringgt no later than November 6, 2014.
(Am. Compl. 11 33, 39, 45.) Finally, the amed complaint includes a prayer for relief.
(Id. at 15-16.) Thus, the amended complaatisfies each coponent of Form 18.

In further support of the conclusion thide University’s coplaint adequately
states a claim for relief, Lot&ule Form 4 — the District of Minnesota’'s Rule 26(f)
Report and Proposed Scheduling Order formatases — includes a stage of “Discovery
Relating to Claim Constructiddearing,” which takes placetaf the pleadings have been
submitted. During this subsedquealiscovery phase, the pléfhis required to provide a
claim chart specifying “wich claim(s) of its patent(s) it alleges are being infringed” and
“which specific products or methods of [tHefendants’] it alleges literally infringe each

claim.” D. Minn. LR Form 4€)(1)(B)(i)-(ii). This suggestthat such specificity is not
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required at an earlier stage @very patent infringement splaint, or the local rule
would be rendered superfluous.

Despite these indications that the Unsmf's complaint satiees Form 18 and,
consequently, Rule 8, the Dafiants insist that allegingfimgement through the use of
“wireless communications services” does mdfter adequate notice of the allegedly
infringing products or servicesSee, e.g.Eidos Commc'ns, LLC v. Skype Techs. 86
F. Supp. 2d 465, 467 (D. De2010) (finding that the identification of general
“communication system products and/or noelblogies” was not sufficient to state a
claim for relief without identifying at leastgeneral product category (internal quotation
marks omitted)). Given that the “LTE standacdnsists of thousands of pages and many
different devices, the Defendants argue thay thave no way dinowing which specific
product category the Universiglaims infringes its patentsin ruling ona motion to
dismiss in a similar case, a District dbfebraska court found a direct infringement
complaint inadequate when it allegedfrimgement by AT&T’'s “various wireless
products and data services,” which the t@ancluded was “considerably more generic
than the term ‘electric motogs identified in Form 18” aan example of an infringing
product. Prism Techs., LLC v. AT&T Mobility, LL®lo. 12-122, 2012VL 3867971, at
*5 (D. Neb. Sept. 6, 2012). The Defendants urge the same result here.

The Court is not baud by the decisions ikidos Communicationand Prism
Technologies With that in mind, the Court isot persuaded that these cases are
inconsistent with allowing # University’s direct infringenm@ claim to proceed. The

University’s complaint is notlefeated merely because tt@mplaint’'s language of “4G
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LTE wireless communication systems” igngar to the phrasing of “communication
system products” or “various wireless products,” as usd€idos Communicationand
Prism Technologiesespectively. The allegations tine University’'scomplaint are not
as generic as those mBidos Communicationand Prism Technologies A 4G LTE
wireless communication system is more spediian “various wireless products,” and
the specification of the “radio access portiai’that 4G LTE wireless network narrows
the scope of the products stillrfaer. Indeed, in light of #hbroad universe of wireless
products and services the Defendants rpffthe University’s complaint offers
substantially more directioian did the allegations #Bidos CommunicationandPrism
Technologies

The Defendants protest ahthe radio access pamti of a 4G LTE wireless
communication system is still not one specifievice, leaving uncertainty as to the
particular source of the University’s challeng€he fact that a plaintiff “cannot point to
the specific device or product tin [the Defendants’] systemshat technically triggers
the infringement, however, “should not bar [tA&intiff]'s filing of a complaint.” K-
Tech 714 F.3d at 1286. Ratheahe Court must considerdtcomplaint as a whole, and
the specificity required for any challenged cdanmt necessarily “depends on the breadth
and complexity oboth the asserted patent and the accused product or system and on the
nature of the defenddsatbusiness activities.d.

Here, a wireless communication networlaikighly complex system and although
the University has not pointdd precise components of the network that are accused of

direct infringement, the University has nleft the Defendants irthe dark about the
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nature of the alleged infringem The Universityhas identified five patents, each of
which is attached to the amsed complaint and covers a specific aspect of the wireless
communication system. The amended complaieges that the infringement relates to
the radio access portion of a 4G LTE wisdecommunication system. It goes on to
identify Asserted Patents related to twdegaries — three bear the exact same title,
“Estimating Frequency-Offsetand Multi-Antenna Channeils MIMO OFDM Systems,”
(Am. Compl., Exs. C-E (the ‘185, ‘309, afRil7 Patents)), and the other two both relate
to coding techniques designed to improdiversity while minimizing delay, (Am.
Compl., Exs. A-B (the ‘768 and ‘230 Pate))t While these categories do not identify a
single specific component of the Defendantsteyns that infringe the Asserted Patents,
and presumably still encom@as number of products, thevarrow the scope of the
4G LTE wireless communication system to pdevthe Defendantsith a sense of the
fields and features that are iasue in this compint. The Univergy’s claims are not
doomed merely because a coding techniqua fwireless communitian network is not

as simple an invention to identify or describe in a complaint ademtric motor. Thus,
“[w]hile the First Amended Complaint may have bendfittom enhanced specificity, it
is sufficiently specific to pass rater under Rules 8 and 12(b)(6)Cold Spring Granite
Co. v. Matthews Int'l Corp.No. 10-4272, 201WL 4549407, at *2 (D. Minn. Sept. 29,
2011);e-LYNXX Corp. v. InnerWorkings, IndNo. 10-2535, 2011 WL 3608642, at *5

(M.D. Pa. July 26, 2011) Twombly and Igbal do not impose a heightened or
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particularized standard of factual specifidity direct-infringemenclaims.”). The Court

will accordingly deny the Defendants’ timns as to direct infringement.

[11.  INDIRECT INFRINGEMENT

The second category of clainrs the University’s ameded complaint is indirect
infringement claims. The Unersity pleads two types ofdirect infringement: induced
and contributory. The dispute as to timelirect infringement claims proceeds in two
stages: first, whether the Wersity’s claims can be based on post-suit knowledge, and
second, if the Defendants had sufficient krexigle of the patents, whether the substance

of the allegations is adequate to statéaam upon which reliefay be granted.

A. Induced and Contributory Infringement*
1. Induced Infringement
Under 35 U.S.C. § 271(b), “[w]hoevertaely induces infringement of a patent

shall be liable as an infringer.” A claiof induced infringement “requires knowledge

% The Defendants also argue thihe Court should refuse to entertain the University’s
request for a permanent injunction because thieddsity has not allegkthat the balance of
hardships warrants an injunction or that the pubberest will not be disserved by an injunction.
Although the amended complaint is stated atgh level of generality in keeping with Form 18,
the Court finds that the University has adequately pleaded a permanent injunction as a form of
requested relief. If the Defendants wish to revisit this issue asutmenary judgment stage,
when the Court would have the benefit of addiéil evidence as to whether either party would
suffer irreparable harm in light of or absentiajunction, and how the plib interest would be
affected by an injunction, the Court will ertign such an argument at that time.

* The University’'s amended complaint aés two types of indirect infringement:
induced and contributory. Both typef indirect infringement redpe a valid direct infringement
claim. Bill of Lading, 681 F.3d at 1333. Because the Court will permit the University’s direct
infringement claim to proceed, neither indiredringement claim is precluded by the lack of a
direct infringement claim.
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that the induced acts constitygatent infringement,” both bthe direct infringer and the
third party. Global-Tech Appliances, Inc. v. SEB $.831 S. Ct. 2060, 2068 (2011).
Intent is an essential part of the knowledgguirement. “It must be established that the
defendant possesseggecific intent to encourage another’sfitngement and not merely
that the defendant had knowtge of the acts alleged to constitute infringeme23U
Med. Corp. v. JMS Co., Ltd471 F.3d 1293, 1306 (Fed.rCR006) (emphasis added)
(internal quotation marks omitted). Essentialthe inducer mushave an affirmative
intent to cause direct infringement. Inethvords of a recent decision, inducement
requires that the alleged infringer knowinglglirced infringement ahpossessed specific
intent to encourage another’s infringemend’ (internal quotation marks omitted).
Induced infringement claims must also allege facts indicatimyv“the sale of
Defendants’ products relates to the patenteethod referencedn the [plaintiff's]
Patent.” E.l. Du Pont de Nemours &o. v. Heraeus Holding GmbHE.I. Du Pont),
No. 11-773, 2012 WL ®11258, at *7 (D. Del. Sept. 28012) (emphasis added). “Thus,
to satisfy Rule 8 in the comtt of a claim for indirect fiduced] infringement, a plaintiff
would, at a minimum, havéo identify who allegedly dimly infringed and how, or
would have to allege that use of sopaaticular product necessarily infringedCreAgri,

Inc. v. Pinnaclife, Ing.No. 11-6635, 2013 WL 11569, at *3 (N.D. Cal. Jan. 1, 2013).

2. Contributory Infringement
Contributory infringement isanother form of vicarious liability for third-party

infringement. UndeB5 U.S.C. § 271(c):
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Whoever offers to sell or sells withthe United States . . . a component of

a patented machine, manufactummbination or composition, or a

material or apparatus for use in praiciica patented process, constituting a

material part of the invention, knowirtlje same to be especially made or

especially adapted for use in arfrimgement of such patent, and not a

staple article or commodity oftommerce suitable for substantial

noninfringing use, shall be liadls a contributory infringer.
35 U.S.C. § 271(c).

“In order to succeed on a claim of cobtitory infringement, in addition to
proving an act of direct infringement, plaffitmust show that defelant knew that the
combination for which its components weespecially made was both patented and
infringing and that defendantsomponents have no sub#ial non-infringing uses.”
Lucent Techs., Incv. Gateway, In¢.580 F.3d 1301, 1320 €d. Cir. 2009) (internal
guotation marks omitted). E€hprimary purpose of contritary infringement liability is
to acknowledge “that or@ho makes a special device ctitoging the heart of a patented
machine and supplies it to others with direas (specific or implied) to complete the
machine is obviously appropriating thenkét of the patented invention.'Ricoh Co.,
Ltd. v. Quanta Computer, In&G50 F.3d 1325, 1337 (Fed.rC2008) (internal quotation
marks omitted). “To state elaim for contributory infringemd, therefore, a plaintiff
must, among other things, plead facts thawvabm inference that hcomponents sold or

offered for sale have no suastial non-infringing uses.”Bill of Lading 681 F.3d at

1337.
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3. Willful Blindness

The amended complaint also allegesillful blindness” on the part of the
Defendants with respect to third-party infrement using their products. Willful
blindness appears to be pled as an atera to induced infringement. A willful
blindness theory requires allegations that fenigant deliberately avied learning of the
asserted patents and potential infringemenho$é¢ patents. Claims for willful blindness
involve “two basic requirements: (1) the defemidanust subjectively believe that there is
a high probability that a fact ests and (2) the defendant muake deliberate actions to
avoid learning of that fact.'Global-Tech 131 S. Ct. at 2070. “Aomplaint that fails to
identify any affirmative actions taken by tefendant to avoid gaining actual knowledge
of the patent-in-suit is insufficient to stat claim for relief on the willful blindness
theory under the pleading stiards set forth in Rule §wombly andigbal.” MONEC

Holding AG v. Moteola Mobility, Inc, 897 F. Supp. 2d 225, 230 (D. Del. 2012).

B. Knowledge of the Asserted Patents and Alleged I nfringement

Both induced and contributory infringememquire knowledge of the patent at
iIssue. In evaluating an indirect infringemelaim a Court must first determine whether
a defendant had adequate kihedge of the plaintiff's patent and the potential for the
defendant’s actions to infringe that patefibhe University and & Defendants vigorously
dispute the timing requirements for knowledg8pecifically, the parties disagree as to
whetherpre-suit knowledge of the patents is nea@ysto sustain a claim for direct

infringement, or whether service of thengolaint can constitute adequate notice for
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subsequent indirect infringement claims. Tiasa question of first impression in this
District, and the Federal Circuit iaot directly addressed it.

The Defendants argue that a plaintiff ynaot base a claim foindirect patent
infringement on post-suit knowledge. They ardiat if the Court were to find “that a
complaint provides sufficient knowledge for induced infringemetjtjyould vitiate the
Supreme Court’s holding iGlobal-Techthat an allegation of knowledge of the patent is
required to state a claimrfanduced infringement."Brandywine Commc’ns Techs., LLC
v. T-Mobile USA, In¢.904 F. Supp. 2d 12602@8-69 (M.D. Fla. 2012)see also Select
Retrieval, LLC v. Bulbs.com IncdNo. 12-10389, 2012 WL @®942, at *6 (D. Mass.
Dec. 4, 2012) (dismissing an indirect infremgent claim on the grounds that “the filing
of a law suit is not enough teupport [a] claim for indect infringement”). The
Defendants anchor their analystsa 2010 District of Delsare case in which the court
found a complaintnsufficient to establish noticeSee Xpoint Techs., Inc. v. Microsoft
Corp., 730 F. Supp. 2d 349, 357 .(Del. 2010) (“[K]nowledgeafter filing of the present
action is not sufficient for plding the requisite knowledge for indirect infringement.”).

But Xpointis clearly no longer the law in the dhiict of Delaware. Courts in that
district have subsequently reached tippasite conclusion on the issue of noticgee,
e.g, Walker Digital, LLC v. Facebook, InB852 F. Supp. 2d 559, 5D. Del. 2012) (“In
sum, if a complaint sufficidly identifies . . . the patenat issue and the allegedly
infringing conduct, a defendant'sceipt of the of the compldiand decision to continue
its conduct despite the knowledge gleaneanfthe complaint satisfies the requirements

of Global-Tech”). In 2012, a District of Delawareourt squarely rejected the conclusion
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of the court inXpoint SeeE.l. Du Pont 2012 WL 4511258, at *6. I&.I. Du Pont the
court was faced with this very question wiéine plaintiff fledan amended complaint
alleging that the defendants had been on natfcne patent since at least the date of
filing of the original complaint. Id. at *5-*6. The court held that “when it comes to
knowledge of the patent-at-issue, a pldiistifiling (and a defendant’s receipt) of the
complaintare facts that establish suémowledge — at least as tife date of the filing”
for prospective relief. Id. at *6. In accordance witk.l. Du Poni the University’s
amended complaint seeks relief only as of thate the Universityiled its original
complaint.

This holding is more in leping with the cases cited lye University that have
found the filing of a complainsufficient to provide noticéor infringement alleged after
the date of filing. The University notes that “[ijn the Northern District of California,
courts have concluded thatrfa claim of induced infringemérknowledge of the patent
can be established through the filing thle complaint, but # claim for induced
infringement is limited to post-filing conduct3kyworks Solutions, Inc. v. Kinetic Techs.
Inc., No. 14-00010, 204 WL 1339829, at *3N.D. Cal. Apr. 2,2014). Likewise, the
Northern District of lllinois has held thaiourts “may infer actual knowledge of the
patents at issue,” for purposes of R@ewhen a defendant “continues to sell the
allegedly infringing product and encouragebess to infringe,” egn if the defendant
only “learn[ed] of the patent inonnection with a lawsuit."Trading Techs. Int'l, Inc. v.
BCG Partners, Ing.No. 10-715, 201 WL 3946581, at *4N.D. Ill. Sept. 2, 2011). The

Eastern District of Texas has adopted a similar appro&a® Achates Reference Pub.,
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Inc. v. Symantec CorpNo. 11-294, 2013 WI693955, at *2 (E.DTex. Jan. 10, 2013)
(concluding “that there is no requirementatitege pre-suit knowledgof the patent to
state a claim for contributory infringemerdhd observing that the defendant had not
identified “any controlling authority suggestitigat the Complaint i&df is not sufficient

to provide knowledge ahe asserted patents for allegads of contributory infringement
occurring during the pemacy of the case”)eport and recommendation adopteg
No. 11-294, 2013 WL 69388%.D. Tex. Feb. 26, 2013).

The Court finds the reasoning of the North®istrict of California, the Northern
District of lllinois, and the Eastern Distriof Texas persuasivand concludes that the
notice pleading requirement for indirect infrimgent claims is satisfied by the filing of a
complaint. The filing of a patent infringemecamplaint signals to a defendant that the
plaintiff has concerns that the defendant’s practice of offering or providing a service or
product infringes on an existing patent. eTplaintiff later amends the complaint to
include more specific allegations, but tlhefendant has been made aware of the
challenge and the asserted patent at issuetaottzan the date dhe first complaint.
Thus, even if the defeadt was not aware of the existerofehe asserted patent prior to
the original complaintpnce the first complaint is filedhe defendant is in a position to
make an informed decision whether to risk continued offer of the challenged product
or service. As irBkyworksTrading TechnologiesandAchatesthe Court concludes that
a knowledge allegation based on the filing @banplaint — as alleged in the University’s

amended complaint — is sufficient only fodirect infringement occurring after the filing

-20 -



date. Therefore, the University has quiately pleaded knowledge of the Asserted

Patents and alleged infringement occurring on and after November 5, 2014.

C. Amended Complaint Allegations
1. Willful Blindness

The amended complaint’s allegations as to willful blindness are that, “on
information and belief, [each] Defendant knowsrthis a high probability that the use of
its LTE wireless communication systems constfud&ect infringement of the [Asserted
Patents], but has taken deliberate actionvimcalearning of these facts.” (Am. Compl.
19 33, 39, 45.) The Universibffers no specific allegations as to what deliberate action
the Defendants have taken. This is not sidfit to meet the pleading requirements set
forth in Rule 8, Twombly andigbal. While the University eed not go into extensive
detail about the particular circumstanceseath action in order to survive a motion to
dismiss, they must point to some type di@cton the part of the Defendants from which
a jury could concludéhe Defendants engaged in willfolindness. Instead, the amended
complaint merely reiterates th@&lobal-Techwillful blindness sandard without adding
any particulars about this case these Defendants. “Whether an act is willful is by
definition a question of the actor’s intentetanswer to which must be inferred from all
the circumstances. Here, there is no wayliscern what constitutes the basis for the
averment of” willful blindness. Vasudevan Software, In@. TIBCO Software Ing.

No. 11-6638, 2012 WL831543, at *4 (N.D. Cal. May 12012). Thus, t@ University’s

amended complaint does not gdately plead a claim for willf blindness, and the Court
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will grant the Defendants’ motions to thetemt they relate to claims for willful

blindness.

2. Indirect Infringement

Even though the University has adeqliaigleaded knowledg of the Asserted
Patents to sustain claims arising after the datbe original compliat, knowledge is not
the only pleading requiremend succeed on an indirect infringement claim. As a
preliminary matter, “Form 18 does not determiine sufficiency of pleading for claims of
indirect infringement. Rather, the pleading requirements set forelinAtl. Corp. v.
Twombly 550 U.S. 544 (2007) amsshcroft v. Igbal 556 U.S. 662 (2009) apply to such
claims.” Superior Indus., LLC vlhor Global Enters. Ltd.700 F.3d 1287, 1295 (Fed.
Cir. 2012) (internal citation omittedBill of Lading 681 F.3d at 133¢‘We agree with
several district courts that have addresied issue that Form 18 should be strictly
construed as measuring only the sufficiencgliggations of dirednfringement, and not
indirect infringement.”).

The Defendants argue that the University’s indirect infringement allegations are
not adequately specific tmeet the standard set Byvomblyandlgbal. They maintain
that there are no details in the amendethaint from which theCourt could infer the
Defendants’ specific intent to infringeSee Bonutti Skeletal Innations LLC v. Smith &
Nephew, Ing.No. 12-1111, 2013 WL 6058472t *1 n.5 (D. Del. Nov. 18, 2013)
(dismissing plaintiff's indirect infringemerdlaims — even thougthe Defendants knew

of the patent and their customers’ usetloéir products — because the complaint’s
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“allegations do not establish that [the deferiflartended that its customers infringe [the
plaintiff]’'s patents by using lfie defendant]'s products”Although the Dé&ndants agree
that “with regard to an allegation of postisinduced infringement, . . . a plaintiff need
not provide a detailed, step-by-step dgsan of the alleged infringement in the
complaint,” the plaintiff musprovide “some identification ofiow it is that use of the
accused product infringes the patent . . Vérsata Software, Inc. v. Cloud9 Analytics,
Inc., No. 12-925, 2014 WL 631517,@ (D. Del. Feb. 18, 2014).

In this case, the amended complaint akegeth respect to ea of the Asserted
Patents, that the Defendants “actively and knowinglguced infringement, and/or
actively and knowinglygontributed to acts of infringement.(Am. Compl. {9 33, 39, 45
(emphasis added).) The University claimattthe Defendants achieved both types of
indirect infringement “by selling communicati@ervices to customerthat require the
use of [the Defendants’] innging LTE wireless communiti@ans systems and require
that infringing methods be performeding those LTE wireless systems.”ld) The
amended complaint alleges tllaé Defendants knewf the Asserted Patents, knew their
“LTE wireless communicationsystems are not staple articles or commodities of
commerce suitable for substantial non-infrimggiuse,” and encouraged customers to
participate in their infringemerithrough [] marketing, promoting, and advertising the
use of [their] LTE network][s].” Il.)

The Defendants concede thaey knew customers were using, and continue to
use, their products. They argue, however, tkdihowledge that goroduct is being used

by a customer is not the same as knowledgettie customer is using the product in an
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infringing manner.” Intellectual Ventures | LLC v. Bank of Am., Cofgo. 13-358, 2014

WL 868713, at *5 (W.D.N.C. Mai5, 2014). While this may be true for inventions with
plausible non-infringing uses, the Court firthat the Defendants’ argument is a poor fit

in this case. Accepting as true — for the purposes of a motion to dismiss — the
University’s direct infringement allegats, the Court concludes any use of the
Defendants’ products and services by custesmesuld have been anfringing use. If

the Defendants’ method of providing weses communication services to customers
infringes on the Asserted Patenit is a reasonable inference that customers’ use of the
Defendants’ wireless networks would also infringe.

The amended complaint alleg¢hat the University ownkethe Asserted Patents,
and it describes the actions the Defendantk te marketing, selling, promoting — to
distribute their products to customers. tmtast with the Univerty’s willful blindness
claims, for which the University allege®o actions that would constitute deliberate
avoidance of knowledge, theesnduced and contributonypfringement actions create a
direct link through which the Defendants distried their allegedly infringing products to
customers to be used in an infringing mannéthe Court assumes as true — as it must at
the Rule 12(b)(6) stage —ehUniversity’s allegation thathe Defendants knew of the
Asserted Patents and knew their products infringed on those patents, the decision to
proceed with marketing and selling those mging products givesse to a reasonable
inference of intent. By alleging “that f@mdants actively enticd] their customers
through advertising, marketirand sales activity to use [theinfringing products as part

of their own infringing products,” the Umavsity has adequatelpled an induced
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infringement claim. Zond, Inc. v. SK Hynix IncNos. 13-11591 & 131570, 2014 WL
346008, at *5 (D. Mass. Jan. 31, 20{#jernal quotation marks omitted).

The amended complaint further alleges atabutory infringement claim: that the
Defendants knew their products infringed the Asserted Patents, and their products
required customers to use the LTE wess communication networks, whose design
directly infringed the University’s patentsiAssuming that [theUniversity] owns the
[Asserted Patents] and thatf@edants perform any one thfe listed activities, the Court
can conclude that [the University] has stated a plausible clainetti#ies it to relief.”
Tune Hunter Inc. v. Samsung Telecomms. Am., NdC 09-148, 201QVL 1409245, at
*4 (E.D. Tex. Apr. 1, 2010) Although the Universitynas not provided additional facts as
to the precise way in which customers indile infringed the Asserted Patents, “those
additional facts are not required lgbal. Moreover, it is inthe discovery phase of
litigation, not pleading, that the parties arquieed to conscientiouslglevelop facts that
support the various theories of infringemenid’ This is not to sayhat the Uiversity’s
claims are particularly robust and comprelnens Indeed, the Unersity will need to
elaborate on a number of details as this litaraproceeds. At this stage, however, the
amended complaint contains enough detaiinfer the University’s basis for alleging
induced and contributory infringement. Thus, “while pléi's complaint is rather
conclusory, it is suftiient to withstand anotion to dismiss.” Rambus, Inc. v. Nvidia

Corp, No 08-3343, 2008VL 4911165, at *3 (N.DCal. Nov. 13, 2008).
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ORDER
Based on the foregoing, and the resprtiles, and proceedings hereifd, IS
HEREBY ORDERED that the Defendants’ Motion® Dismiss [Civ. No. 14-4666,
Docket No. 29; Civ. No. 14-4669, Docket No. 38; Civ. No. 14-4671, Docket No. 33; Civ.
No. 14-4672, Docket No. 31] a@RANTED in part andDENIED in part as follows:
1. Defendants’ motions aréeSRANTED without preudice as to the

University’s willful blindness claims.

2. Defendants’ motions af2ENIED in all other respects.
DATED: September 29, 2015 Jotiau. (wadan_
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

UnitedStateDistrict Court
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