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Defendants appeal Magistrate Judge Tony N. Leung’s order denying their motions 

to strike portions of Dr. Wells’s expert report and the entirety of Dr. Lynde’s supplemental 

report.  Because the Magistrate Judge’s order was not only not clearly erroneous but also 

correct, the Court will deny Defendants’ appeal and affirm the Magistrate Judge’s order.  

I. STANDARD OF REVIEW 

Magistrate judges may hear and determine certain pretrial matters under the 

Federal Magistrate Judges Act.  28 U.S.C. § 636(b)(1)(A); accord D. Minn. LR 72.1(a)(2).  

However, a magistrate judge’s decision pursuant to § 636 is not a final order and initial 

review rests with the district court.  LeGear v. Thalacker, 46 F.3d 36, 37 (8th Cir. 1995) 

(citing Gleason v. Sec’y of Health & Hum. Servs., 777 F.2d 1324, 1324 (8th Cir. 1985)). 

The standard of review applicable to an appeal of a magistrate judge’s order on 

non-dispositive pretrial matters is extremely deferential.  Roble v. Celestica Corp., 627 F. 

Supp. 2d 1008, 1014 (D. Minn. 2007).  The Court will reverse such an order only if it is 

clearly erroneous or contrary to law.  Id.; 28 U.S.C. § 636(b)(1)(A); Fed. R. Civ. P. 72(a); D. 

Minn. LR 72.2(a)(3).  “A finding is clearly erroneous when ‘although there is evidence to 

support it, the reviewing court on the entire evidence is left with the definite and firm 

conviction that a mistake has been committed.’”  Lisdahl v. Mayo Found., 633 F.3d 712, 

717 (8th Cir. 2011) (quoting Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985)).  

“A decision is contrary to law when it fails to apply or misapplies relevant statutes, case 

law or rules of procedure.”  Knutson v. Blue Cross & Blue Shield of Minn., 254 F.R.D. 553, 

556 (D. Minn. 2008) (internal quotation marks omitted).  Because parties must take “not 
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only their best shot but all of their shots” before a magistrate judge, the Court cannot and 

will not consider arguments on appeal unless they were presented first to the magistrate 

judge.  See Ridenour v. Boehringer Ingelheim Pharms., Inc., 679 F.3d 1062, 1067 (8th Cir. 

2012) (cleaned up). 

II. WELLS REPORT 

Defendants first fault the Magistrate Judge for addressing only one of their 

arguments to strike Dr. Wells’s expert report.  But really, they bemoan the Magistrate 

Judge’s lack of clairvoyance.  After all, the Magistrate Judge appropriately disposed of the 

one and only ground Defendants briefed in support of their motion to strike.  The 

Magistrate Judge did not commit clear error by failing to predict arguments raised for the 

first time on appeal. 

A. Background 

Before the close of expert discovery, Plaintiff Regents of the University of 

Minnesota (“Regents”) filed a motion to amend their infringement contentions.  (Mot. 

Leave Am. Infring. Contentions, Dec. 16, 2022, Docket No. 392.)1  Regents did “not 

concede that their prior infringement contentions are insufficient to support the 

infringement theories they intend to advance in these cases,” and clarified that the 

amendments were proposed “out of an abundance of caution and to ensure clarity 

between the parties.”  (Pl.’s Mem. Supp. Mot. Leave Am. Infring. Contentions at 7 n.1, 

 

 
1 All docket citations are to ECF No. 14-4666. 
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Dec. 16, 2022, Docket No. 394 (cleaned up).)  Because Regents were not diligent in 

amending their contentions, though, the Magistrate Judge denied their motion to amend.  

(See Mot. Hr’g Tr. at 44:17–23, Jan. 27, 2023, Docket No. 444.) 

Defendants later filed a motion to strike certain parts of Regents’ expert report 

produced by Dr. Wells.  (See generally Defs. Mot. Strike Portions of Jonathan Wells’ Expert 

Rpt. Alleged Infring. (“Mot. Strike”), May 19, 2023, Docket No. 465.)  This appeal concerns 

only a portion of that motion to strike—the preclusion argument.  (See Defs.’ Objs. to 

Magistrate Judge’s Order (“Appeal”) at 7 n.2, Dec. 1, 2023, Docket No. 723.)  Because Dr. 

Wells’s infringement explanations for the scrambling and mapping steps in the ’768 

and ’230 patents overlapped with the rejected infringement amendments, Defendants 

argued in their motion to strike that those explanations were precluded by the Magistrate 

Judge’s amendment order.  (Mot. Strike at 18–19.)  Defendants hung their hat entirely on 

their preclusion argument, from the title of the relevant section2 to the substance within.3  

Indeed, Defendants created a chart outlining the reasons why the Magistrate Judge 

should strike various paragraphs from Dr. Wells’s report.  (Id. at 18.)  All challenged 

paragraphs in this appeal fell into the “Precluded by the Court” category, as highlighted: 

 

 
2 See id. at 18 (“The Court already precluded several of Dr. Wells’ Opinions on the ’768 

and ’230 patents by denying Regents’ motion to amend its contentions.” (capitalization altered)). 
3 E.g. id. (“[W]hen the Court denied Regents’ motion, it settled the issue in Defendants’ 

favor.”). 
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(Compare id., with Appeal at 7 n.2, 11 (identifying the paragraphs challenged on appeal).)  

Not one of the appealed paragraphs were in the “Not Properly Disclosed” bucket. 

In response to Defendants’ motion to strike, the Magistrate Judge concluded the 

relevant paragraphs of Dr. Wells’s report were not precluded by his previous amendment 

order.  (Sealed Order at 7–8, Nov. 17, 2023, Docket No. 719.)   The amendment order, 

after all, was about timeliness.  During amendment proceedings, “[t]he Court took no 

position on the substance of the proposed amendments, including whether, absent the 

proposed amendments, Plaintiff’s contentions failed to provide Defendants reasonable 

notice of Plaintiff’s theories such that they would be insufficient to permit such theories 

to be advanced by Plaintiff in this litigation.”  (Id. at 8.)  Because Dr. Wells’s opinions were 

not precluded and that was the only basis for Defendants’ challenge to the scrambling 

opinions, the Magistrate Judge denied Defendants’ motion to strike.  (Id.) 

Defendants now appeal the Magistrate Judge’s denial, claiming he misconstrued 

their argument and should have addressed more than the preclusion issue.  (Appeal at 

11–14.) 
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B. Analysis 

Defendants cannot avoid the fact that their motion to strike challenged Dr. Wells’s 

scrambling opinions only on preclusion grounds.  On appeal, Defendants attempt to 

bootstrap arguments raised in their briefing on the motion to amend to prove they argued 

the merits in their motion to strike.  But the Magistrate Judge was not required—nor 

would it have been appropriate—to address arguments raised (but not decided) in earlier 

motions.  What the briefing for the motion to strike argued, and the Magistrate Judge 

appropriately rejected, was that the amendment order settled the matter for purposes 

of the motion to strike.4  If Defendants wanted to raise the merits of whether Dr. Wells’s 

contentions exceeded Regents’ live infringement claims for purposes of a motion to 

strike, they should have done so in the corresponding briefing.  It is too late now, though.  

See Ridenour, 679 F.3d at 1067. 

Accordingly, because it was not clear error for the Magistrate Judge to not reach 

an unraised issue, the Court will deny Defendants’ appeal of the Magistrate Judge’s order 

denying their motion to strike Dr. Wells’s report. 

 

 
4 To the extent Defendants suggest the Magistrate Judge erred by diverging from 

Klaustech, Inc. v. Google LLC, it was not contrary to law for the Magistrate Judge to reach a 

different conclusion than that of a different court’s magistrate judge in a non-controlling opinion.  

No. 10-5899, 2018 WL 5109383, at *6–7 (N.D. Cal. Sept. 14, 2018). 
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III. LYNDE REPORT5 

The Court will also deny Defendants’ appeal of the Magistrate Judge’s order on 

their motion to strike Dr. Lynde’s supplemental report.  The Magistrate Judge 

appropriately weighed the relevant exclusion factors, and the Court finds particularly 

persuasive Ericsson’s ability to adequately represent AT&T and Verizon’s interests when 

they lacked access to the supplemental report. 

A. Background 

In 2016, Regents served an interrogatory on all Defendants asking they identify all 

“agreements that conveying patent rights . . . involv[ing] wireless communication 

technology or technologies relating to LTE networks.”  (Decl. Athena Dalton Supp. Mot. 

Strike Lynde’s Suppl. Report “Dalton Decl.”) ¶ 5, Ex. 4 at 10, May 22, 2023, Docket Nos. 

488, 506.)  Sprint should have identified its license agreement with General Access 

Solutions, Ltd. (“GAS”) Agreement in response, but did not.  (Dalton Decl. ¶ 4, Ex. 3 (“Email 

Chain”) at 2, Docket No. 484.)  It produced a copy of the GAS license to Regents in 

November 2021, though.  (See id.) 

In early February 2023, Regents filed Dr. Lynde’s damages report before the expert 

disclosure deadline.  (Dalton Decl. ¶ 3, Ex. 2, Docket No. 505.)  Because Dr. Lynde did not 

address the GAS Agreement in his analysis of Sprint’s prior licenses, Sprint realized it 

 

 
5 Dr. Lynde’s Report is challenged only in the AT&T (14-4666) and Verizon (14-4672) 

actions. 
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omitted the GAS Agreement in its interrogatory responses and alerted Regents of the 

oversight.  (Email Chain at 2.)  Accordingly, Dr. Lynde quickly prepared a supplemental 

report addressing the GAS Agreement, which Sprint filed two weeks after the expert 

disclosure deadline.  (See generally Dalton Decl. ¶ 2, Ex. 1, Docket No. 504.)  Dr. Lynde 

found the GAS Agreement was probative of his royalty conclusions, not only as to Sprint 

but as to all Defendants.  (Id. ¶ 8.) 

The cell carriers, though co-defendants in this action, are competitors in the 

marketplace.  (Tr. (“Lynde Tr.”) at 73:22–25, July 3, 2023, Docket No. 637.)  Thus, the 

litigants have taken steps to shield certain information from one another, including 

licensing agreements.  (Id.)  Accordingly, Dr. Lynde’s supplemental report was heavily 

redacted for the AT&T and Verizon actions, and neither Verizon nor AT&T had immediate 

access to the GAS Agreement.  (See, e.g., Dalton Decl. ¶¶ 8–9, Exs. 7–8, Docket Nos. 509, 

510.) 

Ericsson and Nokia, on the other hand, received copies of the GAS Agreement and 

unredacted copies of Dr. Lynde’s supplemental report.  (Lynde Tr. at 74:9–14; Sealed 

Order at 26.)  Ericsson and Nokia have agreed to indemnify AT&T, Verizon, and Sprint, 

and have taken the lead in defending this action, including as to damages.  (See Mem. 

Supp. Ericsson’s Mot. Intervene at 2, Jan. 21, 2016, Docket No. 69; Sealed Order at 26.)  

Ericsson’s counsel deposed Dr. Lynde and was able to introduce both the GAS Agreement 

and Dr. Lynde’s supplemental report during his deposition.  (See Dalton Decl. ¶ 14, Ex. 13 
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at 8, Docket No. 513.)  In addition, all Defendants rely on the same damages expert, who 

produced a combined rebuttal report addressing Dr. Lynde’s analysis of the GAS 

Agreement.  (Decl. Conrad A. Gosen Supp. Pl.’s Opp. (“Gosen Decl.”) ¶ 4, Ex. 3, May 30, 

2023, Docket Nos. 520, 521; Sealed Order at 26.)  In May 2023, after Dr. Lynde’s 

deposition and fact discovery closed, Regents received permission from Sprint to share 

the GAS Agreement and Dr. Lynde’s supplemental report with AT&T and Verizon.  (See 

Gosen Decl. ¶ 3, Ex. 2 at 2.) 

AT&T and Verizon moved to strike Dr. Lynde’s supplemental report as both 

untimely and based on information (the GAS Agreement) not produced during discovery.  

(Sealed Order at 24.)  The Magistrate Judge denied the motion, concluding the late 

production was substantially justified and harmless.  (Id. at 28–29.)  As to justification, the 

Magistrate Judge noted that Sprint should have supplemented its interrogatory responses 

to identify the GAS Agreement.  (Id. at 28.)  That said, Regents were not entirely blameless 

given that they received a copy of the GAS Agreement in 2021.  (Id.)  As to prejudice, AT&T 

and Verizon’s defenses were not significantly harmed because Ericsson and their damages 

expert had access to the relevant materials.  (Id. at 28–29.)  And now, both have access 

to the GAS Agreement and unredacted report.  (Id.)  Also weighing against the motion 

was the importance of the evidence and Regents’ prompt corrective response once Sprint 

alerted Regents of the oversight.  (Id.)  Based on those factors and the law’s general 

disfavor of exclusion, the Magistrate Judge denied Defendants’ motion.  (Id. at 29.) 
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B. Analysis 

To begin, the Court finds that the Magistrate Judge appropriately weighed the 

relevant considerations in denying Defendants’ motion to strike.  See Watkins Inc. v. 

McCormick & Co., No. 15-2688, 2023 WL 1777474, at *2 (D. Minn. Feb. 6, 2023); Citizens 

Bank of Batesville v. Ford Motor Co., 16 F.3d 965, 966 (8th Cir. 1994). 

Defendants do not fault the Magistrate Judge’s balancing analysis.  Rather, they 

raise two specific objections on appeal.  First, they are concerned that they cannot compel 

Sprint to appear at trial.  But that issue bears no relation to the timeliness of Dr. Lynde’s 

report nor the discovery rules at issue in this motion.  See generally Fed. R. Civ. P. 26, 37.  

Their concern is also speculative and premature.  If AT&T and Verizon proceed to trial, 

Sprint is not a party to that same trial, and neither AT&T nor Verizon are able to compel 

Sprint’s attendance, they may raise motions in limine or other objections at that time.6 

Second, AT&T and Verizon protest that they did not have the benefit of the GAS 

Agreement or unredacted supplemental report while discovery was open.  But the Court 

agrees with the Magistrate Judge—and certainly does not find clear error—that both 

Ericsson and the cell companies’ own expert sufficiently represented AT&T and Verizon’s 

interests such that exclusion is unnecessary.  Cf. Intel Corp. v. U.S. Int'l Trade Comm’n, 946 

F.2d 821, 839 (Fed. Cir. 1991) (finding legal privity and adequate representation in an 

indemnification relationship).  Verizon and AT&T ask the Court to prioritize formalisms 

 

 
6 The Court makes no prediction of the merit of those hypothetical motions. 
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over the practicalities of this case in which Ericsson, leading the defense efforts, had full 

access to the relevant materials. 

CONCLUSION 

Because the Magistrate Judge correctly denied Defendants motions to strike 

paragraphs within Dr. Wells’s report and Dr. Lynde’s supplemental report, the Court will 

affirm the Magistrate Judge’s order. 

ORDER 

Based on the foregoing, and all the files, records, and proceedings herein, IT IS 

HEREBY ORDERED that Defendants’ Appeal/Objection of Magistrate Judge’s Decision 

Dated November 17, 2023 [Docket No. 723]7 is DENIED and the Magistrate Judge’s Order 

[Docket No. 719]8 is AFFIRMED. 

 

DATED:  February 22, 2024    

at Minneapolis, Minnesota. JOHN R. TUNHEIM 

   United States District Judge 

 

 

 

 

 

 
7 ECF No. 14-4669 Docket No. 742; ECF No. 14-4671 Docket No. 711; ECF No. 14-4672 

Docket No. 749. 
8 ECF No. 14-4669 Docket No. 740; ECF No. 14-4671 Docket No. 709; ECF No. 14-4672 

Docket No. 747. 
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