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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSI SSI PPI
ABERDEEN DIVISION

GREGORY M. HARSTAD PLAINTIFF
V. NO. 1:13-CV-004-DMB-DAS
CITY OF COLUMBUS, MISSISSI PPI DEFENDANT

MEMORANDUM OPINION AND ORDER

Plaintiff Gregory M. Harstad filed this ¢a discrimination lawsuit against his employer,
Defendant City of Columbus, Mississippi, for nmbmoting him to Chief of Police and hiring
instead an African-American officer for the gam. The City has filed a motion for summary
judgment on grounds that Plaintiff is unablept@ve his race discrimitian claim because he
was not qualified for the Chieadf Police position, and Plaifiticannot show he was removed
from the applicant pool because of his radelaintiff argues summary judgment should be
denied because he can malieprima facie showing oface discrimination. Upon due
consideration of the motions, casecord, and applicable law, the Court finds that the City’s
motion should be denied.

I

Plaintiff, a Caucasian man, began workingaapatrolman for th@olice department in
Columbus, Mississippi, in August 2009. Befgmening the Columbus Police Department,
Plaintiff served as a pilot and radio commutimas analyst for over 25 years in the United
States Air Force and as a trooper for 5 yearthe North Dakota Highay Patrol. Pl.’s Dep.
[34-4] at 3, 6-7; Doc. [34-5pt 12. Plaintiff had been working in the Columbus Police
Department for approximately two years whea @ity of Columbus posted a notice of vacancy

for Chief of Police. The relewa portion of the notice stated:
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Graduation from an accredited four-yeaill@ge or university is required. In

addition, candidates should have ten geair pertinent experience, including at

least five years of supervisory exmece as a division commander, assistant

police chief or police chief.

Doc. [40-4]. The notice wast&x amended to change gradaatifrom a four-year college or
university from “required” to “prierred” and to remove the requiment for applicants to have
five years of supervisory experience. Doc. [40iBpc. [34-5] at 2-3. Plaintiff applied for the
position on or about August 16, 201P.’s Dep. [34-4] at 11, 28-29; Doc. [34-5] at 11.

The City received approximately 82 applicasdor the position, and 25 applicants were
referred to a selection committee for furtheresting. Armstrong Dep. [32} at 4; Mitchell
Dep. [34-3] at 2. The selection committaghich was comprised of 21 members of the
community from diverse backgrounds, perfodma second screening of the applications.
Karriem Dep. [34-6] at 2; Smith Dep. [34-1] &t Three of the 25 applicants who passed the
initial screening were interviewed. The Cijtimately hired Selvain McQueen, an African-
American police officer who had been workingth the Columbus Police Department over 20
years and who had been serving asriberim police chiekince July 2011.

When Plaintiff learned he diabt pass the initisdcreening, he met with Patricia Mitchell,
the Human Resources Director tbe City, to find out why he vgano longer being considered.
Pl’s Dep. [34-4] at 14-15. Mitell told Plaintiff that his nfitary background did not count as
pertinent experience and, thus, he failed to meet the requirements for policda&hafl4. In a
letter dated October 25, 201Rlaintiff requested that his appltean be reconsidered and that he

be allowed to interview for the position. Doc. [3jat 5-7. Plaintiff &plained in detail why his

military experience should be considered pertinent experience for purposes of the pagition.

! The date the notice was amended appears to be undeatte record, so it is alsmnclear whether Plaintiff
applied for the position before or after the notice was amended.
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Plaintiff claims he hand-delivered the letterMatchell and that she told him he would not be
reconsidered or interviewedPl.’s Dep. [34-4] at 16-17.

On November 18, 2011, Plaintiff filed a griexa with the Columbus Police Department
stating that he had been discriminated againted@xtent his application was not given fair and
equal consideration. Doc. [34-5] at 8. Mitchedbponded to Plaintiff g§rievance in a letter
dated November 29, 2011, by stating that “stasthdarocedures were adhered to during the
selection process of apgdints for the position ¢folice Chief.” Doc. [34] at 10. Mitchell also
advised Plaintiff of his right to request the Mayd Columbus and the City’s Chief Operations
Officer to review his grievancdd.

Plaintiff requested further review of hisigrance. He claims the Chief Operations
Officer and Assistant Mayor toldim he would have gotten an inteew if he had detailed his
military experience in his resume, but they were unwilling to reconsider him at that point. Pl.’s
Dep. [34-4] at 17-19. Before a hiring decisiorswaade, Plaintiff had a formal meeting with the
Columbus City Council to explain his reasdaos filing the grievance and why he should have
made it past the itial screening. Id. at 19-20. TheCity Council unanimously voted against
Plaintiff being reconsidered for polichief. Karriem Dep. [34-6] at 4.

On January 7, 2012, Plaintiff filed a chargkdiscrimination based on race with the
Equal Employment Opportunity Commission (‘EEOCGQompl. [1] at Exh. A.In a ldéter dated
January 12, 2012, Plaintiff was notiie¢hat he did not get the positi. Doc. [34-5] at 4. On
October 11, 2012, the EEOC issued Plaintiff a naticeght to sue letter. Plaintiff filed his
complaint in this Court on January 7, 2013, alggthat the City digiminated against him

based on race in violation of Title VII ttie Civil Rights Act of 1964, 42 U.S.C. § 20008-2.

2 Because Plaintiff's claims arise under Title VII, tAisurt has subject matter jurisdiction over the complaint based
on a federal questiorS5ee28 U.S.C. § 1331; 28 U.S.C. § 1343; 42 U.S.C. § 2000e-5(f)(3).
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On December 23, 2013, the City filed thetamt motion for summary judgment, arguing
that Plaintiff cannot make aipra facie showing of employmenliscrimination. Specifically,
the City asserts that Plaintiff lacked the supervisory experience required to qualify for Chief of
Police and that race was not a factor in its hiring decision. Plaintiff argues in response that he
was clearly better qualified than McQueen arat the City amended the job requirements for
Chief of Police so that African-Americans wdujualify for the position. The motion has been
fully briefed and is ripe for decision.

[

Under Rule 56(a) of the Federal Rules @ivil Procedure, summary judgment is
appropriate when the evidence shows there ig@muiine issue of any material fact and the
moving party is entitled taudgment as a matter of law. rBmary judgment should be entered,
“after adequate time for discovery and upon motamainst a party who fails to make a showing
sufficient to establish the existence of an elemassential to that party’case, and on which that
party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
When determining whether summary judgment pprapriate in a case, a district court must
review all well pleaded facts in the light most favorable to the nonmoving pRarat v. City of
Houston, Tex.247 F.3d 601, 606 (5th Cir. 2001).

A

Under theMcDonnell Douglasburden-shifting analysis, “plaintiff challenging a failure
to promote must first establish a prima facieecakemonstrating that (1) he was not promoted,
(2) he was qualified for the position he sought, (3jellewithin a protected class at the time of
the failure to promote, and (4) the defendattiezi gave the promotion to someone outside of

that protected class or otherwise failed to promote the plaintiff because of his radey’v.



Fort Bend Indep. Sch. Dist7r04 F.3d 344, 346-47 (5th Cir. 2013) (citiRgce v. Fed. Express

Corp., 283 F.3d 715, 720 (5th Cir 2002)). If the ptdindemonstrates these four factors, he
raises an inference of discrimination, and the burden shifts to the defendant-employer to offer a
legitimate, nondiscriminatory reasdaor its failure to promote.Autry, 704 F.3d at 347 (citing

Price, 283 F.3d at 720). Once thlefendant proffers a nondiscriminatory reason for its action,
the plaintiff must then “prove either that the defant’s articulated reason is merely a pretext for
race discrimination (the pretext alternative),tloat the defendant’s reason, while true, is only
one of the reasons for its decision, and anothetiv@mting factor’ is the plaintiff's protected
characteristic (the mixedhotives alternative).” Autry, 704 F.3d at 347 (citing/aughn v.
Woodforest Bank665 F.3d 632, 636 (5th Cir. 2011)).

It is undisputed that Plaintiff veaa member of a protected clddse was not promoted to
police chief; and the City promoted someone oetsitl Plaintiff’'s protected class. At issue is
whether Plaintiff was qualified for the position. The City argues that Plaintiff lacked the
requisite level of law enforcement experiertoequalify for police chief because he never
progressed higher in rank than drphofficer and did not have grsupervisory experience in a
police department. Plaintiff argues that hiditary experience satisfies the requirement for
supervisory experience in the vacancy announcement. He further contends that the issue of
whether he had “ten years of peent experience” should be resoMgga jury. Pl’s Mem. [41]

at 9.

3 Title VIl is “not limited to discrimination against members of any particular radécDonald v. Santa Fe Trail
Trans. Co.,427 U.S. 273, 278-79 (1976) (holding that Title VII protects whites discriminated against in favor of
racial minorities). “Similarly the EEOC ... has consistently interpreted Title VII to proscribe racial discrimination
in private employment against whites on the samese@sracial discrimination against nonwhites .Id" at 279.
Moreover, “Congress intended teliminate all practices which omde to disadvantage the employment
opportunities of any group protected by Title VII, including Caucasiadstinson v. Transp. Agency, Santa Clara
Cnty., Cal, 480 U.S. 616, 643 (1987) (citations and quotation marks omitted).

5



“An employer may establish job requiremeranad rely on them in arguing that a prima
facie case is not established because the eeplsynot ‘qualified.” However, only objective
requirements may be used in making this argumedwlinson v. Louisiane851 F.3d 616, 622
(5th Cir. 2003) (citingMedina v. Ramsey Steel Co.,.In238 F.3d 674, 681 (5th Cir. 2001)).
That is, an employer cannot dat summary judgment at tharpa facie stage by claiming the
plaintiff failed to meet entirglsubjective hiring criteriaMeding 238 F.3d at 681.

The police chief requirements at issue halpgective and subjective elements. The
vacancy stated, in relevant paittat applicants “should haventgears of pertinent experience,
including supervisory experienc& a division commander, assistant police chief or police
chief.” Doc. [40-6]. While the number of ysarequired is objective, it appears that the City
may have been able to make a quasi-stibcdetermination on whether an applicant’s
experience is “pertinent.” See Medina238 F.3d at 681-82 (finding that “substantial sales
experience” requirement is subjedikiiring criteria). The vacancy listed examples of “pertinent
experience” to aid in the screening processgltiding ... supervisory experience as a division
commander, assistant police chief or police chiefc. [40-6]; but did not specify that these
examples were the only way to satisfy the “pertinent experience” requirement.

Under Fifth Circuit law, an employer mayot “utilize wholly subjective standards by
which to judge its employees’ qualificationsdathen plead lack of qualification when its
promotion process ... is challenged as discriminatorjffeding 238 F.3d at 681 (quoting
Crawford v. W. Elec. Cp614 F.2d 1300, 1315 (5th Cir. 1980))n the instantcase, the City
does not rely on wholly subjective standards guarthat Plaintiff was unqualified for the police
chief position. The record shows that Plaintffl not have any supésory experience as a

police officer for the North Dakota Highway PatoslColumbus Police Department. He had not



worked in law enforcement for ten years nod e served as a division commander, police
chief, or assistant chief. Rather, at theetiof the vacancy, Plaifft had five years law
enforcement experience as a trooper, pilot, amgneercial motor carrier inspector for the North
Dakota Highway Patrol, and two years law @oément experience as a patrol officer and
driving instructor for the Colubus Police Department. Doc. [2)Q-at 1-2. The only other law
enforcement experience listed on his resume coroes ffiis military service. Doc. [40-2] at 1.
During his time in the Air Force, Plaintiff maged budgets and held supervisory positions such
as chief pilot, task force commander, reglodaector of admissiosy and assistant deputy
commander of operationsd. at 2.

While the City can show that Plaintiff dlinot have ten years of law enforcement
experience at a police department, there it atguestion about whether Plaintiff’'s military
service is “pertinent experience” as to satisfy the hiring criterfar police chief. According to
the Fifth Circuit, “it is inappropate to decide as a matterlafv that an employee is unqualified
because he has failed to meet entirely subjective criteddeding 238 F.3d at 681 (citing
Lindsey v. Prive Corp.987 F.2d 324, 327 (5th Cir. 1993)). ‘“Instead, an employee must
demonstrate that he meets objectiveng criteria at the primaatie case stage, and the issue of
whether he meets the subjective riricriteria is dealt with at thiater stages of the analysis.”
Meding 238 F.3d at 681 (citingindsey 987 F.2d at 327).

Plaintiff is able to show, and the City doest challenge, that he satisfies the objective
hiring criteria for the position. Such is denstrated by Plaintiff's resume and deposition
testimony summarizing his work experience and ggalibns. Because Plaintiff can show that
he meets the objective hiring criteria, he is dblenake a prima facie case of discrimination on

his failure to promote claimOden v. Oktibbeha Cnty., Mis246 F.3d 458, 469 (5th Cir. 2001)



(“A plaintiff must demonstrate #t he meets objective promotioriteria at the prima facie stage
of his case.”) (citations omitted). Summary judgisrould not be granted then on this issue at
this stage of the analysisSee id.("Whether an employer’s subjee#i hiring criteria serves as
pretext for discrimination is an issue for the tredrfact to decide in the later stages of the
burden-shifting analysis.”) (citations omitted).

B

After a Title VII plaintiff makes a prima facie case of digmination, the burden shifts to
the defendant-employer to artictdaa “legitimate, nondcriminatory reasonfor its failure to
promote. Shackelford v. Deloitte & Touche, LLP90 F.3d 398, 404 (5th Cir. 1999) (citations
omitted). An employer is “allowed to be incorrectits assessment of the facts it relies on to
justify [an adverse decision] but it is not allowedhave any discriminatory animus against [the
plaintiff] in making its decision.”Vaughn,665 F.3d at 636 (citations omitted). If the employer
“provides a legitimate, nondiscrimittay reason for [its] decisiorthe burden shiftback to the
plaintiff.” Johnson 351 F.3d at 622. The plaintiff must thgrove either that the defendant’s
articulated reason is merely a pretext for raceriisoation (the pretextlgernative), or that the
defendant’s reason, while true, is only ook the reasons for st decision, and another
‘motivating factor’ is tke plaintiff's protected dcracteristic (the mixed-motives alternative).”
Autry, 704 F.3d at 347 (citingaughn 665 F.3d at 636).

The City’s proffered reason for failing to prorad®laintiff to police chief is that he did
not meet the minimum experience requiremeniBhe City contends that it hired a better
candidate for the position and radid not influence the decision. tesponse, Plaintiff contends
that the City’s proffered reasonfalse and that he can show gedtbecause he is clearly better

gualified than McQueen.



A plaintiff may establish pretext in a failute promote case by showing he was “clearly
better qualified” than the hired applicanSee Price 283 F.3d at 723 (“In order to establish
pretext by showing the $ing candidate has superior quabtions, the losig candidate’s
gualifications must ‘leap from the record and cry out to all who would listen that he was vastly-
or even clearly-more qualified for the subject job.™) (citation omitted). “A fact finder can infer
pretext if it finds that the empyee was ‘clearly better qualifie(gs opposed to merely better or
as qualified) than the employees who are selectB&OC v. La. Office of Cmty. Servé7 F.3d
1438, 1444 (5th Cir. 1995) (citations omitted). o“Establish a fact question as to relative
gualifications, a plaintiff mustrovide sufficiently specificreasons for his opinion; mere
subjective speculation will not sufficeNichols v. Loral Vought Sys. Coy@1 F.3d 38, 42 (5th
Cir. 1996).

Plaintiff argues that his edation and work experience eaisuperior to McQueen'’s,
making him the better candidate for police chi®aintiff primarily focuses on his educational
background as the basis for being more qudlifikan McQueen. Plaintiff has a bachelor’s
degree in military history and master’'s degree in aeronaatficsciences. McQueen does not
have a college degree. ThoughiRliff makes much of his edational background, he does not
explain how it makes him more qualified for the position.

Other than ten years of pertinent experietice,qualifications for police chief included:
knowledge of implementing and managing a potlepartment operating budget, application of
personnel management employment law in a pealgancy, familiarity with developing effective
disciplinary and promotion praces, experience in implemimg community-oriented policing

philosophy, and experience in developing and maimgipositive relationships with local, state,



and federal law enforcement agencies. Doc. [4076]je parties do not sjpute that Plaintiff and
McQueen met these requirements.

In additional support of his “céely better qualified” argumenglaintiff asserts that he
has managed a $4.5 million military budget aidQueen has no comparable experience.
Plaintiff highlights his 25 years ohilitary experience as well as his work with the North Dakota
Highway Patrol and Columbus Police Departmekte managed subordinates and worked on
combat, counter-terrorism, and coemnharcotics missions in the Atiorce. He also achieved the
rank of Lieutenant Colonel. However, bathndidates have significant experience, and any
“attempt to equate years served with sugrequalifications ... [is] unpersuasiveBodenheimer
v. PPG Indus., In¢5 F.3d 955, 959 (5th Cir. 1993).

Regarding McQueen’s experience, the reardws he had worked over 20 years in the
Columbus Police Department when he appliedpfidice chief. He pragssed through the ranks
of seniority at the Police Department. Qleeen was hired as a basic patrolman in 1988,
promoted to Corporal in 1992, and then to témant in 1999. McQueeAff. [34-7] at 1.
During deposition, McQueen stated that has held every position within the Columbus Police
Department except overseeing the Narcoticst. UriMcQueen Dep. [34-9] at 2. McQueen
investigated crimes and complaints, supervisgider officers, headed divisions within the
department, and even served as interim ChfePolice before being hired for the position.
While McQueen does not have a bachelor’'s éeghe does have a high school diploma, and
earned 131 hours in college atkison State University and Hinds Community Collefgk.at 3;
McQueen Aff. [34-7] at 2.

Based on the evidence in the record, this Court cannot conclude that Plaintiff was

“clearly better qualified” than McQueersee Deines v. Tex. Dept Protective and Regulatory
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Servs.164 F.3d 277, 282 (5th Cir. 1999) (“employer’s jodEnt as to qualif@tions will not be
probative of the issue of a discriminatory motiwdess the qualifications are so widely disparate
that no reasonable employer would have madeadh® decision”). Although Plaintiff contends
his military career is more extensive than QUeen’s career in law enforcement, “greater
experience alone will not suffice to raise a faatsjion as to whether operson is clearly more
qualified than another.Nichols 81 F.3d at 42. “More evidence, such as comparative work
performance, is needed.ld. Here, Plaintiff fails to submit evidence of comparative work
experience. Nor does Plaintiff demonstrate thiest military experience is comparative to
McQueen’s law enforcement experience. FurtRéaintiff does not attept to compare his law
enforcement career at the North Dakota Highwayrol and Columbus Police Department to
McQueen’s. Plaintiff performed supervisofynctions and manageldudgets while in the
military, not in a state or local law enforcemt department like McQueen. And McQueen,
unlike Plaintiff, served as interim Chief &folice around the time the vacancy was posted.
Because Plaintiff does not submit sufficient evidemeefails to raise &act question on whether
he was “clearly better @lified” than McQueen.See Price283 F.3d at 723. Plaintiff, therefore,
must rebut the City’s pftered reason on other grounds.
C

Plaintiff additionally asserts that the City’s reason for not selecting him as police chief is
false or unworthy of credence because he wakfigdafor the position and his race is the real
reason for the failure to promote. To prove @igy’s reason is false annworthy of credence,
Plaintiff must produce evidence, viewed in thghti most favorable to him, that would permit a
jury to believe the proffered reas for the adverse action is noie and, instead, is pretext for

race discriminationVaughn 665 F.3d at 637 (citation omitted).
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As noted above, Plaintiff meets the objectiweng criteria for police chief and the Court
assumes for summary judgment purposes thatdsequalified for the position. Plaintiff argues
that the changes to the vacancy notice reggrdiollege graduation indicate the City’s true
intent, which he claims was to hire a black pelichief. Plaintiff corgnds that the vacancy
initially required applicants to graduate from a four-year university or college but was later
changed so that African-Americans would qualifTo support this argument, Plaintiff submits
deposition testimony and a newspaper article published at the time the police chief applications
were reviewed.

Mitchell, the City’s Human Resources Director, testified during her deposition that she
prepared the first draft of the police chief vaoaand listed graduation from an accredited four-
year university or college as a preference, aaequirement. Mitchell Dep. [34-3] at 3-4.
Before the vacancy was published, the City’'se€CtOperations Officer directed Mitchell to
change the vacancy to reflect thaadmation from college was requiredd. at 4; Armstrong
Dep. [34-2] at 3. Mitchell updated and publisitté vacancy per those instructions. After
seeing the vacancy in a newspaper, theydvlaof Columbus, an African-American man,
recommended to the Chief Operations Officer that the graduation requirement be changed back
to a preference. Smith Dep. [34-1] at 3. Nha&yor testified by deposition that only two of the
City’s former police chiefs had a bachelor's degrég. At the Mayor's recommendation, the
vacancy was amended to list graduation fromua-fear university or dege as preferred.

Plaintiff argues that the Mayor, who has kmoWcQueen for over 20 years, used his
position to ensure that McQueen was hired agseahief. According to Plaintiff, it was known
throughout the Columbus Police Depaent that the Cityplanned to hire a Btk police chief.

Plaintiff claims three black officers also tdhiim he would not get the position because of his
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race. Plaintiff further contendbat the selection process for police chief was tainted because the
Mayor helped screen applicans. When asked during degam, the Mayordenied being
involved in the initial screeningrocess. Smith Dep. [34-1] & The Chief Operations Officer
testified at deposition that he made the decistoaut Plaintiff at the initial screening and that
the Mayor was not involved in ¢hdecision. Armstrong Dep. [34-2}f 5. However, Plaintiff
submits a newspaper article from the relevanetperiod stating that éhMayor helped screen
applications.SeeDoc. [40-7].

Whether or not the Chief Operations Offickcided to cut Platiif's application, he
reported to the Mayor and so did other offisialvolved in the selection process for the new
police chief. The Mayor was included inethhiring process but was unable to vote for a
candidate. Smith Dep. [34-1] 8t9. The City Council consisted of six members, four were
African-American and two were Caucasian. rii@nm Dep. [34-6] at 4. The two Caucasian
councilmen voted against hiring McQueen, aral fthur African-American councilmen voted in
favor of hiring him. Id. at 6. The Mayor testified during deposition that he did not recall
whether he recommended or otherwise had iaflyence on the decish to hire McQueen.
Smith Dep. [34-1] at 6. McQueemnd the Mayor both testifiedahthey have known each other
approximately 20 years and that they are peifeml acquaintances but not friends. McQueen
Dep. [34-9] at 3; SmitiDep. [34-1] at 4-5.

This rebuttal evidence, when viewed in thehtignost favorable to Plaintiff, calls into
guestion the City’s proffered reas for not promoting or furtheronsidering Plaintiff for police
chief. See Reeves v. Sanderson Plumbing Prods,,380.U.S. 133, 147 (5th Cir. 2000) (“Proof
that the defendant’s explanati@ unworthy of credence is simply one form of circumstantial

evidence that is probative of imt&onal discrimination, and it cdme quite persuasive.”) (citation
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omitted). It supports Plaintiff's argument that@anay have influenced the hiring decision, and
undermines the City’s contention that it did mbmote Plaintiff solely because he lacked
sufficient experience. “Evidenaemonstrating the falsity of éhdefendant’s explanation, taken
together with the prima facie case, is likaty support an inference of discrimination even
without further evidence oflefendant’s true motive.Sandstad v. CB Richard Ellis, In809
F.3d 893, 897 (5th Cir. 2002) (citingeeves530 U.S. at 147-48).Based on his rebuttal
evidence, Plaintiff raises a genuine issue of maltéact regarding whether the City’s proffered
reason is pretext for race discrimination. Theref summary judgment is inappropriate at this
time.
[l

In light of the analysis above, Plaintiff kes a prima facie case for race discrimination
based on the City’s failure to promote him to pelchief. Because Plaintiff also establishes a
genuine issue of material faagarding the City’s proffered reason, summary judgment cannot
be entered. The Cityisotion is therefor®ENIED.

SO ORDERED, this the 30th day of September 2014.

/s/Debra M. Brown
UNITED STATESDISTRICT JUDGE
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