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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
ABERDEEN DIVISION
TERRY LEE TRUELOVE PETITIONER
V. No. 1:13CV42-SA-SAA
MISSISSIPPI DEPARTMENT
OF CORRECTIONS RESPONDENTS
MEMORANDUM OPINION

This matter comes before the court ongieese petition of Terry Lee Trelove for a writ of
habeas corpus under 28 U.S.C. § 2254. @lstate has responded to thttipa; Truelove has replied,
and the State has filed a surrebuitadf. The matter is ripe for selution. For theeasons set forth
below, the instant petition for a writ bébeas corpus will be dismissed uret the doctrine of
procedural bar.

Facts and Procedural Posture

Terry Lee Truelove is in theustody of the Mississippi Deginent of Corections and is
currently housed at the Central Msssppi Correctional Facility in Re, Mississippi. Truelove was
convicted of two counts of DoméasViolence — Aggravated Assautdtthe Circuit Court of Lowndes
County, Mississippi. He was sented as a habitual offender ony\2®, 2010, to a ten of twenty
years in the custody of@hMississippi Depament of Corrections on eachunt, with fifteen years of
the sentence in Count Il to run canently with the sentence @ount I, and fiveyears of the
sentence in Count Il to run constreely with thatof Count I. See State Court Record (SCR), Vol. 1,
pp. 88-91seecalsn S.C.R. Vol. 3, pp. 288-303.

As Truelove was sentenced dsabitual offender, thigial judge declinedo impose a fine; in

addition, State filed a motion to netito the files an additional caurf aggravatedssault — domestic
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violence against the same victim that occurred hfteindictment on Countsand Il. S.C.R. Vol. 3,
pp. 300-302. The prosecutor notedhe motion that, in each instan the attacks had become more
violent. Id. at p. 301.

Truelove, through appellate coehsppealed his corotions and sentences to the Mississippi
Supreme Court, where he raigkd following issues as error:

A. Whether the trial courteed in failing to grant Truelov® motion for directed
verdict in Caunt I.

B. Whether the trial courtred in failing to grant Truelov® motion for directed
verdict in Caint II.

On October 11, 2011, tivississippi Court of Apeals affirmed Truelov&convictionsaand sentences
for domestic violence — aggravated assaluliielove v. Sate, 78 So. 3d 363 (Mis<t. App. 2011),
rehg denied, Jan. 24, 2012 (Caubi. 2010-KA-01040-COA).

Truelove then filed pro se “Application for Leave to Procekin the Trial Court with the
Supreme Court” and agoiorting motion titled “Mississippginiform Post-Conviéon Collateral
Relief Act Pursuant to Miss.dde Ann. Section 99-39-1, 99-3948d209-39-7" inthe Mississippi
Supreme Court, raising the followgiissues (as stated by petitiopey sein the supporting motion):

A. Whether trial court errovhen allowing state to giarors instruction to find

the Petitioner guilty of irentional causingerious bodily harm to Ms. Dison
present in indictment.

B. Truelove argues that he was dera#dctive assistance obunsel when trial

counsel allowed the presutor to amend indictméeon the day of trial
charging him as an habitual offender.

C. The trial court committed plain ernwhen allowing the state to use

unattested documentscanncertified documestover objection of

defense counsel.

D. Petitioner Truelove assert that pigzacy was violated when the police
department took upon themselves taestitems or evidence from his
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home without a seal warrant.
On August 22, 2012, thdississippi Supreme Court deni@édielove’s application, finding:

Truelove asserts the following claims: ey instruction did not match the wording
of the indictment, the documiss used to support his hiafal offender status were
unattested and uncertified, hisme was subject to illegalaseh at the time of his
arrest and that he suffergeffective assistance obensel for defense counsel’s
failure to object to the Stasemotion to amend the indictmeaotcharge Truelove as a
habitual offender.

After due consideran, the panel finds theslaims were not raised in the trial court
or on direct appeal. Failureaise issues capable of deteration at trial or on direct
appeal constitutes a war of those issuedMliss. Code Ann. §9-39-21(1). The
panel finds that the gfication meets no exceptionttee procedural vand should be
dismissed.

Furthermore, Truelove claim of ineffective assistanoécounsel is Wwhout merit. A
defendant must demonstrate that his cotgpelformance was deficieanid that the
deficiency prejudiced the defense of the c&eckiand v. Washington, 466 U.S. 668,
687 (1984). Thereforthe panel finds that the apgation shoule denied.

See Mississippi Supreme CduDrder of August 22, 201Zause No. 2012-M-01020) (emphasis in
original).

Truelove then filed aro se “Motion for Leave to Proceed in Trial Court with the Supreme
Court” and an “Amended Motion for Leave to Reed in Trial Court on Motion for Post-Conviction”
in the Mississippi Supreme Courtisiag the following ground for relief:

1. Counsel at trial was iriettive for failing to secureitnesses on tlf of the
petitionets innocence.

On February 7, 2013, the Missippi Supreme Court deniédielove’s application and
amended application, finding:

This matter is before the Cowrt banc on the motion for leave faroceed in the trial
court and an amended motiom leave to proceed in thegt court filed by Terry Lee
Truelovepro se. Truelove asserts thiais trial counsel was @ffective for failing to
call Truelovés son as a witness at trial. Afteledzonsideration, éhCourt finds that
Truelove previously raisedaaim of ineffective assistage of counsel in his first
motion for post-conviction redf which was denied by a paéthis Court on August
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22, 2012.The Court now finds that this claim of ineffective ass stance of counsel
could have been raised in the first motion for post-conviction relief, and because it
was not raised at that time, the claim was waived.

See Mississippi Supreme Coutirder of February 7, 2013 (Cause. 2012-M-01Q0) (emphasis
added).
The Mississippi Court of Appealstderth the facts underlying Trueldgeconviction:

Truelove and Dison began dagiin June 2009, aridey moved in togier in Steens,
Mississippi, shortly thereafteOn August 17, 2009, Truelogé&uck Dison in the face
and head and punched her ia ttose, stomach, side and fatte also threatened to
kill her with a knife. Afteithe beating, Truelove forc&ison to lie down with him in
the bed and threatened td ker if she left. Howewe Dison escaped the home by
climbing through a bedroom windaatter Truelove went teleep. She suffered a
broken nose and corgsion, and she had numerous bsauead scratches all over her
body.

However, Dison and Truelove soon recaatiind moved back together. A few
weeks later on SeptemberZD09, they had arfwér altercation wérein Truelove
punched Dison in the head andoafer her body with his fist grabbed her by her hair,
cut her with a metal obje@nd strangled her. Disaventually escaped and was
rescued by an off-duty police afér. From this altercatn, Dison suffered a broken
rib, a loose tooth, and bruisasd cuts all oer her body.

Truelove, 78 So. 3d at 364.

In the instanpro se petition for a writ ohabeas corpus, Truelove raisethe following grounds
for relief:

Ground One: Insufficient evidence to prove gigvated assault. Based on the

doctors testimony, the state failed to proveaes bodily injuryin order to prove

aggravated assault.

Ground Two: Ineffective assistance obunsel. Counsel failed to call important fact

witness who testimony would pregimple assault in selfi@gase and the State failed
to prove aggravated assault in the indictment.

The state court opinigorovides additional exteive details regardinthe testimony at trial
concerning the events leadiup to and the tials surrounding #two assaultsSee Truelove, 78 So.
3d at 364-367.
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The Doctrines of Procedural Default and Procedural Bar

If an inmate seekinabeas corpus relief fails to exhaust aigsue in state court — and no
more avenues exist to do so — under the doctripecsedural default that issue cannot be raised
in a federahabeas corpus proceeding.Sonesv. Hargett, 61 F.3d 410, 416 {5Cir. 1995). Similarly,
federal courts have no jurisdiction to revie\wadeas corpus claim “if the last state court to
consider that claim expressly & on a state ground for denialrefief that is both independent
of the merits of the federal claim andaatequate basis for the court's decisioRdberts v.
Thaler, 681 F.3d 597, 604 {5Cir.2012). Thus, a federal court may not consideabeas
corpus claim when, “ (1) a state court [has] deelinto address [those] claims because the

prisoner [has] failed to meet a state procedwggillirement, and (2) the state judgment rests on

independent and adequatatstprocedural groundsMaplesv. Thomas, U.S. , 132
S.Ct. 912, 922, 181 L.Ed.2d 807 (2012) (alteratiarmriginal) (intenal quotation marks
omitted). This doctrine lsnown agprocedural bar.

To determine the adequacy of the state gtoca bar, this court must examine whether
the state’s highest court “hasistly or regularly applied it. Sokesv. Anderson, 123 F.3d 858,
860 (8" Cir. 1997) ¢iting Lott v. Hargett, 80 F.3d 161, 165 {5Cir. 1996)). The petitioner,
however, “bears the burden of shog/that the state did not stly or regularly follow a
procedural bar around the time o$ laippeal” — and “must demonsgdhat the state has failed to
apply the procedural bar rule to claims ideatior similar to thoseaised by the petitioner
himself.” Id.

Cause and Prejudice — and Fundameat Miscarriage of Justice —
As Ways to Overcome Procedural Bar



Whether a petitioner’sams are procedurally defaultedmocedurally barred, the way he
may overcome these barriers isshene. First he can overcome firocedural default or bar by
showing cause for it — and actpa¢judice from its applicationfo show cause, a petitioner must
prove that an exteahimpediment (one thabald not be attributed torhi) existed to prevent him
from raising and discussirige claims as grounds fiaglief in state courtSee United Satesv. Flores,
981 F.2d 231 (BCir. 1993). To establigbrejudice, a petitiomenust show thahut for the alleged
error, the outcome dfie proceeding would haween differentPickney v. Cain, 337 F.3d 542 (5
Cir. 2003). Even ia petitioner fails to establish causelie default and prejudice from its
application, he magtill overcome a procedurdéfault or bar by showingahapplication of the bar
would result in a fundamentaliscarriage of justice. To showatisuch a miscarriagof justice would
occur, a petitioner must proveath“as a factual matter, tHa¢ did not commit the crime of
conviction.” Fairman v. Anderson, 188 F.3d 635, 644 {5Cir. 1999) (citingMard v. Cain, 53 F.3d 106,
108 (5“ Cir. 1995)). Further, he mustipport his allegationsith new, reliableevidence — that was
not presented at trial — and must show that it'wemse likely than not thato reasonable juror would

have convicted him in lighof the new evidence.Fairman, 188 F.3d at 644 (citations omitted).

Ground One (Evidence Insufficient to Support the Verdict):
Procedurally Defaulted

In Ground One, Truelove arguiest the evidete introduced at trialas insufficient to
support the verdidecause the Stateddiot prove that the victim, MBlison was seously injured.
Though Truelove raised thissue on direct appealid not file a timelypetition for writ ofcertiorari
to the Mississippi Supreme Courtraguired under Miss. R. App. FZ(b), and the time to do so
expired on July 31, 2012 (14 dayseathe Mississippi Court of Agals denied rehearing). Rule

17(b) reads (in relevant part):



Time for Filing Petition for Writ of Certi@ri; Content and Liegth of Petition.

A party seeking review ofjadgment of the Court of Appeals must first seek review

of that court's decision by filing a motiorr f@hearing in the Couof Appeals. If a

party seeks review ithe Supreme Court, a petition gowvrit of certiorari for review

of the decision of the Count Appeals must be filed ithe Supreme Court and served

on other parties within fourte€h4) days from the dat# entry of judgment by the

Court of Appeals othe motion for rehearg, unless exteratl upon motion filed

within such time.

Miss. R. App. P. 17(b). As Trleve did not seekmely discretionary review with the Mississippi
Supreme Court on direct appdat, has not exhausted his stadart remedies as required by 28
U.S.C.§ 2254(c)). Richardson v. Procunier, 762 F.2d 429 {Cir. 1985);0 ullivan v. Boerckel, 526
U.S. 838, 119 S.Ct. 1728, 67 USL3882 (1999). As such,ithcourt must disimes Ground One under
the doctrine of procedtal default.

Truelove has not shown causetfoe default, as he has not shmoilvat an external impediment
kept him from pursuing his appealthe Mississippi Supreme Coulor has Truelove brought to the
court’s attention any prejudice haght face if the court appliese default — because he has not
shown that he would have prevailed on direct appeal had he prdaeedenely manner. Thus, the
“cause and prejudice” test is not available for Tovelto overcome the default. In addition, Truelove
has not offered any newlieble evidence — that was not preseretial — to show that “more likely
than not[,] no reasonable junwould have convicted him light of the new evidence.Fairman, 188
F.3d at 644 (citations omitted). @itefore, application of the defaulould not lead to a fundamental

miscarriage of justice, and h&y not use that exceptiondeercome the procedural bar.

Ground Two (Failure to Call Tr uelove’s Son as a Witness):
Procedurally Barred

Truelove first raised his clainis Ground Two (a chiEnge to counsel’'s permance at trial)
in his second state application for post-convictiollateral relief. ThéMississippi Supreme Court
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held that the claim “could have been raised irfiteemotion for post-conviatin relief, and because it
was not raised at that tinthe claim was waived.See Mississippi Supremedzirt Order of January
31, 2013, (Cause No. 2012-M-01020) (denying Truelayggdication to proceed the trial court).
Certainly, the state-law doctrinewhiver is independef the merits of Tuelove’s federal claim
(ineffective assistance of counselhe court could ndbcate an example of the Mississippi Supreme
Court’s application of the sgific waiver at issue in this casailfire to raise an issue in an initial
application for post-conction collateral relief).However, the State has stly and regularly applied
the doctrine of waiver in a variety other contexts(1) failure of a movartb pursue a motion to final
ruling, see, e.g., Oby v. Sate, 827 So. 2d 731, 733 (Miss. Ct. ;A2002); (2) failee to lodge a
contemporaneous objection or presematter to the trial court forview (which the Fifth Circuit has
held to be condiently applied)see, e.g., Piercy v. Sate, 850 So.2d 21222 (Miss. Ct. App. 2003);

(3) objection at triabn a ground different from trane raised on dkct appeakee, e.g., Crawford v.
Sate, 787 So.2d 1236, 124Bbliss. 2001); and (4) flaire to cite authorityr support argumertdee,

e.g., Smonv. Sate, 857 So.2d 668, 681 (k. 2003). In any @nt, it is Truelovis responsibility to
show that the Mississipgupreme Court has not strictlyregularly applied the procedural bar
(waiver in this casend he has not done sBee Sokesv. Anderson, 123 F.3d 858, 860 {<Cir.
1997)(citingLott v. Hargett, 80 F.3d 161, 165 {5Cir. 1996).

Similarly, Truelove has not met the standard to show that a fundamental miscarriage of justice
would occur were the court to apply the procedurnairbtinis case. Trueloyaresented an affidavit
from his son stating that he wdliave testified that Ms. Dison gthe aggressor — pursuing Truelove
and spraying him with a can of mackuelove’s son also stated tAatielove has several respiratory

conditions which mace would aggravate — andTthatlove merely used the force necessary to
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protect himself from Dison. Tproposed testimony conflictsasply with other testimony from
trial, as well as the documentand photographic evidence.

The Mississippi Court of Appeatscussed the evidence in detdhe court of appeals found
that testimony presented from Biaker and Officer Peacock, as wagl testimony from the victim,
established that the victim suféera broken nose and “sted head trauma,” bodf which are serious
injuries. The court of appedlsather found that testimony frommeenforcement officials, Dison’s
description of how Truelovéeat and kicked [her] in her ridser experience afevere pain and
difficulty breathing after the la¢ing, and the phliographic evidence shavwg bruising and redness
around her ribs suppa finding that Truelovevas guilty of domestic viehce — aggravated assault
for the September 2009 beatintd’ at p. 369. In addition, theart of appeals discussed the
photographs from the home of Timee and the victimlowing “blood spléered on thevalls, door
frames, bed linens and floordruelove, 78 So. 3d at 367.The State also irdduced pictures of the
victim from the 2009 attack, shavg that she had “a busted ligack eye, red marks around her
throat and neck, fingernail marlaround her neck antdaulders and bruising drer legs, torso, and
dried blood around oraf her ears.”ld; seealso S.C.R. Vol. 2, pp. 155-159. The testimony and
documentary evidence from tridd@v that Truelove attacked Diswiith ferocity, causing her serious
injuries, and that the attack was para@ustained patteof abuse. Truelove son’s affidavit is
wholly consistent with the evidena@roduced at trialas such, it does notifaithin the scope of
“exculpatory scientific evidenceustworthy eyewitness accounts critical phygcal evidence”
necessary, to persuade gyjto reach a verdict different from thierdict entered against him at trial.

See Schlup v. Delo, 513 U.S. 298, 324 (1995). As such, Truelbas not shown @hintroduction of

%Officer Mistrot testified that the sheets and illows on the bed where the victim said they
struggled was soaked with blo@ahd there was blood spray on tfwer. S.C.R. Vol. 2, p.159.
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his son’s testimony would faa led to an acquittadnd his claim in Ground Tevof the instant petition
will be dismissed agrocedurally barred.
Conclusion
In sum, all of the grounds inghnstant petitioor a writ of habeas corpus will be dismissed
as either procedurally barredmocedurally defaultk A final judgment onsistent with this

memorandum opinion will issue today.

SO ORDERED, this, the 29th dagf April, 2015.

/s/ Sharion Aycock
U.SDISTRICT JUDGE
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