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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF MISSISSIPPI
ABERDEEN DIVISION

SHAWN T. EZELL PLAINTIFF
V. CAUSE NO.: 1:14CV120-SA-DAS
KANSAS CITY SOUTHERN RAILWAY COMPANY DEFENDANT

MEMORANDUM OPINION

On the morning on July 12, 2011, at approxeha3:15 am, Shawikzell collided his
vehicle with a stationary traiat the North Division $eet Crossing in WegRoint, Mississippt.
Ezell's vehicle became lodged under the rail @ad he suffered extensive injuries from the
incident.

Ezell filed a lawsuit alleging that Kans&sty Southern Railway Company (KCSR) (1)
operated the train in a negligent and unsafe manner for local existing conditions; (2) failed to
keep a proper lookout; (3) faildd adequately warn narists on North Divisin Street that the
crossing was obstructed; (4) ohstred the crossing in violatiasf MississippiCode Section 77-
9-235; (5) obstructed the crossiingviolation of KCSR’s own opeting and safety rules; and (6)
placed the train in motion without warningragjuired by the laws and rules of KCSR.

KCSR has moved for summary judgment om ginounds that theseaains are preempted

by federal law’.

! Although not relevant for consideration of this motithe record reflects that Ezadlblood alcohol level at the

time of the incident was .218%, almost three times the legal limit to drive.

2 Defendant moved for summary judgment on all claims including failure to keep a proper lookout and improper
construction and/or maintenance of the crossing. t#fdailed to respond to the proper lookout and improper
construction arguments and affgecific facts showing an issue for tridlherefore, summary judgment on those
claims is appropriate, and the Court grants Badat's request as todbe claims accordingleeFep. R.Civ. P.
56(e)(2);Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998) (holding that the district court has no
duty to search the record for triable issues).
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Summary Judgment Standard

Federal Rule of Civil Procedure 56 goveswsnmary judgment. Summary judgment is
warranted when the evidence reveals no gendisiute regarding any raial fact, and the
moving party is entitled toupdgment as a matter of lawed: R. Civ. P. 56(a). The rule
“mandates the entry of summary judgment, radidequate time for discovery and upon motion,
against a party who fails to makeshowing sufficient to establish the existence of an element
essential to that party’s case, and on which gaaty will bear the bulen of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

The moving party “bears the irat responsibility of infornmg the district court of the
basis for its motion, and identifying those portia@fgthe record] which it believes demonstrate
the absence of a genuine issue of material fadt.'’at 323, 106 S. Ct. 2548. The nonmoving
party must then “go beyond the pleadings” and itgfeste ‘specific factstowing that there is a
genuine issue for trial.’Td. at 324, 106 S. Ct. 2548 (citation itt@d). In reviewing the evidence,
factual controversies are to besolved in favor of the non-movant, “but only when . . . both
parties have submitted evidence of contradictory fatile v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994) (en banc). When such calittary facts exist, t Court may “not make
credibility determinations or weigh the evidencBé&eves v. Sanderson Plumbing Prods.,, Inc.
530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. BEd. 105 (2000). Conchory allegations,
speculation, unsubstantiated aises, and legalistic argumentseanot an adequate substitute
for specific facts showing genuine issue for triallG Ins. Co. v. Sedgwick James of Wa2h6
F.3d 754, 759 (5th Cir. 20023EC v. Recilel0 F.3d 1093, 1097 (5th Cir. 199T)itle, 37 F.3d

at 1075.



Discussion and Analysis

Blocking Claims

KCSR contends that most of Plaintiff'saghs are preempted by either the Interstate
Commerce Commission Terminatidwct (ICCTA), 49 U.S.C. 8§ 1010%kt seq. or the Federal
Railroad Safety Act (FRSA), 49 U.S.C. § 20101.

The ICCTA was enacted to “minimize the need for Federal regulatory control over the
rail system” as well as “foster souedonomic conditions in transportatiomd: at § 10101. In
section 10501 of the ICCTA, therisdiction of the Surface &nsportation Board (“STB”) is
defined and the preemptive effecttbé statute is declared as follows:

(b) The jurisdiction of the Board over-

(1) transportation by rail carriers, and thenexlies provided in this part with
respect to rates, classifications, rules (including car service, interchange,
and other operating rulegractices, routes, serviceand facilities of such
carriers; and

(2) the construction, acquisition, opewtj abandonment, or discontinuance
of spur, industrial, team, switching, odsitracks, or facilities, even if the
tracks are located, or intended tolbeated, entirely in one State,

is exclusive. Except as otherwise prodd@ this part, the remedies provided

under this part with respect to regulatioihrail transportation are exclusive and

preempt the remedies providedder Federal or State law.
49 U.S.C. § 10501. Section 10501 (b) gives the 8@aclusive jurisdicbn over “transportation
by rail carriers,” and the termré&nsportation” is defined by staé, at 49 U.S.C. 10102(9), to
embrace all of the equipment, fitees, and serviceselating to the movement of property by
rail.

Ezell's claims include viokkon of Mississippi’'s Anti-Bbcking statute, Section 77-9—

235 of the Mississippi Code of 1972, as amendeadyell as the anti-blocking rule 6.32.6 of

KCSR’s General Code of Operating Rules. Hiigh Circuit has already held that the ICCTA



preempts negligence per se claims broughsyant to Mississippi Code Section 77-9-335.
Elam v. Kan. City S. Ry. G®35 F.3d 796, 806-07 (5th Cir. 2011)hat statute “hones in on
‘railroad companylies] and rail ‘cross[ings]’and as such “has ngplication except with
respect to the operation ofilraads at rail crossings.Id. at 807. Therefore, Plaintiff's anti-
blocking claim brought pursuant tbe Mississippi state anti-ltking statute a preempted.d.

at 808 (noting that the Mississipgtate anti-blocking statute fsncompatible with the ICCTA
and not saved by the FRSA.”).

While Plaintiff acknowledges #t his negligence per seach may be preempted, he
contends that the crossing walsstructed in violation of KCSR operating and safety rules,
which results in a violation athe federal standard of care. r@éeal Code of Operating Rule
(GCOR) 6.32.6, as adopted by KCSgtes that “[w]hen practicah standing train or switching
movement must avoid blocking a public crogsilonger than 10 minutes.” According to
Plaintiff, the train at issue in this litigatiomas blocking the North Digion Street crossing for
twenty-four minutes. Thus, Plaintiff comigs that KCSR breached a duty of care.

Based on the above cited statutory languBtgEntiff's claim basd on the GCOR would
be preempted under the ICCTA as well. Therface Transportation Board has exclusive
jurisdiction over the remedies operating rules of rail carrierst9 U.S.C. § 10501. Plaintiff has
made clear that his claim is being pursued under GCOR 6.%26.Friberg v. Kansas City S.
Ry. Co, 267 F.3d 439, 443 (5th Cir. 2001) (labeling clamslated to regulating the time a train
can occupy a rail crossing, tnaspeed, length and scheduling, @scerning a “railroad’s
economic decisions,” which are necessarily pratech by the ICCTA). Accordingly, that claim

is also preempted.

® That statute provides that “. . jery railroad company shall, uporopping any train at a place where such
railroad is crossed by a street, so uncouple the cars asatmsttact travel thereon forl@nger period than shall be
prescribed by ordinance of the city, town or village ’SMCODE. ANN. § 77-9-235.
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Inadequate Warning Claims

Plaintiff contends that Defendaptovided inadequate warning$ a dark stationary train
motionless in the middle of the night. Plaffathowever, does not dispute that the crossbuck,
pavement markers, and other adsd warning signs were adequateéhe North Division Street
crossing. While Plaintiff admits he was aware @& ¢hossing prior to the incident, he claims that
the dark tank car, the “kind of like foggy” nighdnd an incline in # road created such a
peculiar or hazardous condition that thectOpied Crossing Rulefiould not apply.

Under Mississippi law, “ordindy a train legitimately stoppedr standing over a public
crossing because of its tremendous size is allwhrning the travelingublic is entitled to.”
King v. lllinois Cent. R.R.337 F.3d 550, 553 (5th Cir. 2003)(citiigjark v. Columbus &
Greenville Ry. Co0.473 So. 2d 947, 950 (Miss. 1985))There is, however, a recognized
exception to the “occupied crossinge” where the railroad shoufdresee that a motorist using
ordinary care may not see the train becausa péculiar environment or hazardous condition.
Spilman v. Gulf & S.I.R. Col163 So. 445 (Miss. 1935).

Courts have only found the exception apgible where extraordinary physical
environments or landscapes make thessing difficult to see. For example,
Mississippi courts make an exception where a vehicle approaches a crossing
on a street with a steepavaried incline so that a vehicle’s headlights do not
strike the train’s cardllinois Cent. R.R. Co. v. William&42 Miss. 586, 135

So. 2d 831, 837 (1961). Likewise, a sharp curve in the road leading to the
crossing, creating a trap for appromch drivers, constitutes a peculiar
environment or hazardous condition taking the case outside of the scope of the
occupied crossing rul&reen v. Gulf, Mobil & Ohio R.R. C®44 Miss. 211,

141 So. 2d 216 (1962). Similarly, a tiee or dip in tle street over the
crossing such that a flatcar cannot be seen at night during heavy fog
constitutes a peculiar environment or hazardous condiBogd v. lllinois

Cent. R.R. Co0.211 Miss. 409, 52 So. 2d 21, 25-27 (1951). A physical
obstruction blocking the view of theassing may also constitute a peculiar
environment or hazardous conditidgtales v. Illinois Cent. Gulf R.R. Cd.18

F.2d 138, 142-143 (5th Cir. 1983). Howevitre darkness of night is not a
peculiar environment or hazardous conditi@wens v. Int'l Paper Co528

F.2d 606, 610 (5th Cir. 1976).



King, 337 F.3d at 553-54.

Plaintiff has failed to show a peculi@nvironment or hazardous condition. The
photographs attached inethrecord reveal a slighicline, less than fivgercent according to
Defendant’s expert, from the road to the cnogsiPlaintiff has likewise failed to produce proof
supporting his claim that thexeas fog during the early momg hours of July 12, 1011. Both
accident reports filed in this case indicate thatweather conditions were “clear.” Even if there
was a light fog, however, Mississippi case law showsdbasefog and a stationary train did not
produce conditions excepted frotine occupied crossing ruleMississippi Export R. Co. v.
Summersll So. 3d 429, 430 (Miss. 1943). In fack Mississippi Supreme Court stated that
the “railroad company had the right to assumat flthe driver that ran into the train] was
complying with the law.’ld.

Viewing the evidence in the light most faabie to the Plaintiff, Ezell has produced
insufficient evidence for a jury determinationtire exception to Mississippi’s occupied crossing
rule.

Improper Motion Claim

After the switching task was completed, the train was moved approximately twenty-five

yards prior to being told by the West Pointli&® that a car was trapped under a rail car.
Accordingly, Ezell claims that KCSR put thaitr in motion without any warning which caused
him further damage and injury.

Plaintiff has failed to indicateng particular injury or damageat occurred from the train
moving after impact. This claim is properly dissed for a lack of genue issue of material

fact.



Conclusion
Defendant’'s Motion for Summary Judgmieis GRANTED. Plaintiff's claims are
DISMISSED, and this case is CLOSED.
SO ORDERED, this the 18th day of May, 2016.

/s/ Sharion Aycock
U.S. DISTRICT JUDGE




